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Title 3— Proclamation 6758 of November 29, 1994

The President N ational P earl H arb or R em em brance D ay, 1994

•

By the President of the United States of America 

A Proclamation
Fifty-three years ago, the quiet of a Sunday morning was shattered by a 
surprise attack against units of the U.S. Armed Forces stationed at Pearl 
Harbor, Hawaii. After the attack, more than 2,400 Americans were-dead 
or missing, including 68 civilians. Another 1,000 people were wounded.
December 7, 1941, marked the beginning of America’s involvement in World 
War II—a war that fundamentally reshaped the international geopolitical 
landscape, as well as the economic, political, and cultural institutions of 
our Nation. It involved America in a worldwide battle against the forces 
of fascism and oppression. It ended forever our country’s isolation from 
world events.
Those Americans who remember World War II have a profound responsibil
ity: to pass on the lessons of that conflict to the generations that have 
followed. Never again can America be unprepared, or permit an aggressor 
to threaten our vital interests, or isolate itself from events of global signifi
cance. America must be a leader in the continuing struggle for lasting 
peace. As President John F. Kennedy affirmed:

“Let every nation know, whether it wishes us well or ill, that 
we shall pay any price, bear any burden, meet any hardship, support 
any friend, oppose any foe, in order to assure the survival and 
the success of liberty.”

During World War II, more than 400,000 Americans made the ultimate 
sacrifice to ensure the continued survival of our Nation and the precious 
gift of peace. On this day, we give thanks to the noble veterans of World 
War II for the priceless liberty they helped to secure. For them, for their 
children, and for all the inheritors of democracy, we must remain ever 
vigilant in the defense of freedom.
The Congress, by Public Law 103-308, has designated December 7, 1994, 
as “National Pearl Harbor Remembrance Day.”
NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States 
of America, do hereby proclaim December 7, 1994, as National Pearl Harbor 
Remembrance Day. I urge all Americans to observe this day with appropriate 
programs, ceremonies, and activities in honor of the Americans who served 
at Pearl Harbor. I also ask all Federal departments and agencies, organizations, 
and individuals to fly the flag of the United States at half-staff on this 
day in honor of those Americans who died as a result of the attack on 
Pearl Harbor.
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-ninth 
day of November, in the year of our Lord nineteen hundred and ninety- 
four, and of the Independence of the United States of America the two 
hundred and nineteenth.

{FR Doc. 94-29743 
Filed 11-29-94; 4:08 pm]

Billing code 3195-01-P
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39

[Docket No. 93-SW -22-AD; Amendment 
39-9023; AD 94-19-02]

Airworthiness Directives; Bell 
Helicopter Textron, Inc. Model 206A, 
206A-1, 206B, 206B-1, 206L, 206L-1, 
and 206L-3 Series Helicopters

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule; correction.

SUMMARY: This document corrects a 
typographical error that appeared in the 
airworthiness directive (AD), applicable 
to Bell Helicopter Textron, Inc. Model 
206A, 206A-1, 206B, 206B-1, 206L, 
206L-1, and 206L-3 series helicopters, 
that was published in the Federal 
Register on September 13,1994 (59 FR 
46913). This action corrects the AD 
number and the amendment number 
that were incorrectly stated in the 
subject line, immediately preceding the 
“Applicability” statement in the AD. In 
all other respects, the original document 
was correct.
DATES: Effective December 1,1994. 
SUPPLEMENTARY INFORMATION: On 
September 6,1994, the FAA issued AD 
9 4 -0 7 -il, Amendment 39-8869 (59 FR 
46913, September 13,1994), applicable 
to Bell Helicopter Textron, Inc. Model 
206A, 206A-1, 206B, 206B-1, 206L, 
206L-1, and 206L—3 series helicopters. 
The AD number and the amendment 
number were incorrectly stated in that 
AD. On page 46915, in the left column 
in the subject line immediately 
preceding the “Applicability” 
statement, an incorrect AD number 94— 
0 7 -n  and an incorrect Amendment 
number 39-8869 are stated. The correct 
AD number is 94—19—02 and the correct 
Amendment number is 39-9023.

The effective date of the rule remains 
September 28,1994.

Since no other portion of the 
regulatory information has been 
changed, the final rule is not being 
republished.

Issued in Fort Worth, Texas, on November 
22,1994.
James D. Erickson,
Manager, Rotorcraft Directorate, Aircraft 
Certification Service.
[FR Doc. 94-29511 Filed 11-30-94; 8:45 am] 
BILLING CODE 4910-13-P

14 CFR Part 71
[Airspace Docket No. 94-ASO-22]

Establishment of Class E Airspace 
Areas

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class 
E airspace at Mobile, AL; Fort Myers,
FL; Tallahassée, FL; Columbus, GA; 
Savannah, GA and Greer, SC. Presently 
these areas are designated as Class C 
airspace when the associated control 
tower is in operaiion. However, 
controlled airspace to the surface is 
needed when the control towers located 
at these locations are closed. The 
intended effect of this action is to 
provide adequate Class E airspace for 
instrument flight rule (IFR) operations 
when these control towers are closed. A 
minor correction is also being made in 
the geographic position coordinates for 
the Fort Myers, FL and Mobile, AL 
airports.
EFFECTIVE DATE: 0901 UTC, February 2, 
1995.
FOR FURTHER INFORMATION CONTACT: 
Ralph C. Bixby, Airspace Section, 
System Management Branch, Air Traffic 
Division, Federal Aviation 
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404) 
305-5589.

SUPPLEMENTARY INFORMATION:

History
On October 26,1994, a proposal to 

amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) to establish 
Class E airspace at Mobile AL; Fort 
Myers, FL; Tallahassee, FL; Columbus, 
GA; Savannah, GA and Greer, SC, was

published in Federal Register (59 FR 
53763). Currently, this airspace is 
designated Class C when the associated 
control tower is in operation at these 
locations. Controlled airspace to the 
surface is needed when the control 
towers are closed at Mobile, AL; Fort 
Myers, FL; Tallahassee, FL; Columbus, 
GA; Savannah, GA and Greer, SC. The 
proposed action would provide 
adequate Class E airspace for IFR 
operations at these airports when these 
control towers are closed. Interested 
parties were invited to participate in 
this rulemaking proceeding by 
submitting written comments on the 
proposal to the FAA. No comments 
objecting to the proposal were received.

The coordinates for these airspace 
docket are based on North American 
Datum 83. This amendment is the same 
as that proposed in the notice except for 
a minor correction to the Fort Meyers, 
FL and Mobile, AL geographic position 
coordinates. Designations for Class E 
airspace extending upward from the 
surface are published in Paragraph 6002 
of FAA Order 7400.9B dated July 18, 
1994, and effective September 16v 1994. 
The Class E airspace designation listed 
in this document will be published 
subsequently in the Order.
The Rule

This amendment to part 71 of the 
Federal Aviation Regulations establishes 
Class E airspace areas at Mobile, AL;
Fort Myers, FL; Tallahassee, FL; , 
Columbus, GA; Savannah, GA and 
Greer, SC to provide controlled airspace 
to the surface when the control towers 
at these locations are closed. In addition 
the geographic position coordinates of 
the Fort Meyers, FL, and Mobile, AL 
airports have been corrected.

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore, (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have
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a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act.
List o f Subjects in  14 CFR P art 71

Aviation safety, Incorporation by 
reference, Navigation (Air).
Adoption of the Amendment

In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR 
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a), 
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9B, Airspace 
Designations and Reporting Points, 
dated July 18,1994, and effective 
September 16,1994, is amended as 
follows:
Paragraph 6002 Class E airspace areas 
designated as a surface area fo r  an airport
Hr Hr Hr Hr Hr

ASO AL E2 Mobile Regional Airport, AL 
[New]
Mobile Regional Airport, AL 

' (Lat. 30°41'27" N., long, 88°14'34" W.) 
Within a 5-mile radius of Mobile Regional 

Airport. This Class E airspace area is effective 
during the specific days and times 
established in advance by a Notice to 
Airmen. The effective days and time will 
thereafter by continuously published in the 
Airport/Facility Directory.
Hr Hr Hr Hr Hr

ASO FL E2 Fort Myers Southwest Florida 
Regional Airport, FL [New]
Southwest Florida Regional Airport, FL 

(Lat. 26°32'05" N., long. 81°45'26" W.) 
Within a 5-mile radius of the Southwest 

Florida Regional Airport. This Class E 
airspace area is effective during the specific 
days and times established in advance by a 
Notice to Airmen. The effective days and 
time will thereafter by continuously 
published in the Airport/Facility Directory.
Hr Hr Hr Hr Hr

ASO FL E2 Tallahassee Regional Airport, FL 
[New]
Tallahassee Regional Airport, FL 

(Lat. 30°23'47" N., long. 84°21'01" W.) 
Within a 5-mile radius of the Tallahassee 

Regional Airport. This Class E airspace area 
is effective during the specific days and times 
established in advance by a Notice to 
Airmen. The effective days and time will

thereafter by continuously published in the 
Airport/Facility Directory;
Hr Hr Hr Hr Hr

ASO GA E2 Columbus Metropolitan Airport, 
GA [New]
Columbus Metropolitan Airport, GA 

(Lat. 32°30'59"N., long. 84°56'20" W.) 
Within a 5-mile radius of Columbus 

Metropolitan Airport, excluding that airspace 
within Restricted Area R-3002. This Class E 
airspace area is effective during the specific 
days and times established in advance by a 
Notice to Airmen. The effective days and 
time will thereafter by continuously 
published in the Airport/Facility Directory.
Hr Hr Hr Hr Hr

ASO GA E2 Savannah International Airport, 
GA [New]

(Lat. 32°07'40" N., long. 81°12'08" W.) 
Within a 5-mile radius of the Savannah 

International Airport. This Class E airspace 
area is effective during the specific days and 
times established in advance by a Notice to 
Airmen. The effective days and time will 
thereafter by continuously published in the 
Airport/Facility Directory.
* * * * *

ASO SC E2 Greer, Greenville-Spartanburg 
Airport, SC [New]

(Lat. 34°53'47" N., long. 82°13'06" W.) 
Within a 5-mile radius of the Greenville- 

Spartanburg Airport. This Class E airspace 
area is effective during the specific days and 
times established in advance by a Notice to 
Airmen. The effective days and time will 
thereafter by continuously published in the 
Airport/Facility Directory.
Hr Hr Hr Hr Hr

Issued in College Park, Georgia, on 
November 10,1994.
Michael J. Powderly,
Acting Manager, Air Traffic Division, 
Southern Region.
[FR Doc. 94-29471 Filed 11-30-94; 8:45 am] 
BILLING CODE 4910-13-M

14 CFR Part 95

[Docket No. 27970; Arndt. No. 386]

IFR Altitudes; Miscellaneous 
Amendments

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts 
miscellaneous amendments to the 
required IFR (instrument flight rules) 
altitudes and changeover points for 
certain Federal airways, jet routes, or 
direct routes for which a minimum or 
maximum en route authorized IFR 
altitude is prescribed. This regulatory 
action is needed because of changes 
occurring in the National Airspace 
System. These changes are.designed to

provide for the safe and efficient use of 
the navigable airspace under instrument 
conditions in the affected areas. 
EFFECTIVE DATE: 0901 UTC, December 
08,1994.
FOR FURTHER INFORMATION CONTACT: Paul 
J. Best, Flight Procedures Standards 
Branch (AFS-420), Technical Programs 
Division, Flight Standards Service 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, D.C. 20591; telephone: 
(202) 267-8277.
SUPPLEMENTARY INFORMATION: This 
amendment to part 95 of the Federal 
Aviation Regulations (14 CFR part 95} 
amends, suspends, or revokes IFR 
altitudes governing the operation of all 
aircraft in flight over a specified route 
or any portion of that route, as well as 
the changeover points (COPs) for 
Federal airways, jet routes, or direct 
routes as prescribed in part 95. The 
specified IFR altitudes, when used in 
conjunction with the prescribed 
changeover points for those routes, 
ensure navigation aid coverage that is 
adequate for safe flight operations and 
free of frequency interference. The 
reasons and circumstances that create 
the need for this amendment involve 
matters of flight safety and operational 
efficiency in the National Airspace 
System, are related to published 
aeronautical charts that are essential to 
the user, and provide for the safe and 
efficient use of the navigable airspace.
In addition, those various reasons or 
circumstances require making this 
amendment effective before the next 
scheduled charting and publication date 
of the flight information to assure its 
timely availability to the user. The 
effective date of this amendment reflects 
those considerations. In view of the 
close and immediate relationship 
between these regulatory changes and 
safety in air commerce, I find that notice 
and public procedure before adopting 
this amendment are unnecessary, 
impracticable, and contrary to the 
public interest and that good cause 
exists for making the amendment 
effective in less than 30 days. The FAA 
has determined that this regulation only 
involves an established body of 
technical regulations for which frequent 
and routine amendments are necessary 
to keep them operationally current.

It, therefore—(1) is not a “significant 
regulatory action” under Executive 
Order 12866; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26,1979); and (3) does not warrant 
preparation of a regulatory evaluation as 
the anticipated impact is so minimal.
For the same reason, the FAA certifies



Federal Register / Vol. 59, No. 230 / Thursday, December 1, 1994 / Rules and Regulations 61525

that this amendment will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility A ct..
List of Subjects in 14 CFR Part 95

Airspace, Navigation (Air).
Issued in Washington, D.C. on November 

16,1994.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment
Accordingly, pursuant to the 

authority delegated to me by the 
Administrator, part 95 of the Federal 
Aviation Regulations (14 CFR part 95) is 
amended as follows:

PART 95—[AMENDED]
1. The authority citation for part 95 

continues to read as follows:
Authority: 49 U.S.C. app. 1348,1354, and 

1510; 49 Ü.S.C. 106(g); and 14 CFR 
11.49(b)(2).

2. Part 95 is amended to read as 
follows:

Revisions to Minimum Enroute IFR 
Altitudes and Changeover Points
Amendment 386 Effective Date, December 8, 

1994

From To MEA

§95.1001 Direct Routes—U.S. is amended
to delete

Lafayette, LA Orich, LA Fix ,.. 1600
Vortac.

§95.6068 VOR Federal Airway 68 Is
amended to read in part

Center Point, — San Antonio, 4000
TX Vortac. TX Vortac.

San Antonio, Marcs, TX Fix .. 3100
TX Vortac.

Marcs, TX Fix Crays, TX Fix .. *2900
'2000-MOCA.

§95.6093 VOR Federal Airway 93 is 
amended to read in part

Hails, PA Fix ... 'Snowy, PA Fix **4000
*5500~MRA
**3300—MOCA

§ 95.6222 VOR Federal Airway 222 is 
amended to read In part 

Marcs, TX Fix .. Crays, TX Fix .. *2900
‘2000-MOCA

§95.6289 VOR Federal Airway 289 is 
amended to read in part

Lufkin, TX 
Vortac. 

*2400-MRA

‘ Pipes, TX Fix . 2400

From To MEA MAA

§95.7132 Jet Route No. 132
is added to 

read.

From To MEA MAA

Elmira, NY Huguenot, 18000 45000
VOR / NY
DME. Vortac.

§95.7223 Jet Route No. 223 
is amended 

to delete.
Cords, PA Elmira, NY 18000 45000

Fix. VOR/
______________ DME.

{FR Doc. 94-29539 Filed 11-30-94; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 27974; Arndt No. 1634]

Standard instrument Approach 
Procedures; Miscellaneous 
Amendments

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of changes 
occurring in the National Airspace 
System, such as the commissioning of 
new navigational facilities, addition of 
new obstacles, or changes in air traffic 
requirements. These changes are 
designed to provide safe and efficient 
use of the navigable airspace and to 
promote safe flight operations under 
instrument flight rules at the affected 
airports.
DATES: An effective date for each SLAP 
is specified in the amendatory 
provisions.

Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31,1980, and reapproved 
as of January 1,1982.
ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows:
For Examination

1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591;

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or

3. The Flight Inspection Area Office 
which originated the SLAP.
For Purchase

Individual SLAP copies may be 
obtained from:

1. FAA Public Inquiry Center (APA— 
200), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; or

2. The FAA Regional Office of the 
region in which the affected airport is 
located. K
By Subscription

Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402.
FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures 
Standards Branch (AFS-420), Technical 
Programs Division, Flight Standards 
Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SLAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a), 1 CFR part 51, and §97.20 
of the Federal Aviation Regulations 
(FAR). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 826CM- 
4, and 8260—5. Materials incorporated 
by reference are available for 
examination or purchase as stated 
above.

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
documents is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number.

This amendment to part 97 is effective 
upon publication of each separate SLAP 
as contained in the transmittal. Some 
SLAP amendments may have been 
previously issued by the FAA in a 
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
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emergency action of immediate flight 
safety relating directly to published 
aeronautical charts. The circumstances 
which created the need for some SIAP 
amendments may require making them 
effective in less than 30 days. For the 
remaining SIAPs, an effective date at 
least 30 days after publication is 
provided.

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPS). In developing 
these SIAPs, the TERPS criteria were 
applied to the conditions existing or 
anticipated at the affected airports. 
Because of the close and immediate 
relationship between these SIAPs and 
safety in air commerce, I find that notice 
and public procedure before adopting 
these SIAPs are unnecessary, 
impracticable, and contrary to the 
public interest and, where applicable, 
that good cause exists for making some 
SIAPs effective in less than 30 days.

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
F R 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.
List of Subjects in 14 CFR Part 97

Air traffic control, Airports, 
Navigation (Air).

Issued in Washington, DC on November 18, 
1994.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment
Accordingly, pursuant to the 

authority delegated to me, part 97 of the

Federal Aviation Regulations (14 CFR 
part 97) is amended by establishing, 
amending, suspending, or revoking 
Standard Instrument Approach 
Procedures, effective at 0901 UTC on 
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES

1. The authority citation for part 97 
continues to read as follows:

Authority: 49 U.S.C. app. 1348,1354(a), 
1421 and 1510; 49 U.S.C. 106(g); and 14 CFR 
11.49(b)(2).

2. Part 97 is amended to read as 
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME;
§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs;
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows:
* * * Effective February 2,1995
Newport, AR, Newport Muni, VOR/DME 

RWY 18, Amdt 3
Newport, AR, Newport Muni, NDB RWY 36, 

Amdt 7
Lamar, CO, Lamar Muni, VOR or GPS RWY 

18, Amdt 9
Wildwood, NJ, Cape May County, VOR or 

GPS-A, Amdt 1
Palestine, TX, Palestine Muni, VOR/DME or 

GPS RWY 17, Amdt 3
Palestine, TX, Palestine Muni, NDB RWY 17, 

Amdt 3
Palestine, TX, Palestine Mimi, NDB or GPS 

RWY 35, Amdt 7

* * * Effective January 5,1995
Meriden, CT, Meriden Markham Muni, VOR 

RWY 36, Amdt'4
Meriden, CT, Meriden Markham Muni, NDB 

RWY 36, Amdt 8
Richmond, IN, Richmond Muni, VOR or GPS 

RWY 6, Amdt 11
Richmond, IN, Richmond Muni, VOR or GPS 

RWY 24, Amdt 12
Richmond, IN, Richmond Muni, VOR or GPS 

RWY 33, Amdt 1
Richmond, IN, Richmond Muni, ILS/DME 

RWY 24, Amdt 2
Northampton, MA, Northampton, VOR or 

GPS-A, Amdt 3

Northampton, MA, Northampton, VORl  
DME-B, Amdt 3

Bamesville, OH, Bamesville-Bradfield, VOR 
RWY 27, Amdt IT, Cancelled

Bamesville, OH, Bamesville-Bradfield, VOR/ 
DME RWY 27, Orig

Lorain/Elyria, OH, Lorain County Regional, 
VOR-A, Amdt 2

Lorain/Elyria, OH, Lorain County Regional, 
ILS RWY 7, Amdt 6

Sandusky, OH, Griffing-Sandusky, VOR RWY 
27, Amdt 7

Sandusky, OH, Griffing-Sandusky, VOR/DME 
RWY 27, Amdt 2

Millington, TN, Memphis NAS, VOR/DME 
RWY 22, Orig

* * * Effective December 8,1994
Bentonville,^AR, Bentonville Muni/Louise M 

Thadden Field, VOR or GPS-A, Amdt 11
Bentonville, AR, Bentonville Muni/Louise M 

Thadden Field, VOR/DME .or GPS-B, Amdt 
4

Fayetteville, AR, Drake Field, RADAR-1,
Orig

Rogers, AR, Rogers Municipal-Carter Field, 
VOR or GPS RWY 1, Amdt 13

Rogers, AR, Rogers Municipal-Carter Field, 
VOR/DME RWY 19, Amdt JO

Rogers, AR, Rogers Municipal-Carter Field, 
ILS RWY 19, Amdt 2

Springdale, AR, Springdale Muni, VOR or 
GPS RWY 18, Amdt 14

Springdale, AR, Springdale Muni, ILS RWY 
18, Amdt 6

Michigan City, IN, Michigan City, VOR or 
GPS-A, Amdt 4

Salt Lake City, UT, Salt Lake City Inti, ILS 
RWY 35, Orig

* * * Effective Upon Publication
Charlotte, NC, Charlotte/Douglas Inti, LOC 

BC RWY 23, Amdt 10
Marlin, TX, Marlin, VOR/DME or GPS-A, 

Amdt 6
Waco, TX, McGregor Muni, VOR RWY 17, 

Amdt 9
Waco, TX, Waco Regional, VOR or GPS RWY 

14, Amdt 21
Waco, TX, Waco Regional, VOR/DME or GPS 

RWY 32, Amdt 14
Waco, TX, Waco Regional, LOC BC RWY 1, 

Amdt 10
Hoquiam, WA, Bowerman, ILS/DME RWY 

24, Amdt 1

Regulatory Evaluation— Instrument Approach P rocedures (SIAPs )

SIAPs Precision No"F ^ ci'

I. Regulatory Actions:
Original ................... ..............
Amendment .................. ...
Cancellation  ...........

II. Calculation of Resulting Costs:
A. Private Sector ......... .........
B. Consumers.......................

$1950.00 $5055.00
3750.00 20155.00

55.00 Total Actions: $30,965.00

Subtotal:
Subtotal:
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Regulatory Evaluation— Instrument Approach Procedures (SIAPs)—Continued

SIAPs Precision

C. Governmental Sector (Federal Government) (Developmental and 
Processing) .......................................... .............. ........................... ........ . ( ................... ................... Subtotal:

Total: 30,965.00
III. Benefits/lmpacts:

A. Benefits.
Provide essential navigation procedures to cartographic agencies 

and to IFR users of the National Airspace System.
B. Impacts. (Environmental— Energy—Legal)

No known impact *
IV. Resulting Costs do not include Flight Inspection.

[FR Doc. 94-29472 Filed 11-30-94; 8:45 am] 
BILLING CODE 4910-13-M

14 CFR Part 97

[Docket No. 27975; Arndt No. 1635]

Standard Instrument Approach 
Procedures; Miscellaneous 
Amendments

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of changes occurring in 
the National Airspace System, such as 
the commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 
airspace and to promote safe flight 
operations under instrument flight rules 
at the affected airports.
DATES: An effective date for each SLAP 
is specified in the amendatory 
provisions.

Incorporation by reference-approved 
by the Director of the Federal Register 
on December 31,1980, and reapproved 
as of January 1,1982.
ADDRESSES: Availability of matter 
incorporated by reference in the 
amendment is as follows:
For Examination

1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591;

2. The FAA Regional Office of the 
region in which affected airport is 
located; or

3. The Flight Inspection Area Office 
which originated the SLAP.

For Purchase
Individual SLAP copies may be 

obtained from:
1. FAA Public Inquiry Center (APA- 

200), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; or

2. The FAA Regional Office of the 
region in which the affected airport is 
located.
By Subscription

Copies of all SLAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402.
FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures 
Standards Branch (AFS-420), Technical 
Programs Division, Flight Standards 
Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SLAPs). The complete 
regulatory description on each SLAP is 
contained in the appropriate FAA Form 
8260 and the National Flight Data 
Center (FDC)/Permanent (P) Notices to 
Airmen (NOTAM) which are 
incorporated by reference in the 
amendment under 5 U.S.C. 552(a), 1 
CFR part 51, and § 97.20 of the Federal 
Aviations Regulations (FAR). Materials 
incorporated by reference are available 
for examination or purchase as stated 
above.

The large number of SLAPs, their 
compléx nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SLAPs, but refer to their graphic 
depiction of charts printed by 
publishers of aeronautical materials.

Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SLAP contained in FAA form 
documents is unnecessary. The 
Provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number.
The Rule

This amendment to part 97 of the 
Federal Aviation Regulations (14 CFR 
part 97) establishes, amends, suspends, 
or revokes SIAPs. For safety and 
timeliness of change considerations, this 
amendment incorporates only specific 
changes contained in the content of the 
following FDC/P NOTAM for each 
SLAP. The SLAP information in some 
previously designated FDC/Temporary 
(FDC/T) NOT AMs is of such duration as 
to be permanent. With conversion to 
FDC/P NOTAMs, the respective FDC/T 
NOTAMs have been cancelled.

The FDC/P NOTAMs for the SIAPs 
contained in this amendment are based 
on the criteria contained in the U.S. 
Standard for Terminal Instrument 
Approach Procedures (TERPS). In 
developing these chart changes to SIAPs 
by FDC/P NOTAMs, the TERPS criteria 
were applied to only these specific 
conditions existing at the affected 
airports. All SLAP amendments in this 
rule have been previously issued by the 
FAA in a National Flight Data Center 
(FDC) Notice to Airmen (NOTAM) as an 
emergency action of immediate flight 
safety relating directly to published 
aeronautical charts. The circumstances 
which created the need for all these . 
SLAP amendments requires making 
them effective in less than 30 days.

Further, the SLAPs contained in this 
amendment are based on the criteria 
contained in the TERPS. Because of the 
close and immediate relationship 
between these SIAPs and safety in air
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commerce, I find that notice and public 
procedure before adopting these SIAPs 
are unnecessary, impracticable, and 
contrary to the public interest and, 
where applicable, that good cause exists 
for making these SIAPs effective in less 
than 30 days.
Conclusion

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore: (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
F R 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same

reason, the FAA certifies that this 
amendment will not have a significant „ 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.
List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports, 
Navigation (Air).

Issued in Washington, DC on November 18, 
1994.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment
Accordingly, pursuant to the 

authority delegated to me, part 97 of the 
Federal Aviation Regulations (14 CFR 
part 97) is amended by establishing, 
amending, suspending, or revoking 
Standard Instrument Approach 
Procedures, effective at 0901 UTC on 
the dates specified, as follows;

PART 97—STANDARD INSTRUMENT
approach Procedures

1. The authority citation for part 97 
continues to read as follows:

Authority: 49 U.S.C. app. 1348 ,1354(a), 
1421 and 1510; 49 U.S.C. 106(g); and 14 CFR 
11.49(b)(2).

2. Part 97 is amended to read as 
follows:

§§97.23,97.25,97.27,97.29,97.31,97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
orTACAN; §97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME;
§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME,. 
MLS/RNAV; §97.31 RADAR SIAPs;
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows:
* * * Effective Upon Publication

FDC date State City Airport FDC No. SIAP

11/03/94 .... FL Ft. Pierce........................ St. Lucie County ............ FDC 4/6321 VOR/DME OR GPS RWY 14 AMDT 7
11/03/94 .... Ml Charlevoix ..................... Charlevoix Muni ............ FDC 4/6318 NDB OR GPS RWY 8 AMDT 8, NDB OR GPS 

RWY 26 AMDT 9, DEP/TKOF MINS
11/03/94 .... SD Huron..... ........................ Huron Regional ............. FDC 4/6322 NDB RWY 12 AMDT 20 >
11/03/94 .... SD Huron................ ........ . Huron Regional ............. FDC 4/6323 LOC/DME BC RWY 30 AMDT 11
11/03/94 .... SD Huron.............................. Huron Regional............. FDC 4/6324 ILS RWY 12 AMDT 9
11/03/94 .... sb Huron.............................. Huron Regional............. FDC 4/6325 VOR RWY 12 AMDT 21
T1/04/94 .... FL Vero Beach ................... Vero Beach Muni .......... FDC 4/6339 NDB RWY 11R AMDT 2
11/04/94 .... FL Vero Beach ..... ............. Vero Beach Muni .......... FDC 4/6340 NDB RWY 29L ORIG
11/10/94 .... CA San Francisco............... San Francisco Inti ......... FDC 4/6437 VOR RWY 19L AMDT 8

San Francisco
San Francisco Inti 
California
VOR RWY 19L AMDT 8...
FDC Date: 11/10/94 

FDC 4/6437/SFO/ FI/P San Francisco 
Inti, San Francisco, CA, VOR RWY 19L 
AMDT 8...Chg map to SFO .8 DME. This 
is VOR RWY 19L AMDT 8A.
Ft. Pierce
St. Lucie County 
Florida
VOR/DME or GPS RWY 14 AMDT 7... 
FDC Date: 11/03/94 

FDC 4/6321/FPR/ FI/P St. Lucie 
County, Ft. Pierce, FL. VOR/DME or 
GPS RWY 14 AMDT 7...MSA from VRB 
VORTAC 2100. This becomes VOR/ 
DME or GPS RWY 14 AMDT 7A.
Vero Beach
Vero Beach Muni 
Florida
NDB RWY HR AMDT 2...
FDC Date: 11/04/94 

FDC 4/6339/VRB/ FI/P Vero Beach 
Muni, Vero Beach, FL. NDB RWY 11R 
AMDT 2...MSA from VEP NDB 2100. 
This becomes NDB RWY H R AMDT 
2A.

Vero Beach
Vero Beach Muni 
Florida
NDBRWY29L ORIG.:.
FDC Date: 11/04/94 

FDC 4/6340/VRB/ FI/P Vero Beach 
Muni, Vero Beach, FL. NDB RWY 29L 
ORIG...MSA from VEP NDB 2100. This 
becomes NDB RWY 29L ORIG A.
Charlevoix
Charlevoix Muni 
Michigan
NDB or GPS RWY 8 AMDT 8, NDB or 

GPS RWY 26 AMDT 9, DEP/TKOF 
MINS...

FDC Date: 11/03/94 
FDC 4/6318/CVX/ FI/P Charlevoix 

Muni, Charlevoix, MI. NDB or GPS 
RWY 8 AMDT 8, NDB or GPS RWY 26 
AMDT 9, DEP/TKOF MINS...Change all 
reference to RWY 8-26 to RWY 9-27. 
This is NDB or GPS RWY 9 AMDT 8A, 
NDB or GPS RWY 27 AMDT 9A, and 
departure procedures/takeoff mins 
AMDT 2A.
Huron
Huron Regional
South Dakota
NDB RWY 12 AMDT 20...

FDC Date: 11/03/94 
FDC 4/6322/HON/ FI/P Huron 

Regional, Huron, SD. NDB RWY 12 
AMDT 20...Circling MDA 1820/HAA 
532 CAT A, B, C. This is NDB RWY 12 
AMDT 20A.
Huron
Huron Regional 
South Dakota
LOC/DME BC RWY 30 AMDT 11...
FDC Date: 11/03/94 

FDC 4/6323/HON/ FI/P Huron 
Regional, Huron, SD. LOC/DME BC 
RWY 30 AMDT ll...Circling MDA 1820/ 
HAA 532 CAT A, B, C. This is LOC/ 
DME BC RWY 30 AMDT 11a.
Huron
Huron Regional
South Dakota
ILS RWY 12 AMDT 9...
FDC Date: 11/03/94 

FDC 4/6324/HON/ FI/P Huron 
Regional, Huron, SD. ILS RWY 12 
AMDT 9...Circling MDA 1820/HAA 532 
CAT A, B, C. This is ILS RWY 12 AMDT 
9A.
Huron
Huron Regional
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South Dakota
VOR RWY 12 AMDT 21...
FDC Date: 11/03/94 

FDC 4/6325/HON/ FI/P Huron 
Regional, Huron, SD. VOR RWY 12 
AMDT 21...Circling MDA 1820/HAA 
532 CAT A, B, C. This is VOR RWY 12 
AMDT 21 A.
[FR Doc. 94-29473 Filed 11-30-94; 8:45 am] 
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 103 
[Docket No. 91N-0141]

Quality Standards for Foods With No 
Identity Standards; Bottled Water

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug 
Administration (FDA) is amending its 
standard of quality regulations for 
bottled water to establish or modify 
allowable levels for 9 inorganic 
chemicals (IOC’s) and 26 synthetic 
organic chemicals (SOC’s), including 11 
synthetic volatile organic chemicals 
(VOC’s), 14 pesticides, and 
polychlorinated biphenyls (PCB’s).
FDA, however, is not taking final action 
at this time to adopt the maximum 
contaminant levels (MCL’s) of the 
Environmental Protection Agency (EPA) 
for the pesticides aldicarb, aldicarb 
sulfone, and aldicarb sulfoxide as 
allowable levels in bottled water 
because EPA has stayed the effective 
date of the MCL’s for these pesticides in 
public drinking water pending further 
review. Further, FDA is not adopting 
EPÁ’s MCL for asbestos as an allowable 
level in the quality standard for bottled 
water because the agency finds that a 
level for this contaminant is not needed 
for bottled water. FDA concludes that 
available data and information on the 
occurrence of asbestos in source waters 
for bottling or in bottled water products 
do not support the need to establish a 
quality standard for asbestos in bottled 
water at this time. This final rule will 
ensure that the minimum quality of 
bottled water, as affected by the above 
35 chemicals, remains comparable with 
the quality of public drinking water that 
meets EPA’s standards.
DATES: Effective May 30,1995. The 
Director of the Office of the Federal 
Register approves the incorporations by 
reference in accordance with 5 U.S.C.

552(a) and 1 CFR part 51 of certain 
publications in 21 CFR 103.35(d)(3), 
effective May 30,1995.
FOR FURTHER INFORMATION CONTACT: 
Henry S Kim, Center for Food Safety 
and Applied Nutrition (HFS-306), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-205-4681.
SUPPLEMENTARY INFORMATION:

I. Background
Under section 410 of the Federal 

Food, Drug, and Cosmetic Act (the act) 
(21 U.S.C. 349), whenever EPA 
prescribes interim or revised National 
Primary Drinking Water Regulations 
(NPDWR’s) under section 1412 of the 
Public Health Service Act (The Safe 
Drinking Water Act (SDWA) (42 U.S.C. 
300f through 300j-9)), FDA is required 
to consult with EPA and either amend 
its regulations for bottled drinking water 
(21 CFR 103.35) or publish in the 
Federal Register its reasons for not 
making such amendments.

In the Federal Register of January 30, 
1991 (56 FR 3526), EPA published a 
final rule (hereinafter referred to as the 
January 1991, final rule) promulgating 
NPDWR’s consisting of MCL’s or 
treatment technique requirements for 26 
SOC’s and 7 IOC’s. In that same final 
rule, EPA also established National 
Secondary Drinking Water Regulations 
(NSDWR’s) consisting of secondary 
maximum contaminant levels (SMCL’s) 
for 2 IOC’s (aluminum and silver). 
Moreover, in the Federal Register of 
July 1,1991 (56 FR 30266), EPA 
published a final rule (hereinafter 
referred to as the July 1991, final rule) 
promulgating NPDWR’s consisting of 
MCL’s for one IOC (barium) and four 
SOC’s (aldicarb, aldicarb sulfone, 
aldicarb sulfoxide, and 
pentachlorophenol).

In accordance with section 410 of the 
act, in the Federal Register of January
5,1993 (58 FR 382), FDA published a 
proposal (hereinafter referred to as the 
January 1993, proposal) to adopt as 
allowable levels in the quality standard 
for bottled water EPA’s SMCL’s for two 
IOC’s (aluminum and silver) and EPA’s 
MCL’s for 8 IOC’s and 28 SOC’s, 
including 10 VOC’s, 17 pesticides, and 
PCB’s. In addition, FDA proposed to 
adopt as an allowable ievel in the 
bottled water quality standard the MCL 
for para-dichlorobenzene (p-DCB) that 
EPA had established in its final rule of 
July 8,1987 (52 FR 25960). FDA 
originally intended to adopt the SMCL 
that EPA had proposed for p-DCB in the 
Federal Register of May 22,1989 (54 FR 
22062 at 22138), but EPA deferred 
establishing an SMCL for this chemical 
in its January 1991, final rule. Further,

FDA did not propose to establish 
allowable levels for acrylamide and 
epichlorohydrin (EPA established 
treatment technique requirements for ► 
these two SOC’s in the January 1991, 
final rule) in the quality standard for • 
bottled water because EPA determined 
that establishing MCL’s for these 
chemicals (used as flocculents in public 
drinking water) was not feasible, and 
because FDA regulations issued under 
the Food Additives Amendment of 1958 
(Pub. L. 85-929) prohibit unsafe use of 
acrylamide and epichlorohydrin (as 
flocculents) in the production of bottled 
water.

On November 8,1990, the Nutrition 
Labeling and Education Act of 1990 
(Pub. L. 101-535) was enacted. This law 
removed standard of quality 
rulemakings from the list of rulemakings 
subject to the formal rulemaking 
procedure in section 701(e) of the act 
(21 U.S.C. 371(e)). FDA, therefore, 
proposed the amendments to the bottled 
water quality standard for the 39 
chemical contaminants using notice and 
comment procedures under section 
701(a) of the act (21 U.S.C. 371(a)). 
Interested persons were given until 
March 8,1993, to comment on the 
proposed regulation.
II. Summary of and Response to 
Comments
A. Summary o f  Comments

FDA received approximately 130 
responses to the January 5,1993, 
proposal, from industry, consumers, 
trade associations, Federal Government 
officials, State government agencies, and 
consumer advocacy organizations. Each 
of the responses contained one or more 
comments. The comments generally 
supported the proposal. Many 
comments addressed issues that are 
outside the scope of the proposal (e.g., 
allowable levels for total 
trihalomethanes (TTHM), chlorine, 
phenol, and fluoride in the quality 
standard for bottled water) and thus will 
not be discussed here. A number of 
comments suggested modifications to, 
or were opposed to, various provisions 
of the proposal. A summary of the 
suggested changes, thé opposing 
comments, and the agency’s responses 
follows.
B. Response to Comments

1. Many comments opposed FDA’s 
proposal to adopt as allowable levels 
EPA’s MCL’s for barium, chromium, 
selenium, and 2,4,5-TP (Silvex) and 
EPA’s SMCL for silver because EPA’s 
levels for these five chemical 
contaminants in public drinking water 
are higher than the existing allowable
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levels for these contaminants in the 
bottled water quality standard. One 
comment maintained that bottlers can 
meet, and have met, without exception, 
the more stringent allowable levels for 
these five chemicals in bottled waters 
without undue economic hardship and 
will probably continue to meet the more 
stringent levels. The comment further 
argued that FDA did not provide any 
scientific, health, or practical reasons 
for proposing to change the existing 
allowable levels for these chemical 
contaminants.

One comment from a State 
government agency urged FDA to adopt 
its State drinking water standards for 
chlordane, ethylene dibromide, and p- 
DCB as allowable levels in the bottled 
water quality standard. The comment 
stated that its calculated Excess Lifetime 
Cancer Risk (ELCR) of about 6 in
100,000 equates to a level of 0.0005 
milligram per liter (mg/L) for chlordane, 
and it urged the agency to adopt this 
level as the allowable level in bottled 
water instead of EPA’s MCL of 0.002 
mg/L. For ethylene dibromide, the 
comment maintained that its ELCR 
calculation of approximately 1 in 10,000 
equates to a level of 0.00002 mg/L, 
which FDA should adopt as the 
allowable level for this chemical in 
bottled water instead of the 0.00005 mg/ 
L established by EPA. Finally, the 
comment stated that it has classified p- 
DCB as a probable human carcinogen 
and has calculated the ELCR of 
approximately 1 in 100,000 for this 
chemical at a level of 0.005 mg/L: The 
comment further argued that FDA had 
originally intended to adopt the SMCL 
of 0.005 mg/L that EPA had proposed on 
May 22,1989 (54 FR 22062 at 22138), . 
based on a reported odor detection 
threshold for p-DCB of 0.003 mg/L. 
Therefore, based on both the health and 
aesthetic criteria, the comment urged 
FDA to adopt an allowable level of
0.005 mg/L, rather than EPA’s MCL of i
0.075 mg/L, for p-DCB in the quality 
standard for bottled water.

A comment from another State 
government agency stated that, based on 
its policy to reduce to the lowest level 
feasible all drinking water contaminants 
that may cause cancer, birth defects, or 
other chronic diseases, it has 
established standards for bottled water 
that are more stringent than EPA’s 
MCL’s for many of the chemical 
contaminants that FDA proposed to 
adopt as allowable levels in bottled 
water. Specifically, these chemicals are 
barium, chromium, selenium, cis-1,2- 
dichloroethylene, trans-1,2- 
dichloroethylene, monochlorobenzene, 
xylenes, carbofuran, chlordane, ethylene 
dibromide, heptachlor, heptachlor

epoxide, 2,4,5-TP (Silvex), and silver. 
The comment further stated that a 
survey of out-of-state bottlers that 
currently ship bottled waters into this 
State indicated that compliance with the 
State’s standards has not Caused any 
negative economic impact or undue 
burden on interstate commerce to any of 
the bottlers. Therefore, the comment 
urged FDA to adopt either its (the 
State’s) standards or EPA’s MCL’s-, 
whichever are lower, as allowable levels 
for these chemical contaminants in the 
bottled water quality standard.

FDA disagrees with the comments’ 
call for the retention of the existing 
allowable levels in its bottled water 
quality standard that are lower than 
EPA’s standards for barium, chromium, 
selenium, 2,4,5-TP (Silvex), and silver. 
Further, FDA is not persuaded by the 
comments’ suggestions that the agency 
adopt drinking water standards 
established by individual States that are 
more stringent than EPA’s standards as 
allowable levels in the bottled water 
quality standard (e.g., for chlordane, 
ethylene dibromide, p-DCB, or any other 
chemical contaminants addressed in 
this final rule). FDA recognizes that 
many water bottlers can and do produce 
bottled water products with levels of 
chemical contaminants that are lower 
than EPA’s standards without undue 
economic hardship. However, based on 
three factors, FDA has decided not to 
adopt allowable levels for most 
contaminants in bottled water that are 
lower than EPA’s standards for public 
drinking water.

First, no Federal mandate exists that 
requires that bottled water be of a better 
quality than public drinking water, or 
that there be stricter limits for 
contaminants for bottled water than for 
public drinking water. When FDA 
originally established a standard of 
quality for bottled water (38 FR 32558, 
November 26,1973), it stated that the 
quality of tap and bottled water can vary 
widely because of the different nature of 
available source waters (e.g., 
underground wells or springs or surface 
waters such as rivers and lakes) and 
treatment techniques (e.g., chemical 
precipitation and flocculation, pH 
treatments, filtration, softening, 
chlorination, and fluoridation, and 
substitution of minerals), and that, thus, 
there is no basis for assuming that 
bottled water is better in quality than 
tap water. FDA, therefore, adopted the
U.S. Public Health Drinking Water 
Standards (27 FR 2152, March 6,1962), 
which were considered minimum 
standards based on health criteria for 
public drinking water, to represent the 
minimum standard of quality for bottled 
water. Moreover, section 410, which

was added to the act in 1974 under the 
SDWA (Pub. L. 93-523), does not 
mandate that FDA establish stricter 
standards for bottled water than for 
public drinking water. Rather, as the 
legislative history states, it directs FDA 
“* * * to amend [the) regulations 
applicable to bottled drinking water to 
take account of the administrator’s 
[EPA’s] action” (Ref. 2).

Second, in carrying out its mandate 
under section 410 of the act, FDA’s 
policy has been to maintain a minimum 
quality standard for bottled water that is 
compatible with EPA’s drinking water 
standards for contaminants that may be 
expected to be present in bottled 
drinking water. Such a regulatory 
approach maintains consistency 
between Federal agencies (i.e., FDA and 
EPA) in the regulation of identical 
contaminants in similar products (i.e., 
bottled water and tap water); prevents 
duplication of effort, and the resulting 
waste of financial and personnel 
resources, by Federal agencies in 
evaluating the health effects of 
contaminants in drinking water; and 
prevents public confusion in 
determining which Federal agency 
standards for contaminants in drinking 
water (whether it is obtained from a 
bottle or from a tap) are more 
appropriate for protecting the public 
health. In this regard, FDA will 
generally rely on EPA’s efforts in 
judging the adequacy of NPDWR’s for 
the protection of the public health and 
in judging the adequacy of the National 
Secondary Drinking Water Regulations 
(NSDWR’s) for the control of aesthetic 
characteristics affecting consumer 
acceptance of drinking water. FDA, 
therefore, will generally adopt the 
MCL’s (NPDWR’s) and SMCL’s 
(NSDWR’s) prescribed by EPA, the 
agency with the primary responsibility 
for these standards, as allowable levels 
in the quality standard for bottled water.

However, in unusual circumstances, 
for public health protection, FDA may 
conduct its own review of health effect 
studies on a contaminant in bottled 
water or may establish an allowable 
level for a contaminant that is lower 
than EPA’s standard for that 
contaminant in public drinking water. 
For example, in the Federal Register of 
May 25,1994 (59 FR 26933) FDA 
established an allowable level for lead 
in bottled water that is lower than EPA’s 
standard for lead in public drinking 
water. Significant unavoidable 
contamination of public drinking water 
with lead is the result of corrosion of 
lead-containing materials in public 
water distribution systems. Therefore, 
instead of establishing an MCL for lead 
in public drinking water, EPA chose to
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establish treatment technique 
requirements for controlling lead levels 
in public drinking water when more 
than 10 percent of the targeted tap water 
samples contain lead levels above 0.015 
mg/L. However, because bottlers do not 
use the public water distribution 
systems to deliver their finished 
products, and because source waters for 
bottling generally are free of significant 
lead contamination, FDA established a 
lower allowable level of 0.005 mg/L for 
lead in bottled water.

FDA believes that this allowable level 
for lead in bottled water is consistent 
with EPA’s maximum contaminant level 
goal (MCLG) of zero for lead because it 
is the lowest level that can be measured 
reliably with the best available 
analytical methods for enforcement 
action, and because it will provide 
public health protection at least 
equivalent to that provided by EPA’s 
standard for lead in public drinking 
water. Nevertheless, generally, FDA will 
rely on EPA’s standards for most 
contaminants in public drinking water 
as being protective of the public health 
and will adopt those standards as 
allowable levels in the quality standard 
for bottled water.

Third, FDA believes that establishing 
allowable levels for contaminants in 
bottled water that are lower than EPA’s 
standards will lead the public to 
perceive that bottled water is of better 
quality than tap water. This perception 
will not necessarily be true, however.
For example, the existing allowable 
levels for barium, chromium, selenium, 
2,4,5-TP (Silvex), and aluminum are the 
U.S. Public Health Drinking Water 
Standards (27 FR 2152, March 6,1962)It which FDA adopted when the agency 
originally established the bottled water 
quality standard on November 26,1973 
(38 FR 32558). However, in 1991 (56 FR 

I  f 3526 and 56 FR 30266), based on its1^  evaluation of current available health 
i effects information for these five 

chemical contaminants in drinking 
■ water, EPA established public drinking 

I water standards that were less 
I restrictive than the existing allowable 
| levels in the bottled water quality 

11 standard. Consequently, before 
I proposing to adopt EPA’s standards forIj these five chemical contaminants in the 

quality standard for bottled water, FDA 
I considered EPA’s evaluation of the 
| health effects information on these five 
I contaminants. Based upon this 

11 consideration, FDA finds that no 
■  I significant difference exists, with 
11 respect to providing public health 
I protection, between EPA’s standards 

I and the lower existing allowable levels 
in the bottled water quality standard. 
Thus, FDA concludes that adopting

EPA’s standards for these five chemical 
contaminants as allowable levels will 
protect the public health without 
leading the public to perceive that 
bottled water is of better quality than 
tap water.

As stated above, before proposing to 
adopt EPA’S MCL’s for barium, 
chromium, selenium, and silvex and its 
SMCL for silver as allowable levels in 
bottled water, FDA considered EPA’s 
review of the available health effects 
information for these chemical 
contaminants in drinking water. Based 
on its review of the available 
toxicological studies, EPA established 
MCLG’s, which are health goals that are 
based solely on considerations of 
protecting the public from adverse 
effects of drinking water contamination, 
for barium, chromium, selenium, and 
silvex. In addition, EPA established 
MCL’s, which are set as close as feasible 
to the MCLG’s. For these four chemical 
contaminants, the MCL’s are the same as 
the MCLG’s. Therefore, the MCL’s for 
barium, chromium, selenium, and silvex 
will fully protect the public from the 
adverse health effects of these four 
chemical contaminants.

Furthermore, as discussed in the 
January 1993, proposal, EPA established 
an SMCL for silver to protect the general 
public from the adverse cosmetic effect 
of argyria (a discoloration of the skin) 
from lifetime exposure to this chemical. 
FDA proposed to adopt this level in the 
quality standard because the bottled 
water quality standard should protect 
the consumer from any adverse effects 
on the body.

In the case of p-DCB, FDA did intend 
to propose to establish an allowable 
level of 0.005 mg/L based on EPA’s 
proposed SMCL for this chemical. 
However, as discussed in the January 
1993, proposal, FDA proposed to adopt 
EPA’s existing MCL of 0.075 mg/L for p- 
DCB as the allowable level in bottled 
water because EPA had not established 
an SMCL for this chemical. EPA still has 
not done so. Should EPA establish an 
SMCL for p-DCB in the future, FDA will 
consider revising the allowable level for 
this chemical in bottled water to reflect 
the SMCL.

In summary, for the chemical 
contaminants addressed in this final 
rule (including barium, chromium, 
selenium, silvex, chlordane, ethylene 
dibromide, and p-DCB), based upon its 
review of EPA’s evaluation of available 
health and aesthetic effect information 
for these chemical contaminants in 
drinking water, FDA considers EPA’s 
standards to be adequate to protect the 
public health and to control the 
aesthetic characteristics affecting 
consumer acceptance. Therefore, for the

reasons discussed above, FDA 
concludes that adopting EPA’s MCL’s 
and SMCL’s for the chemical 
contaminants addressed in this final 
rule as allowable levels in the standard 
of quality for bottled water is 
appropriate to protect the public from 
the adverse health effects of these 
chemical contaminants in bottled water.

2. One comment contended that 
FDA’s proposal to adopt EPA’s MCL’s 
for the majority of the chemical 
contaminants as allowable levels in 
bottled water is flawed because thé 
agency overlooks the critical difference 
between public drinking water and 
bottled water. The comment maintained 
that, because no practical, economically 
feasible method existé to remove most of 
the contaminants from a municipal 
water supply, EPA’s MCL’s are 
considerably more permissive than its 
MCLG’s, which are based solely on 
health concerns. However, the comment 
asserted that carbon filtration of source 
water before bottling is a standard good 
manufacturing practice within the 
bottled water industry, and therefore, 
bottled water should not contain any 
levels of contaminants (e.g., pesticides 
and a number of other contaminants 
addressed in FDA’s proposal) that can 
be readily removed by filtration with 
granulated activated carbon. The 
comment further argued that EPA’s 
MCLG’s for many contaminants are 
attainable in bottled water and urged 
FDA to adopt EPA’s MCLG’s as 
allowable levels in the bottled water 
quality standard for all contaminants 
that can be removed by carbon filtration.

A second comment also expressed the 
view that the quality standard for 
bottled water should be more stringent 
than the standards for public drinking 
water. The comment argued that EPA 
erroneously sets MCL’s for 
contaminants at levels based on 
analytical testing limitations rather than 
at lower levels that can be achieved by 
treatment technologies (e.g., granulated 
activated carbon filtration or aeration) 
and urged FDA not to adopt the same 
logic for bottled water. The comment 
further argued that, because the bottled 
water industry can afford more 
sophisticated treatment technologies 
and the services of the most 
sophisticated laboratories, allowable 
levels for contaminants in bottled water 
should ideally meet the MCLG’s that 
EPA establishes for those contaminants. 
When an MCLG of zero for a 
contaminant cannot be achieved, the 
comment maintained that FDA should 
establish the lowest level that can be 
achieved by the best available treatment 
technologies and set monitoring 
requirements at the level of detection
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achievable by the best laboratories in 
the country.

FDA acknowledges that it is more 
economically feasible for water bottlers 
than for public water systems to use the 
best available treatment technologies 
(e.g., carbon filtration) to achieve lower 
levels than EPA’s standards for many 
chemical contaminants in bottled water. 
Moreover, FDA recognizes that many 
water bottlers do produce bottled water 
products with levels of chemical 
contaminants that are lower than EPA’s 
standards.

Nevertheless, as stated above, FDA 
concludes that, in general, adopting 
EPA’s standards for chemical 
contaminants as allowable levels in 
bottled water is appropriate because it 
will protect the public health, maintain 
consistent standards for identical 
contaminants in bottled and tap water, 
prevent duplication of efforts between 
FDA and EPA in evaluating the effects 
of contaminants in drinking water, 
prevent public confusion concerning the 
significance of different standards for 
bottled water and public drinking water, 
and not foster public perception that 
bottled water is required to be of better 
quality than tap water. Therefore, FDA. 
will generally adopt EPA’s standards for 
chemical contaminants in public 
drinking water as an allowable level in 
the quality standard for bottled water. 
Consequently, FDA will not require 
bottlers to use treatment technologies to 
achieve lower levels of contaminants in 
bottled water in cases where FDA 
believes that it is appropriate to adopt 
EPA’s MCL’s as allowable levels for 
bottled water.

FDA disagrees with the comment that 
states that EPA’s MCL’s are considerably 
more permissive than its MCLG’s. As 
shown in Table 1, in all cases in which 
the MCLG is above zero for chemical 
contaminants addressed in this final 
rule, EPA established the MCL at the 
same level as the MCLG (52 FR 25690,
56 FR 3526, and 56 FR 30266). FDA 
recognizes that, as shown in Table 1, 
EPA established MCL’s at levels that are 
different than the MCLG’s in all cases in 
which the MCLG is zero (EPA 
establishes MCLG’s of zero for chemical 
contaminants that are known or 
probable human carcinogens (category 1 
chemicals)). However, EPA established 
the MCL’s for these category 1 
chemicals as close as feasible to the 
MCLG’s of zero.

Table 1 .—EPA’s MCLG’s and MCL’s  
for Chemical Contaminants Ad
d r essed  in This F inal Rule

Contaminant MCLG
(mg/L)

MCL
(mg/L)

Barium....................... 2 2
Cadmium................... 0.005 0.005
Chromium ................. 0.1 0.1
Mercury..................... 0.002 0.002
Nitrate ........... ......... . 10 10
Nitrite .......................... 1 1
TotaL Nitrate and Ni-

trite ......................... 10 10 .
Selenium................... 0.05 0.05
o-Dichlorobenzene .... 0.6 0.6
p-Diphlorobenzene .... 0.075 0.075
c/s-1,2-

Dichloroethylene .... 0.07 0.07
trans-1,2-

Dichloroethylene .... 0.1 0.1
Ethylbenzene ............ 0.7 0.7
Monochlorobenzene . 0.1 0.1
Styrene....................... 0.1 0.1
Toluene ............. ........ 1 1
Xylenes ..................... 10 10
Atrazine ...................... 0.003 0.003
Carbofuran................ 0.04 0.04
2,4-D .......................... 0.07 0.07
Lindane ..................... 0.0002 0.0002
Methoxychlor............. 0.04 0.04
2,4,5-TP (Silvex) ....... . 0.05 0.05
1,2-Dichloropropane . 0 0.005
Tetrachloroethylene .. 0 0.005
Alachlor..................... 0 0.002
Chlordane ................. 0 0.002
1,2-Dibromo-3-

chloropropane ....... 0 0.0002
Ethylene dibromide ... 0 0.00005
Heptachlor.................. 0 0.0004
Heptachlor epoxide ... 0 0.0002
Polychlorinated

biphenyls ............... 0 0.0005
Toxaphene ................ 0 0.003
Pentachlorophenol .... 0 0.001
Aluminum1 ................ ,
Silver1 ......... ..i...........

1 EPA established SMCL only.
Under the SDWA, the term ’’feasible” 

is defined as ‘‘feasible with the use of 
the best technology, treatment 
techniques, and other means, which the 
Administrator (EPA) finds, after 
examination for efficacy under field, 
conditions and not solely under 
laboratory conditions, are available 
(taking costs into consideration).” Thus, 
when EPA establishes an MCLG of zero 
for a chemical contaminant, it sets the 
MCL at the lowest level that can be 
achieved by the best treatment 
technologies available and that can be 
measured reliably by laboratories 
certified by the States or by EPA for 
water analysis under routine laboratory 
operating conditions. Furthermore, 
when EPA establishes an MCL for a 
contaminant, it evaluates the health 
risks associated with various levels of 
that contaminant to ensure that the MCL 
is protective of the public health.

Consequently, when FDA adopts 
TsPA’s MCL for chemical contaminants 
as allowable levels in the quality 
standard for bottled water, in many 
cases it is adopting allowable levels that 
are equivalent to EPA’s MCLG’s. 
Moreover, when FDA adopts EPA’s 
MCL’s for category 1 chemicals as 
allowable levels in the quality standard 
for bottled water, it is establishing 
allowable levels that are set as close as 
feasible to EPA’s MCLG’s with the use 
of best technology or treatment 
technique, and at levels that laboratories■ 
certified by the States or by EPA for 
water analyses can reliably measure 
within specified limits of precision and I  
accuracy under routine laboratory 
operating conditions. Therefore, FDA 
generally is already practicing the I  
comments’ recommendation to adopt 
allowable levels for chemical 
contaminants in bottled water that are 
equivalent to EPA’s MCLG’s or, for 
known or probable human carcinogens, I  
as close as feasible to their MCLG’s.

3. In the Federal Register of May 27, 
1992 (57 FR 22178), EPA published a 
notice announcing that it is staying the I 
January 1,1993, effective date of the 
NPDWR’s (MCL’s) that it had 
established in the July 1991, final rule 
for aldicarb, aldicarb sulfone, and 
aldicarb sulfoxide in public drinking 
water. EPA took this action in response I  
to a petition from Rhone-Poulenc for 
reconsideration of the MCLG’s and 
MCL’s for aldicarb and its derivatives 
and for a stay of the January 1,1993, 
effective date of regulation for these 
chemicals. In a letter to Rhone-Poulenc I 
(see 57 FR 22178), EPA stated that, in 
light of new information that the 
company submitted with its petition I  
concerning the health effects of aldicarb,! 
aldicarb sulfone, and aldicarb sulfoxide, ■  
it had decided to reconsider its MCLG’s !  
and MCL’s for aldicarb and its 
derivatives and to stay the effective date ■  
of the regulations for these chemicals. 
FDA, however, did not consider the 
effect of EPA’s notice of May 27,1992, 
in its proposal to adopt as allowable 
levels the MCL’s that EPA had 
established in the July 1991, final rule 
for aldicarb and its derivatives. I

Consequently, several comments, 
including one from EPA, reminded FDA* 
that EPA had stayed the January 1,1993,1 
effective date of the aldicarb MCL’s. The I  
EPA comment stated that, in light of 
new information submitted by Rhone- 
Poulenc regarding the critical study on I 
which the risk assessment for aldicarb 
and its derivatives was based, it may 
propose different MCL’s and MCLG’s fo r ! 
these chemicals. Other comments 
requested that FDA postpone adopting I 
the proposed MCL’s for aldicarb and its I
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derivatives as allowable levels in the 
quality standard for bottled water 
pending EPA’s reconsideration.

FDA agrees with the comments that 
requested that the agency postpone 
adopting the MCL’s that EPA had 
established in the July 1991, final rule 
for aldicarb and its derivatives as 
allowable levels in the bottled water 
quality standard. Given that EPA has 
stayed the effective date for regulating 
the MCL’s for aldicarb and its 
derivatives in public drinking water, 
that EPA may propose different MCLG’s 
and MCL’s for these chemicals, and that 
FDA concludes consistency between its 
regulations on drinking water and those 
of EPA to be of great importance (see 
response to comment 1, supra), it would 
be inappropriate for FDA to adopt EPA’s 
MCL’s as allowable levels for aldicarb 
and its derivatives in the bottled water 
quality standard at this time. Therefore, 
until EPA completes its rulemaking to 
establish NPDWR’s for aldicarb and its 
derivatives, FDA is not taking final 
action to establish allowable levels for 
these chemicals in the bottled water 
quality standard.»

4. A majority of the comments from 
industry and bottled water trade 
associations opposed FDA’s proposal to 
establish an allowable level for asbestos 
in the quality standard for bottled water. 
The comments maintained that, because 
the presence of asbestos, when it occurs 
in public drinking water, is primarily 
caused by corrosion of asbestos-cement 
pipes in the distribution systems, and 
because this circumstance does not 
occur in the production of most bottled 
water products, asbestos contamination 
is not a problem for bottled water. One 
comment from a bottled water trade 
association supported this contention by 
presenting a bottled water 
manufacturer’s data on the results of its 
testing of its source waters and bottled 
water products for asbestos fibers longer 
than 2.5 micrometers (pm). (EPA’s MGL 
for asbestos addresses fiber sizes longer 
than 10 pm.) The manufacturer did not 
find any asbestos fibers in its source or 
product water.

The comments acknowledged that 
some bottlers use water from public 
water systems that may be vulnerable to 
asbestos contamination but asserted that 
those bottlers can process the source 
water to remove asbestos. One comment 
further stated that, because a single 
analysis for asbestos in water samples 
costs $500, the annual testing 
requirement for asbestos in the source 
water and in the finished product would 
impose an additional annual cost 
estimated at between $750,000 and $1 
million on the bottled water industry. 
Therefore, the comment argued,

contamination of bottled water with 
asbestos at levels that would pose any 
health concerns is highly improbable, 
and establishing an allowable level with 
required annual testing for this 
contaminant in bottled water would be 
cost prohibitive without providing any 
public health benefit.

As discussed above, section 410 of the 
act requires that, whenever EPA 
prescribes interim or revised NPDWR’s, 
FDA amend its regulations on bottled 
drinking water or publish in the Federal 
Register its reasons for not making such 
amendment?. FDA stated in the January 
1993, proposal that it will make its own 
determination as to whether it is 
appropriate to have an allowable level 
in the quality standard for bottled water 
for a chemical for which EPA has 
promulgated an NPDWR (58 FR 382 at 
383). FDA noted that it may take a 
different approach than EPA in 
circumstances where the presence of a 
contaminant in tap water is the result of 
circumstances peculiar to public water 
systems, and it can be avoided by 
bottlers. Thus, FDA has considered 
whether the presence of asbestos in 
drinking water is peculiar to public 
water systems that directly supply 
residences and buildings, such that it 
would not be necessary to have an 
allowable level for asbestos in the 
bottled water quality standard.

FDA agrees with the comments’ 
contention that source waters for 
bottling or bottled water products 
generally would not contain any 
significant levels of asbestos for the 
following reasons:

First, data from EPA’s occurrence 
document for asbestos in drinking water 
(Ref. 3) show that the major source of 
asbestos fibers in public drinking water 
that pose a health risk (i.e., at levels 
greater than EPA’s MCLG and MCL of 7 
million fibers that exceed 10 pm in 
length per liter of water) is the leaching 
of asbestos fibers into the water from 
asbestos-cement pipes used in 
distribution for public drinking water. 
For example, less than 0.5 percent of the 
natural asbestos fibers present in raw 
surface Waters from the western coast of 
the United States (primary area in the 
United States where erosion of asbestos 
containing minerals causes the presence 
of natural asbestos fibers in surface 
waters) exceeded 10 pm in length (Ref. 
3). However, 11 percent of the asbestos 
fibers present in public drinking waters 
exposed to asbestos-cement pipes in the 
distribution system (sampled in Florida, 
South Carolina, and Connecticut) 
exceeded 10 pm in length (Ref. 3).

Further, data from EPA’s asbestos 
occurrence document show that 126 of 
the 132 water samples representing

ground water sources throughout the 
United States contained significantly 
less than 1 million asbestos fibers of all 
sizes per liter of water (69 percent 
contained less than 0.1 million asbestos 
fibers per liter of water) (Ref. 3). These 
ground water samples were taken before 
the water entered the public water 
distribution systems (i.e., before the 
water was exposed to potential asbestos 
contamination from asbestos-cement 
pipes), and thus, the occurrence of 
asbestos was the result of natural 
erosion of asbestos-containing minerals.

-According to EPA’s asbestos occurrence 
document, contamination of ground 
water with surface water containing 
high levels of asbestos from mineral 
erosion in California and questionable 
analytical results from New Mexico 
were believed to be the reasons for the 
six ground water samples that contained 
more than 1 million asbestos fibers per 
liter of water (Ref. 3). EPA’s asbestos 
occurrence document also stated that no 
conclusive evidence exists that shows 
the presence of any asbestos fibers 
exceeding 10 pm in length in ground 
waters (outside California) distributed 
through nonasbestos-cement pipes (Ref. 
3). Although EPA’s asbestos occurrence 
document did not provide specific data, 
ground waters in California may contain 
some natural asbestos fibers exceeding 
10 pm in length caused by erosion of 
asbestos containing minerals. However, 
based on EPA’s asbestos occurrence data 
showing that only 0.5 percent of natural 
asbestos fibers exceed 10 pm in length, 
and that ground waters contain 
significantly less than 1 million asbestos 
fibers of all sizes per liter of water (Ref. 
3), the number of fibers exceeding 10 
pm in length in California ground 
waters would be expected to be 
significantly less than 7 million per liter 
of water.

Therefore, available data presented in 
EPA’s occurrence document for asbestos 
in drinking water (Ref. 3) establish that 
the presence of asbestos fibers 
exceeding 10 pm in length in source 
waters obtained from other than public 
water systems (i.e., ground waters such 
as wells and springs) for bottling is 
highly unlikely. Thus, this evidence 
does not provide a basis for establishing 
a quality standard for asbestos in bottled 
water.

Second, FDA notes that in its January 
1991, final rule, EPA established 
infrequent base monitoring 
requirements for asbestos in public 
water systems and stated that there is 
such a low; probability of occurrence of 
this contaminant in sources for public 
drinking water that it anticipates that 
most public water systems will be 
granted waivers for monitoring asbestos.
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Moreover, public water systems 
vulnerable to asbestos contamination 
(i.e., public water systems without 
waivers for monitoring asbestos} would 
have to comply with EPA’s 
requirements for asbestos monitoring 
and, if the asbestos level is above the 
MCL, use the best available technologies 
(e.g., filtration and corrosion control) to 
reduce the asbestos level for compliance 
with the MCL. Therefore, most, if not all 
bottlers, using source waters obtained 
from public water systems also will be 
unlikely to encounter any significant 
levels of asbestos in their water source.

Under the current good 
manufacturing practice (CGMP) 
requirements for bottled water (21 CFR 
part 129), water bottlers are required to 
take samples of their source water for 
bottling and have them analyzed as 
often as necessary, but at least once each 
year, for chemical contaminants 
(§ 129.35(a)(3)). However, in the January 
5,1993, Federal Register proposal to 
establish an identity standard for bottled 
water (58 FR 393), FDA also proposed 
to permit bottlers using public water 
systems as the source of their water to 
substitute public water system testing 
results showing full compliance with 
the EPA primary and secondary 
drinking water regulations (or a 
certificate to this effect) for the source 
water chemical contaminant testing 
required in § 129.35(a)(3). Consequently, 
in an unlikely event that a public water 
system is not in compliance with EPA’s 
MCL for asbestos, water from that public 
water system for bottling would not be 
from an approved source, and under 
§ 129.35(a)(1) of the CGMP regulations 
for bottled water, bottlers will not be 
permitted to use such source water for 
bottling.

Third, asbestos is only permitted for 
use in contact with food (as an indirect 
food additive) during the processing, 
packing, transporting, or holding of food 
under 21 CFR part 175 as a component 
in adhesives (§ 175.105) and as a 
component of coatings (§ 177.2410 and 
§ 177.2420). No other use of asbestos 
containing materials in contact with 
food (e.g., plumbing materials that 
transport source waters from wells or 
springs to the bottling plant and all food 
contact materials within the plant), 
including in the manufacture of bottled 
water products, is permitted. 
Consequently, source waters for bottling 
should not be exposed to substances 
that contain asbestos during processing, 
packing, and distribution, and the 
finished bottled water products should 
not contain any significant levels of 
asbestos.

For these reasons, FDA considers the 
presence of any significant level of

asbestos in bottled water to be highly 
unlikely. The agency is not aware of any 
evidence that would indicate otherwise. 
Therefore, FDA concludes that available 
data and information on the occurrence 
of asbestos in source waters for bottling 
or in bottled water products do not 
support the need for the establishment 
of a quality standard for asbestos in 
bottled water at this time.

FDA, however, reminds water bottlers 
that they are responsible for ensuring 
that all bottled water products 
introduced or delivered for introduction 
into interstate commerce are safe, 
wholesome, and truthfully labeled. 
Moreover, any bottled water containing 
any substance (including asbestos) at a 
level that may be injurious to health 
under section 402 of the act (21 U.S.C. 
342) is adulterated and will be subject 
to regulatory action. Consequently, FDA 
advises water bottlers, particularly those 
bottling source waters from regions 
where natural erosion of asbestos 
containing minerals may occur, to 
ensure, through appropriate 
manufacturing techniques and sufficient 
quality control procedures, that their 
bottled water products are free of any 
significant asbestos contamination.

5. One comment maintained that 
because some of the chemical 
contaminants (i.e., asbestose, Silvex, 
chlordane, and heptachlor) have been 
banned, the potential for bottled water 
to be contaminated with these 
chemicals is zero. The comment, 
therefore, called for eliminating the 
yearly testing requirement for these 
chemical contaminants in bottled water 
if they are not detected in the initial' 
testing of the source and product water. 
The comment further maintained that, 
because VOC's and the pesticides 
aldicarb, aldicarb sulfone, aldicarb 
sulfoxide, and carbofuran are unstable, 
these chemical contaminants will break 
down during normal distribution of 
bottled water and will have no effect on 
public health. Therefore, the comment 
stated that testing requirements for these 
chemical contaminants in bottled water 
should also be eliminated.

FDA disagrees with this comment. 
With respect to VOC’s and the 
pesticides Silvex, chlordane, 
heptachlor, and carbofuran, EPA noted 
that most of these chemical 
contaminants have been detected in 
public drinking water from ground 
water and surface water sources (50 FR 
46936, November 13,1985). Thus, EPA 
established NPDWR’s for these chemical 
contaminants in its January 1991, final 
rule to protect the public from adverse 
health effects of these contaminants in 
public drinking water. Furthermore, 

'available bottled water survey

information (Ref. 1) showed the 
presence of some of these chemical 
contaminants (e.g., VOC’s) in bottled 
waters, and thus some sources for 
bottled water can be expected to contain 
these Contaminants. FDA, therefore, 
concludes that adopting EPA’s MCL’s 
for these chemical contaminants as 
allowable levels in the quality standard 
for bottled water is appropriate under 
section 410 of the act to protect the 
public from the adverse health effects of 
these contaminants in bottled water and 
to maintain the quality of bottled water 
that is comparable to public drinking 
water that meets EPA’s standards.
m . Conclusion

The agency is adopting the provisions 
concerning allowable levels for 35 of the 
39 chemical contaminants (excluding 
aldicarb, aldicarb sulfone, aldicarb 
sulfoxide, and asbestos) in the quality 
standard for bottled water as proposed 
(58 FR 382), with the exception of the 
changes concerning analytical 
methodology and method availability 
noted below. The majority of the 
comments to the January 1993, proposal 
supported the provisions that FDA is 
adopting in this final rule. Furthermore, 
after carefully considering the 
comments that the agency received that 
suggested modifications to, or that were 
opposed to, the various provisions of 
the proposal, the agency determined 
that no changes in the final rule other 
than those discussed above concerning 
aldicarb, aldicarb sulfone, aldicarb 
sulfoxide, and asbestos are warranted. 
Therefore, upon the effective date of this 
rule, May 30,1995, any bottled water 
that contains an amount of any of these 
35 chemical contaminants that exceeds 
the allowable levels will be misbranded 
under section 403(h)(1) of the act (21 
U.S.C. 343(h)(1)), unless it bears a 
statement of substandard quality as 
provided by § 103.35(f)(2)(ii).

Because FDA has decided not to 
establish an allowable level for asbestos 
in the quality standard for bottled water, 
the agency is not including an entry in 
the table in § 103.35(d)(3)(i) or in 
§ 103.35(d)(3)(v) for asbestos. Similarly, 
given the agency’s conclusions on 
aldicarb, aldicarb sulfone, and aldicarb 
sulfoxide, the agency is not including 
entries in the table in § 103.35(d)(3)(iii) 
or in § 103.35(d)(3)(vi) for these 
substances.

In regard to analytical methods for the 
determination of chemical 
contaminants, FDA is making the 
following additional changes in 
§ 103.35(d)(3):

In § 103.35(d)(3)(v), FDA cites the 
updated version of EPA Method 200.7, 
and in § 103.35(d)(3)(vii), FDA cites
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updated versions of EPA Methods 200.7, 
200.8, and 200.9. These methods are 
contained in the manual entitled 
“Methods for the Determination of 
Metals in Environmental Samples,” 
Office of Research and Development, 
Washington, DC 20460, (EPA/600/4-91/ 
010), June 1991, that are incorporated by 
reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. The source for 
the manual containing the three 
methods is the National Technical 
Information Service (NTIS) rather than 
EPA. Also, the source for the 
publication “Methods of Chemical 
Analysis of Water and Waste,” EPA 
Environmental Monitoring and Support 
Laboratory, Cincinnati, OH 45268 (EPA- 
600/4-79-020), March 1983, cited in 
§103.35(d)(3)(v) and § 103.35(d)(3)(vii), 
is the NTIS rather than EPA. This 
change is consistent with the agency’s 
practice of relying on readily available 
commercial sources for incorporated 
materials when possible.

Finally, FDA is deleting proposed 
§ 103.35(d)(3)(v)(F)(5) that contains the 
analytical method, WeWWG/5880, 
which is one of five methods that FDA 
proposed to adopt for determining 
nitrate in bottled water. Method 
WeWWG/5880 is contained in the 
manual entitled “Orion Guide to Water 
and Wastewater Analysis,” Orion 
Research, Inc., Cambridge, MA, 1985, 
and copies of the manual were available 
from Orion Research, Inc. However, 
Orion Research, Inc. (the publisher) 
recently discontinued printing the 1985 
version of the manual. Consequently, 
method WeWWG/5880 is no longer 
commercially available. Therefore, 
because method WeWWG/5880 is no 
longer commercially available, and 
because FDA is incorporating by 
reference four other EPA methods for 
determining nitrate in bottled water,
FDA is not adopting method WeWWG/ 
5880.
IV. Environmental Impact

The agency has previously considered 
the environmental effects of this rule as 
announced in the proposed rule (58 FR 
382, January 5,1993). No new 
information or comments were 
submitted to FDA that would affect the 
agency’s previous determination that 
there is no significant impact on the 
human environment and that an 
environmental impact statement is not 
required.
V. Analysis of Impacts

FDA has examined the impacts of the 
proposed rule under Executive Order 
12866 and the Regulatory Flexibility Act 
(Pub. L. 96-354). Executive Order 12866 
directs agencies to assess all costs and

benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity). The agency 
believes that this final rule is consistent 
with the regulatory philosophy and 
principles identified in the Executive' 
Order. In addition, the final rule is not 
a significant regulatory action as defined 
by the Executive Order and so is not 
subject to review under the Executive 
Order.

The Regulatory Flexibility Act 
requires agencies to analyze regulatory 
options that would minimize any 
significant impact of a rule on small 
entities. Because FDA has received no 
comments on die economic impact of 
this rule, and thus has no basis to alter 
its finding in the proposal, the agency 
certifies that the proposed rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Therefore, under the Regulatory 
Flexibility Act, no further analysis is 
required.
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List of Subjects in 21 CFR Part 103

Beverages, Bottled water, Food grades 
and standards, Incorporation by 
reference.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 103 is 
amended as follows:

PART 103—QUALITY STANDARDS 
FOR FOODS WITH NO IDENTITY 
STANDARDS

1. The authority citation for 21 CFR 
part 103 continues to read as follows:

Authority: Secs. 201,401, 403, 409, 410, 
701, 721 of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 321, 341, 343, 348, 
349, 371, 379e).

2. Section 103.35 is amended in the 
table in paragraph (d)(l)(i) by removing 
the entries for “Barium,” “Cadmium,” 
“Chromium,” “Mercury,” “Nitrate (N),” 
“Selenium,” “Silver,” “Lindane * * 
“Methoxychlor * * “Toxaphene
* * “2,4-D (2,4-
dichlorophenoxyacetic acid),” and 
“2,4,5-TP (Silvex) * * by revising 
the introductory text of paragraph (d)(3), 
by alphabetically adding new entries in 
the tables in paragraphs (d)(3)(i) and 
(d)(3)(ii), respectively, by adding new 
paragraphs (d)(3)(iii) and (d)(3)(iv), by 
revising the introductory text of 
paragraph (d)(3)(v) and paragraph 
(d)(3)(vi), and by adding new 
paragraphs (d)(3)(v)(A) through (F) and 
(d)(3)(vii) to read as follows:

§ 103.35 Bottled water.
*  *  *  *  *

(d) * * *
(3) Having consulted with the U.S. 

Environmental Protection Agency (EPA) 
as required by section 410 of the Federal 
Food, Drug, and Cosmetic Act, the Food 
and Drug Administration has 
determined that bottled water, when a 
composite of analytical units of equal 
volume from a sample is examined by 
the methods listed in paragraphs 
(d)(3)(v), (d)(3)(vi), and (d)(3)(vii) of this 
section, shall not contain the following 
chemical contaminants in excess of the 
concentrations specified in paragraphs 
(d)(3)(i), (d)(3)(ii), (d)(3)(iii), and 
(d)(3)(iv) of this section.

(i) * * *

Concentration in milli- 
Contaminant grams per liter (or as 

specified)

Barium.......................  2
Cadmium...................  0.005
Chromium .................  0.1

Mercury............... . 0.002
Nitrate ........................  10 (as nitrogen)
Nitrite..........................  1 (as nitrogen)
Total Nitrate and Ni- 10 (as nitrogen) 

trite.
Selenium ...................  0.05

(ii) * * *

Contaminant (CAS Reg. No.)

Con
centration 

in milli
grams 

per liter

* * • * *
o-Dichlorobenzene (95-50-01) .... 
p-Dichlorobenzene (106-46-7) ....

0.6
0.075
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Contaminant (CAS Reg. No.)

Con
centration 

in milli
grams 

per liter

ft. . 'ft *  . ft

C/s-1,2-DichJoroethylene (156-59-
*

2) ............................ ..................... 0.07
trans-'i ,2-DtcWoroethyiene (t5 6 -

60-5) ............ ,............................. 0.1
1,2-Dichloropropane (78-87-6) 0.005
Ethylbenzene (100-41-4) ............ 0.7
Monochlorobenzene (10 8 -9 0 -7 ).. 0.1
Styrene (1 0 0 -4 2 -5 ).............. ........ 0.1
Tetrachloroethylene (127-18-4) .. 0.005
Toluene (108-88-3) ..................... 1

*  ft *  * ’
Xylenes (1330-20-7) ..................

ft
10

(iii) The allowable levels for 
pesticides and other synthetic organic 
chemicals are as follows:

Contaminant (CAS Reg. No.)
Concentra
tion in mil
ligrams per 

liter

Alachlor (15972-60-8) ............... 0.002
Atrazine (1912-24-8) ................. 0.003
Carbofuran (1563-66-2) ............ 0.04
Chlordane (5 7 -7 4 -9 )..... ............ 0.002
1,2-Dibromo-3-ch!oropropane

(9 6 -1 2 -8 )................................. 0.0002
2,4-D (94-75-7) ................... ...... 0.07
Ethylene dibromide (106-93-4) . 0.00005
Heptachlor (7 6 -4 4 -8 )............... 0.0004
Heptachlor epoxide (1024-57-3) 0.0002
Lindane (58-89-9) ..................... 0.0002
Methoxychlor (7 2 -4 3 -5 )............. 0.04
Pentachlorophenol (87-86-5) — 0.001
PCB’s (as decachlorobiphenyi)

(13 36 -36 -3 )................. ........... 0.0005
Toxaphene (8001-35-2) ............ 0.003
2,4,5-TP (Silvex) (93-72-1) ....... 0.05

(iv) The allowable levels for certain 
chemicals for which EPA has 
established secondary maximum 
contaminant levels in its drinking water 
regulations are as follows:

Con
centration

Contaminant in milli-
grams 

per liter

Aluminum.............. ...................... 0.2
S ilver.................... ....................... 0.1

(v) Analyses to determine compliance 
with the requirements of paragraph 
(d)(3){i) of this section shall be 
conducted in accordance with an 
applicable method or applicable 
revisions to the methods listed in 
paragraphs (d)(3)(v)(A) through 
(d)(3){v)(H) of this section and 
described, unless otherwise noted, in 
“Methods for Chemical Analysis of 
Water and Wastes,” U.S. EPA 
Environmental Monitoring and Support

Laboratory (EMSL), Cincinnati, OH 
45258 (EPA-600/4-79-020), March 
1983, which is incorporated by 
reference in accordance with 5 U.S.C 
552(a) and 1 CFR part 51. Copies of this 
publication are available from the 
National Technical Information Service, 
U.S. Department of Commerce, 5825 
Port Royal Rd., Springfield, VA 22161, 
or may be examined at the Office of 
Plant and Dairy Foods and Beverages 
(HFS-305), Center for Food Safety and 
Applied Nutrition, Food and Drug 
Administration, 200 C St. SW., 
Washington, DC, or at the Office of the 
Federal Register, 800 North Capitol St. 
NW., Suite 700, Washington, DC.

(A) Barium shall be measured using 
the following methods:

(3) Method 208.2—”Atomic 
absorption, furnace technique,” which 
is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51, or

(2) Method 208.1—’’Atomic 
absorption, direct aspiration,” which is 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
The availability of this incorporation by 
reference is given in paragraph (d)(3)(v) 
of this section.

(3) Method 200.7—’’Determination of 
Metals and Trace Elements in Water and 
Wastes by Inductively Coupled Plasma- 
Atomic Emission Spectrometry,” 
revision 3.3, April 1991, U.S. EPA, 
EMSL. The revision is contained in the 
manual entitled “Methods for the 
Determination of Metals in 
Environmental Samples,” Office of 
Research and Development,
Washington, DC 20460, (EPA/600/4-91/ 
010), June 1991, which is incorporated 
by reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies of this 
publication are available from the 
National Technical Information Service, 
U.S. Department of Commerce, 5825 
Port Royal Rd., Springfield, VA 22161, 
or may be examined at the Office of 
Plant and Dairy Foods and Beverages 
(HFS-305), Center for Food Safety and 
Applied Nutrition, Food and Drug 
Administration, 200 C St. SW., 
Washington, DC, or at the Office of the 
Federal Register, 800 North Capitol St. 
NW., Suite 700, Washington, DC

(B) Cadmium shall be measured using 
the following methods:

(3) Method 213.2—’’Atomic 
absorption, furnace technique,” which 
is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. The availability of this 
incorporation by reference is given in 
paragraph (d)(3)(y) of this section.

(2) Method 200.7—’’Determination of 
Metals and Trace Elements in Water and 
Wastes by Inductively Coupled Plasma-

Atomic Emission Spectrometry,” 
revision 3.3, April 1991, U.S. EPA, 
EMSL. The revision is contained in the 
manual entitled “Methods for the 
Determination of Metals in 
Environmental Samples,” Office of 
Research and Development,
Washington, DC 20460, (EPA/600/4-91/ 
010), June 1991, which is incorporated 
by reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. The 
availability of this incorporation by 
reference is given in paragraph 
(d)(3)(v)(A)(3) of this section.

(G) Chromium shall be measured 
using the following methods:

(IJMethod 218.2—’’Atomic 
absorption, furnace technique,” which 
is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. The availability of this 
incorporation by reference is given in 
paragraph (d)(3)(v) of this section.

(2) Method 200.7—’’Determination of 
Metals and Trace Elements in Water and 
Wastes by Inductively Coupled Plasma- 
Atomic Emission Spectrometry,” 
revision 3.3, April 1991, U.S. EPA, 
EMSL. The revision is contained in the 
manual entitled “Methods for the 
Determination of Metals in 
Environmental Samples,” Office of 
Research and Development,
Washington, DC 20460, (EPA/600/4-91/ 
010), June 1991, which is incorporated 
by reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. The 
availability of this incorporation by 
reference is given in paragraph 
(d)(3)(v)(A)(3) of this section.

(D) Mercury shall be measured using 
the following methods:

(3) Method 245.1—”Manual cold 
vapor technique,” which is incorporated 
by reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51, or

(2) Method 245.2—"Automated cold 
vapor technique,” which is incorporated 
by reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. The 
availability of this incorporation by 
reference is given in paragraph (d)(3)(v) 
of this section.

(E) Nitrate and/or nitrite shall be 
measured using the following methods:

(3) Method 353.3— 
’’Spectrophotometric, cadmium 
reduction,” which is incorporated by 
reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51, or

(2) Method 353.2—’’Colorimetric, 
automated, cadmium reduction,” which 
is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. The availability of this 
incorporation by reference is given in 
paragraph (d)(3)(v) of this section.

(3) Method 300.0—’The 
Determination of Inorganic Anions in
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Water by Ion Chromatography—Method
300.0,” EPA, EMSL (EPA-600/4-84- 
017), March 1984, which is incorporated 
by reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies of this 
publication are available from the 
National Technical Information Service, 
U.S. Department of Commerce, 5825 
Port Royal Rd., Springfield, VA 22161, 
or may be examined at the Office of 
Plant and Dairy Foods and Beverages 
(HFS-305), Center for Food Safety and 
Applied Nutrition, Food and Drug 
Administration, 200 C St. SW, 
Washington, DC, or at the Office of the 
Federal Register, 800 North Capitol S t  
NW., suit 700, Washington, DC.

(4) Method 353.1—"Colorimetric, 
automated, hydrazine reduction*" 
which is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. The availability-of this 
incorporation by reference is given in 
paragraph (d)(3)(v) of this section.

(F) Selenium shall be measured using 
the following methods:

(1) Method 270.2—"Atomic 
absorption, furnace technique,” which 
is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51, or

(2) Method 270.3—"Atomic 
absorption, gaseous hydride,” which is 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51» 
The availability of this incorporation by 
reference is given in paragraph (d)(3)(v) 
of this section.
*  *  *  *  *

(vi) Analyses to determine 
compliance with the requirements of 
paragraphs (d)(3)(ii) and (d)(3)(iii) of 
this section shall be conducted in 
accordance with an applicable method 
or applicable revisions to the methods 
listed in paragraphs (d)(3(vi)(A) through 
(d)(3)(vi)(M) of this section and 
described, unless otherwise noted, in 
“Methods for the Determination of 
Organic Compounds in Drinking 
Water," Office of Research and 
Development, EMSL, EPA/600/4-88/ 
039, December 1988, which is 
incorporated by reference in accordance 
with 5 U.&C. 552(a) and 1 CFR part 51. 
Copies of this publication are available 
from the National Technical Information 
Service, U.S. Department of Commerce, 
5285 Port Royal Rd., Springfield, VA 
22161, or may be examined at the Office 
of Plant and Dairy Foods and Beverages 
(HFS-305), Center for Food Safety and 
Applied Nutrition, Food and Drug 
Administration, 200 C St. SW., 
Washington, DC, or at the Office of the 
Federal Register, 800 North Capitol St. 
NW., Suite 700, Washington, DC.

(A) Method 502.1—"Volatile 
Halogenated Organic Compounds in

Water by Purge and Trap Gas 
Chromatography," revision 2.0,1989, 
(applicable to VOC’s), which is 
incorporated by reference in accordance 
with 5 U.S.C 552(a) and 1 CFR part 51, 
or

(B) Method 502.2—“Volatile Organic 
Compounds in Water by Purge and Trap 
Capillary Column Gas Chromatography 
with Photoionization and Electrolytic 
Conductivity Detectors in Series,” 
revision 2.Q, 1989 (applicable to VOC’s), 
which is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51, or

(C) Method 503.1—“Volatile Aromatic 
and Unsaturated Organic Compounds in 
Water by Purge and Trap Gas 
Chromatography,” revision 2.0,1989 
(applicable to VOC’s), which is 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51, 
or

(D) Method 524.1—* ’Measurement of 
Purgeable Organic Compounds in Water 
by Packed Column Gas 
Chromatography/Mass Spectrometry," 
revision 3.0,1989 (applicable to VOC’s), 
which is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51, or

(E) Method 524.2—"Measurement of 
Purgeable Organic Compounds in Water 
by Capillary Column Gas 
Chromatography/Mass Spectrometry, ’’ 
revision 3.0,1989 (applicable to VOC’s), 
which is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51, or

(F) Method 504—“1,2-Dibromoethane 
(EDB) and l,2-Dibroroo-3- 
Chloropropane (DBCP) in Water by 
Microextraction and Gas 
Chromatography,” revision 2.0,1989 
(applicable to dibromochloropropane 
(DBCP) and ethylene dibromide (EDB)), 
which is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51, or

(G) Method 505—“Analysis of 
Organohalide Pesticides and 
Commercial Polychlorinated Biphenyl 
(PCB) Products in Water by 
Microextraction and Gas 
Chromatography,” revision 2.0,1989 
(applicable to alachlor, atrazine, 
chlordane, heptachlor, heptachlor 
epoxide, lindane, methoxychlor, 
toxaphene and as a screen for 
polychlorinated biphenyl’s (PCB’s)), 
which is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51, or

(H) Method 507—"Determination of 
Nitrogen- and Phosphorus-Containing 
Pesticides in Water by Gas 
Chromatography with a Nitrogen- 
Phosphorus Detector," revision 2.0,
1989 (applicable to alachlor and

atrazine), which is incorporated by 
reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51, or

(I) Method 508—“Determination of 
Chlorinated Pesticides in Water by Gas 
Chromatography with an Electron 
Capture Detector,” revision 3.0,1989 
(applicable to chlordane, heptachlor, 
heptachlor epoxide, lindane, 
methoxychlor, toxaphene, and as a 
screen for PCB’s), which is incorporated 
by reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51, or

(J) Method 508A—“Screening for 
Polychlorinated Biphenyls by 
Perchlorination and Gas 
Chromatography,” revision 1.0,1989 
(used to quantitate PCB’s as 
decachlorobiphenyl if  detected in 
Methods 505 or 508 in paragraph 
(d)(3)(vi)(G) or (d)(3)(vi)(I) of this 
section, respectively), which is 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51, 
or

(K) Method 515.1—"Determination of 
Chlorinated Acids in Water by Gas 
Chromatography with an Electron 
Capture Detector," revision 5.0, May 
1991 (applicable to 2,4-D, 2,4,5—TP 
(Silvex) and pentachlorophenol), which 
is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51, or

(L) Method 525.1—“Determination of 
Organic Compounds in Drinking Water 
by Liquid-Solid Extraction and 
Capillary Column Gas Chromatography/ 
Mass Spectrometry," revision 2.2, May 
1991 (applicable to alachlor, atrazine, 
chlordane, heptachlor, heptachlor 
epoxide, lindane, methoxychlor, and 
pentachlorophenol), which is 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51, 
or

(M) Method 531.1—"Measurement of 
iV-Methylcarbamoyloximes and N- 
Methylcarbamates in Water by Direct 
Aqueous Injection HPLC with Post 
Column Derivatization,” revision 3.0, 
1989 (applicable to carbofuran), which 
is incorporated by referent» in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. The availability of this 
incorporation by reference is given in 
paragraph (d)(3)(vi) of this section.

(vii) Analyses to determine 
compliance with the requirements of 
paragraph (d)(3) (iv) of this section shall 
be conducted in accordance with an 
applicable method and applicable 
revisions to the methods listed in 
paragraphs (d)(3)(vii)(A) and 
(d)(3)(vii)(B) of this section and 
described, unless otherwise noted, in 
"Methods of Chemical Analysis of 
Water and Wastes,” which is 
incorporated by reference in accordance
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with 5 U.S.C. 552(a) and 1 CFRpart 51. 
The availability of Ibis incorporation by 
reference is given in paragraph (d)(3)(v) 
of this section.

(A) Aluminum shall be measured 
using the following methods:

(1) Method 202.1—“Atomic 
absorption technique; direct aspiration,” 
which is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFRpart 51.

(2) Method 202.2—“Atomic 
absorption; furnace technique,” which 
is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. The availability of this 
incorporation by reference is given in 
paragraph (d)(3)(v) of this section.

(3) Method 200.7—“Determination of 
Metals and Trace Elements in Water and 
Wastes by Inductively Coupled Plasma- 
Atomic Emission Spectrometry,” 
revision 3.3, April 1991» in “Methods 
for the Determination of Metals in 
Environmental Samples,” which is 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
The availability of die incorporation by 
reference is given in paragraph 
(d)(3)(v)(A)(3) of this section. '

(4) Method 200.8—“Determination of 
Trace Elements in Waters and Wastes by 
Inductively Coupled Plasma-Mass 
Spectrometry,” revision 4.4, April 1991, 
in “Methods for the Determination of 
Metals in Environmental Samples,” 
which is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. The availability of this 
incorporation by reference is given in 
paragraph (d)(3)(v)(A)(3) of this section.

(5) Method 200.9—“Eietermination of 
Trace Elements by Stabilized 
Temperature Graphite Furnace Atomic 
Absorption, Spectrometry,” revision 1.2, 
April 1991, in “Methods for the 
Determination of Metals in 
Environmental Samples,” which is 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
The availability of this incorporation by 
reference is given in paragraph
(d)(3) (v) (A)(3) of this section.

(B) Silver shall be measured using the 
following methods:

(1) Method 272.1—“Atomic 
absorption, direct aspiration,” which is 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51, 
or

(2) Method 272.2—“Atomic . 
absorption, furnace technique,” which 
is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. The availability of this 
incorporation by reference is givdn in 
paragraph (d)(3)(v) of this section.

(3) Method 200.7—“Determination of 
Metals and Trace Elements in Water and

Wastes by Inductively Coupled Plasma- 
Atomic Emission Spectrometry,” 
revision 3.3, April 1991, U.S. EPA, 
EMSL, in “Methods for the 
Determination of Metals in 
Environmental Samples,” which is 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFRpart 51. 
The availability of this incorporation by 
reference is given in paragraph 
(d)(3)(v)(A)(3) of this section.

(4) Method 200.8—“Determination of 
Trace Elements in Waters and Wastes by 
Inductively Coupled Plasma-Mass 
Spectrometry,” revision 4.4, April 1991, 
in “Methods for the Determination of 
Metals in Environmental Samples,” 
which is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. The availability of this 
incorporation by reference is given in 
paragraph (d)(3)(v)(A)(3) of this section.

(5) Method 200.9—"Determination of 
Trace Elements by Stabilized 
Temperature Graphite Furnace Atomic 
Absorption, Spectrometry,” revision 1.2, 
April 1991, in “Methods for the 
Determination of Metals in 
Environmental Samples,” which is 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
The availability of this incorporation by 
reference is given in paragraph 
(d)(3)(v)(A)(3) of this section.
* ■ . * ' - *  * *

Dated: November 18,1994.
William K. Hubbard,
Interim Deputy Commissioner fo r  Policy.
(FR Doc. 94-29517 Filed 11-30-94; 8:45 am] 
BILLING CODE 4160-01-P

21 CFR Part 172

[Docket Nos. 92F-0053 and 92F-0333]

Food Additives Permitted for Direct 
Addition to Food for Human 
Consumption; Acesulfame Potassium

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Final rule.

SUMMARY: The Food and Dmg 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of acesulfame potassium as 
a nonnutritive sweetener in yogurt and 
yogurt-type products, in frozen and 
refrigerated desserts, and in syrups, 
sweet sauces, and toppings. This action 
is in response to petitions filed by 
Hoechst Celanese Corp. and Kraft 
General Foods.
DATES: Effective December 1 ,1994; 
written objections and requests for a 
hearing by January 3,1995.

ADDRESSES: Submit written objections to 
the Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
rm. 1-23,12420 Parklawn Dr.,
Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: 
Patricia A. Hansen, Center for Food 
Safety and Applied Nutrition (HFS- 
206), Food and Drug Administration, 
200 C St. SW„ Washington, DC 20204, 
202-254-9523.
SUPPLEMENTARY INFORMATION: In a notice 
published in the Federal Register of 
March 23,1992 (57 FR 10028), FDA 
announced that a food additive petition 
(FAP 2A4311) had been filed by 
Hoechst Celanese Corp., Rt. 202-206 
North, Somerville, NJ 08876. The 
petition proposed that § 172.800 
A cesulfam e potassium  (21 CFR172.800) 
be amended to provide for the safe use 
of acesulfame potassium as a 
nonnutritive sweetener in yogurt and 
yogurt-type products, in frozen and 
refrigerated desserts, and in .syrups and 
toppings.

In a notice published in the Federal 
Register of October 29,1992 (57 FR 
49090), FDA announced that a food 
additive petition (FAP 2A4314) had 
been filed by Kraft General Foods, 250 
North St., White Plains, NY 10625. The 
petition proposed that § 172,800 be 
amended to provide for the use of 
acesulfame potassium as a nonnutritive 
sweetener in table syrups, including 
sweet sauces and toppings.
I. Determination of Safety

Under section 409(c)(3)(A) of the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 348(c)(3)(A)), the so- 
called “general safety clause,” a food 
additive cannot be listed for a particular 
use unless a fair evaluation of the 
evidence establishes that the additive is 
safe for that use. The concept of safety 
embodied in the Food Additives 
Amendment of 1958 is explained in the 
legislative history of the provision: 
“Safety requires proof of a reasonable 
certainty that no harm will result from 
the proposed use of the additive. It does 
not—and cannot—require proof beyond 
any possible doubt that no harm will 
result under any conceivable 
circumstance” (H. Rept. 2284, 85th 
Cong., 2d sess. 4 (1958)). This concept 
of safety has been incorporated into 
FDA’s food additive regulations (21 CFR 
170.3(i)).

The food additives anticancer, or 
Delaney, clause (section 409(c)(3)(A) of 
the act) further provides that no food 
additive shall be deemed to be safe if in  
is found to induce cancer when ingested 
by man or animal. Importantly, 
however, the Delaney clause applies to ?
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the additive itself and not to 
constituents of the additive. Thus, 
where an additive has not been shown 
to cause cancer, even though it contains 
a carcinogenic impurity, the additive is 
not subject to the legal effect of the 
Delaney clause. Rather, the additive is 
properly evaluated under the general 
safety clause using risk assessment 
procedures to determine whether there 
is a reasonable certainty that no harm 
will result from the proposed use of the 
additive (Scott v. FDA, 728 F.2d 322 
(6th Cir. 1984)).
II. Evaluation of Safety of the Petitioned 
Use of the Additive

In its original review of asulfame 
potassium in 1988, FDA concluded that 
a review of animal feeding studies 
showed that there is no association 
between neoplastic disease (cancer) and 
consumption of this additive (53 FR 
28379 at 28380 and 28381, July 28, 
1988). No new information has been 
received that would change that 
conclusion. Therefore, FDA has 
evaluated the safety of the petitioned 
uses of this additive under the general 
safety clause, considering all available 
data.

In determining whether the proposed 
use of an additive is safe, FDA 
considers, among other things, whether 
an individual’s estimated daily intake of 
the additive will be less than die 
acceptable daily intake established from 
toxicological information. The agency 
has established an acceptable daily 
intake for acesulfame potassium of 15 
milligrams per kilogram (mg/kg) of body 
weight per day (or 900 mg per person 
per day (mg/p/d)). The agency described 
its analysis of the data that led to the 
establishment of the acceptable daily 
intake in its original decision on the use 
of acesulfame potassium (53 FR 28379). 
The agency has considered consumer 
exposure to acesulfame potassium 
resulting from uses listed in this 
regulation, as well as all currently 
regulated uses and other petitioned 
uses, including those that are the subject 
of regulations published elsewhere in 
this issue of the Federal Register. FDA 
has calculated the 90th percentile 
estimated daily intake from these 
combined uses to be 180 mg/p/d, which 
is well below the acceptable daily 
intake.

A Special Conditions Relevant to the 
Petitioned Uses

The uses of acesulfame potassium that 
¡are the subject of the petitions specified 
previously in this document may 
¡subject the sweetener to conditions 
[other than those considered in the 
[petition that supported the

promulgation of § 172.800, or those 
considered in the petitions that 
supported amendments to § 172.800. 
FDA has evaluated data in the subject 
petitions and other information 
regarding the stability of acesulfame 
potassium under a variety of 
temperature, moisture content, and pH 
conditions that characterize the 
proposed uses. Even under extreme 
temperature conditions simulating those 
of ultrahigh temperature pasteurization, 
no detectable amounts of decomposition 
products were found. The agency 
concludes that acesulfame potassium is 
stable under the proposed conditions of 
use.
B. Methylene Chloride

The manufacturing process referred to 
in the petitions for acesulfame 
potassium differs from that described in 
the petition that was the basis for the 
promulgation of § 172.800. ha the new 
process, methylene chloride is used as 
a solvent in the initial step in the 
process. Subsequently, the product is 
neutralized, stripped of methylene 
chloride, and recrystallized from water. 
Data were submitted by the petitioner 
showing that methylene chloride could 
not be detected in the final product at 
a limit of detection of 40 parts per 
billion (ppb).

FDA, m its evaluation of the safety of 
acesulfame potassium, reviewed both 
the safety of the additive and of the 
chemical impurities that may be present 
in the additive as a result of the 
manufacturing process. Residual 
amounts of reactants and manufacturing 
aids are commonly found as 
contaminants in chemical products, 
including food additives.

The agency has used risk assessment 
procedures to estimate the upper-bound 
limit of risk presented by methylene 
chloride, a carcinogenic chemical, that 
may be present as an impurity in the 
additive. This risk evaluation has two 
aspects: (1) Assessment of the human 
exposure to the impurity from the 
proposed use of the additive; and (2) 
extrapolation of the risk observed in the 
animal bioassays to the conditions of 
probable human exposure.

FDA has estimated the hypothetical 
worst-case exposure to methylene 
chloride from both the currently 
regulated and the petitioned uses of 
acesulfame potassium to be 3.6 
nanograms (ng)/p/d (Ref. 1). This 
estimate is based on the assumption that 
methylene chloride is present in 
acesulfame potassium at a level of 20 
ppb, one-half its detection limit (Ref. 2). 
Because it is a volatile compound that 
is removed from the additive prior to 
further purification, FDA does not

expect it to be present even at that very 
low level (Ref. 1).

Using risk assessment procedures, 
FDA used data from the National 
Toxicology Program report of a bioassay 
on methylene chloride (Ref. 3) to 
calculate the potency, or unit risk, from 
exposure to this chemical (Ref. 4). The 
results of the bioassay on methylene 
chloride demonstrated that the material 
was carcinogenic for mice under the 
conditions of the study. The test 
material induced benign and malignant 
neoplasms in both the liver and lung of 
both sexes when administered by 
inhalation.

The agency also evaluated data from 
a second study, in mice of the same 
strain as used in the inhalation study, in 
which methylene chloride was 
administered in the drinking water (Ref.
5) . In this second study, there was no 
significant increase in the incidence of 
neoplasms at any site examined. 
However, assuming that methylene 
chloride would induce neoplasia at a 
dose just above the highest level tested 
in the drinking water study, a maximum 
potency for ingested methylene chloride 
can be estimated. This estimate is 
approximately the same as the potency 
calculated from the data of the 
inhalation study, providing confidence 
that using the inhalation study for 
upper-bound risk assessment is not 
likely to underestimate any potential 
risk due to ingested methylene chloride 
(Ref. 4).

Based on a potential exposure of 3.6 
ng/p/d, FDA estimates that the upper- 
bound limit of individual lifetime risk 
from the potential exposure to 
methylene chloride resulting from the 
use of acesulfame potassium is 2.6 x 
J.Q-11, or less than 3 in lOQ billion (Ref.
6) . Because of the numerous 
conservative assumptions used in 
calculating the exposure estimate, actual 
lifetime averaged individual daily 
exposure to methylene chloride is 
expected to be substantially less than 
the estimated worst-case exposure, and 
therefore, the estimated upper-bound 
limit of risk would be substantially 
higher than any actual risk. Thus, the 
agency concludes that there is a 
reasonable certainty of no harm from the 
exposure to methylene chloride that 
might result from the proposed uses of 
acesulfame potassium.

The agency has also considered 
whether a [specification is necessary to 
control the amount of methylene 
chloride impurity in the food additive. 
While FDA would ordinarily establish a 
specification for a carcinogenic 
constituent in a direct food additive, the 
agency finds that specifications are not 
needed in this case for the following
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reasons: (1) Methylene chloride is a 
volatile material that is used early in the 
manufacturing process for the additive 
and then removed from the additive. 
Several steps occur after methylene 
chloride is removed and before the 
additive is added to food. Therefore, the 
agency would not expect this impurity 
to become a component of food at other 
than an extremely low level. (2) 
Methylene chloride has not been 
detected in any samples tested even at 
a limit of detection of 40 ppb, a level 
that is several orders of magnitude 
below levels that would present any 
public health concerns. (3) Finally, the 
upper-bound limit of lifetime risk from 
exposure to this impurity, even under 
worst-case assumptions, is very low, 
less than 3 in 100 billion. Thus, FDA 
believes that there is no reasonable 
possibility that methylene chloride will 
be present in amounts that present a 
health concern and sees no justification 
for requiring manufacturers to monitor 
compliance with a specification.

III. Conclusion of Safety
FDA has evaluated the data in the 

petitions and other relevant material 
and concludes that the use of 
acesulfame potassium in yogurt and 
yogurt-type products, frozen and 
refrigerated desserts, and in syrups, 
sweet sauces, and toppings is safe. 
Therefore, the agency concludes that 
§ 172.800 should be amended as set 
forth below.

In accordance with § 171.1(h) (21 CFR 
171.1(h)), the petitions and the 
documents that FDA considered and 
relied upon in reaching its decision to 
approve the petitions are available for 
inspection at the Center for Food Safety 
and Applied Nutrition by appointment 
with the information contact person 
listed above. As provided in 21 CFR 
171.1(h), the agency will delete from the 
documents any materials that are not 
available for public disclosure before 
making the documents available for 
inspection.

TV. Environmental Impact
The agency has carefully considered 

the potential environmental effects of 
this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment, and that an 
environmental impact statement is not 
required. The agency’s finding of no 
significant impact and the evidence 
supporting that finding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday.

V. Objections
Any person who will be adversely 

affected by this regulation may at any 
time on or before January 3,1995, file 
with the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event 
that a hearing is held. Failure to include 
such a1 description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number 
found in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday.
VI. References

The following references have been 
placed on display in the Dockets 
Management Branch (address above) 
and may be seen by interested persons 
between 9 a.m. and 4 p.m., Monday 
through Friday.

Î. Memorandum from M. DiNovi, 
Chemistry Review Branch, to P. Hansen, 
Biotechnology Policy Branch, dated August
14,1992.

2. Memorandum from M. DiNovi, 
Chemistry Review Branch, to P. Hansen, 
Biotechnology Policy Branch, dated 
November 9,1994.

3. “Technical Report on the Toxicology 
and Carcinogenesis Studies of 
Dichloromethane (Methylene Chloride) in 
F344/N Rats and B6C3F1 Mice,’? NTP Draft 
Report, NTP-TR-306, National Institute of 
Health Publication No. 1-85-2562,1985.

4. Memorandum from the Quantitative 
Risk Assessment Committee, dated 
November 15,1985.

5. National Coffee Association, “24-Month 
Oncogenicity Study of Methylene Chloride in 
Mice—Final Report; Vol. 1,” Hazelton 
Laboratories America, Inc., Vienna, VA, 
November 30,1983.

6. Memorandum from P. Hansen, 
Biotechnology Policy Branch, to S. Henry, 
Quantitative Risk Assessment Committee, 
dated June 24,1993.

List of Subjects in 21 CFR Part 172
Food additives, Repotting and 

recordkeeping requirements.
Therefore, under the Federal Food, 

Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 172 is 
amended as follows:

PART 172—FOOD ADDITIVES 
PERMITTED FOR DIRECT ADDITION 
TO FOOD FOR HUMAN 
CONSUMPTION

1. The authority citation for 21 CFR 
part 172 continues to read as follows:

Authority: Secs. 201, 401, 402,409, 701, 
721 of the Federal Food, Drug, and Cosmetic! 
Act (21 U.S.C. 321, 341, 342, 348, 371, 379e). •

2. Section 172.800 is amended by 
adding new paragraphs (c)(9) through 
(c)(ll) to read as follows:

§172.800 Acesulfame potassium.
★  * * * *

(c) * * *
(9) Yogurt and yogurt-type products.
(10) Frozen and refrigerated desserts.
(11) Sweet sauces, toppings, and 

syrups.
* * * * *

Dated: November 18,1994.
W illiam  K. Hubbard,
In terim Deputy Commissioner fo r  Policy.
[FR Doc. 94-29519 Filed ll-3 0 -9 4 ;8 :4 5  anil] 
BILUNG CODE 4160-01-F

21 CFR Part 172 
[Docket No. 92F-0030]

Food Additives Permitted for Direct 
Addition to Food for Human 
Consumption; Acesulfame Potassium

AGENCY: Food arid Drug Administration, 
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of acesulfame potassium a s . 
a nonnutritive sweetener available to 
the consumer in bulk-packaged form. 
This action is in response to a petition ; 
filed by Hoechst Celanese Corp.
DATES: Effective December 1,1994; 
written objections and requests for a 
hearing by January 3,1995.
ADDRESSES: Submit written objections to 
the Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
rm. 1-23,12420 Parklawn Dr., 
Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: 
Patricia A. Hansen, Center for Food
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Safety and Applied Nutrition (HFS- 
206), Food and Drug Administration,
200 C St. SW., Washington, DC 20204, 
202-254-9523.
SUPPLEMENTARY INFORMATION: In a notice 
published iii the Federal Register of 
February 21,1992 (57 FR 6227), FDA 
announced that a food additive petition 
(FAP 2A4309) had been filed by 
Hoechst Celanese Corp., Rt. 202-206 
North, Somerville, NJ 08876, proposing 
that § 172.800 Acesulfame potassium  
(21 CFR 172.800) be amended to 
provide for the safe use of acesulfame 
potassium as a nonnutritive sweetener 
available to the consumer in bulk- 
packaged form.
I. Determination of Safety

Under Section 409(c)(3)(A) of the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 348(c)(3)(A)), the so- 
called “general safety clause,” a food 
additive cannot be listed for a particular 
use unless a fair evaluation of the 
evidence establishes that the additive is 
safe for that use. The concept of safety 
embodied in the Food Additives 
Amendment of 1958 is explained in the , 
legislative history of the provision: 
“Safety requires proof of a reasonable 
certainty that no harm will result from 
the proposed use of the additive. It does 
not—and cannot—require proof beyond 
any possible doubt that no harm will 
result under any conceivable 
circumstance.” (H. Rept. 2284, 85th 
Cong., 2d sess. 4 (1958)). This concept 
of safety has been incorporated into 
FDA’s food additive regulations (21 CFR 
170.3(i)).

The food additives anticancer, or 
Delaney, clause (section 409(c)(3)(A) of 
the act) further provides that no food 
additive shall be deemed to be safe if it 
is found to induce'cancer when ingested 
by man or ’animal. Importantly, 
however, the Delaney clause applies to 
the additive itself and not to 
constituents of the additive. Thus, 
where an additive has not been shown 
to cause cancer, even though it contains 
a carcino^Shic impurity, the additive is 
not subject to the legal effect of the 
Delaney clause. Rather, the additive is 
properly evaluated under the general 
safety clause using risk assessment 
procedures to determine whether there 
is a reasonable certainty that no harm 
will result from the proposed use of the 
additive IScottv. FDA, 728 F.2d 322 
(6th Cir. 1984)).

Evaluation of Safety of the Petitioned 
Use of the Additive

hi its original review of acesulfame 
potassium in 1988, FDA concluded that 
a review of animal feeding studies 
showed that there is no association

between neoplastic disease (cancer) and 
consumption of this additive (53 FR 
28379 at 28380 and 28381, July 28,
1988). No new information has been 
received that would change that 
conclusion. Therefore, FDA has 
evaluated the safety of the petitioned 
use of acesulfame potassium under the 
general safety clause, considering all 
available data.

In determining whether the proposed 
use of an additive is safe, FDA 
considers, among other things, whether 
an individual’s estimated daily intake of 
the additive will be less than die 
acceptable daily intake established from 
toxicological information. The agency 
has established an acceptable daily 
intake for acesulfame potassium of 15 
milligrams (mg) per kilogram of body 
weight per day (or 900 mg per person 
per day). The agency described its 
analysis of the data that led to the 
establishment of the acceptable daily 
intake in its original decision on the use 
of acesulfame potassium (53 FR 28379). 
The agency has considered consumer 
exposure to acesulfame potassium 
resulting from uses listed in this 
regulation, as well as all currently 
regulated uses and other petitioned 
uses, including those that are the subject 
of regulations published elsewhere in 
this issue of the Federal Register. FDA 
has calculated the 90th percentile 
estimated daily intake from these 
combined uses to be 180 mg per person 
per day, which is well below the 
acceptable daily intake.

A. Special Considerations Relevant to 
Use as a Sugar Substitute Available to 
the Consumer in Bulk-Packaged Form

The petitioner requested the use of 
acesulfame potassium as a sugar 
substitute available to the consumer in 
various forms, including granulated, 
powdered, and liquid forms. The 
availability of acesulfame potassium in 
bulk-packaged form will allow it to be 
conveniently used as a sugar substitute 
in a wide variety of home-prepared 
foods and beverages. FDA has evaluated 
data in the petition and other 
information regarding the stability of 
acesulfame potassium under a variety of 
conditions (pH, moisture content, and 
temperature) that reflect both the 
requested forms of the bulk-packaged 
additive and the wide range of foods 
that are prepared in the home and in 
which the additive, if available in bulk- 
packaged form, may be used. The 
agency concludesthat acesulfame 
potassium is stable under the proposed 
conditions of use.

B. Methylene Chloride

The manufacturing process referred to 
in the petition for acesulfame potassium 
differs from that described in the 
petition that was the basis for the 
promulgation of § 172.800. In the new 
process, methylene chloride is used as 
a solvent in the initial step in the 
process. Subsequently, the product is 
neutralized, stripped of methylene 
chloride, and recrystallized from water. 
Data were submitted by the petitioner 
showing that methylene chloride could 
not be detected in the final product at 
a limit of detection of 40 parts per 
billion (ppb).

FDA, in its evaluation of the safety of 
the petitioned uses of acesulfame 
potassium, reviewed both the safety of 
the additive and of the chemical 
impurities that may be present in the 
additive as a result of the manufacturing 
process. Residual amounts of reactants 
and manufacturing aids are commonly 
found as contaminants in chemical 
products, including food additives.

The agency has used risk assessment 
procedures to estimate the upper-bound 
limit of risk presented by methylene 
chloride, a carcinogenic chemical, that 
may be present as an impurity in the 
additive. This risk evaluation has two 
aspects: (1) Assessment of the human 
exposure to the impurity from the 
proposed use of the additive; and (2) 
extrapolation of the risk observed in the 
animal bioassays to the conditions of 
probable human exposure.

FDA has estimated the hypothetical 
worst-case exposure to methylene 
chloride from both the currently 
regulated and the petitioned uses of 
acesulfame potassium to be 3.6 
nanograms per person per day (ng/p/ 
day) (Ref. 1). This estimate is based on 
the assumption that methylene chloride 
is present in acesulfame potassium at a 
level of 20 ppb, one-half its detection 
limit (Ref. 2). Because it is a volatile 
compound that is removed from the 
additive prior to further purification, 
FDA does not expect it to be present 
even at that very low level (Ref. 1).

Using risk assessment procedures, 
FDA used data from the National 
Toxicology Program (NTP) report (Ref.
3) of a bioassay on methylene chloride 
to calculate the potency, or unit risk, 
from exposure to this chemical (Ref. 4). 
The results of the bioassay on 
methylene chloride demonstrated that 
the material was carcinogenic for mice 
under the conditions of the study. The 
test material induced benign and 
malignant neoplasms in both the liver 
and lung of both sexes when 
administered by the inhalation route.
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The agency also evaluated data from 
a second study, in mice of the same 
strain as used in the inhalation study, in 
which methylene chloride was 
administered in the drinking water (Ref. 
5). In this second study, there was no 
significant increase in the incidence of 
neoplasms at any site examined. 
However, assuming that methylene 
chloride would induce neoplasia at a 
dose just above the highest level tested 
in the drinking water study, a maximum 
potency for ingested methylene chloride 
can be estimated. This estimate is 
approximately the same as the potency 
calculated from the data of the 
inhalation study, providing confidence 
that using the inhalation study for 
upper-bound risk assessment is not 
likely to underestimate any potential 
risk due to ingested methylene chloride 
(Ref. 4).

Based on a potential exposure of 3.6 
ng/p/day, FDA estimates that the upper- 
bound limit of individual lifetime risk 
from the potential exposure to 
methylene chloride resulting from the 
use of acesulfame potassium is 
2.6xlO n , or less than 3 in 100 billion 
(Ref. 6). Because of the numerous 
conservative assumptions used in 
calculating the exposure estimate, actual 
lifetime averaged individual daily 
exposure to methylene chloride is 
expected to be substantially less than 
the estimated worst-case exposure, and 
therefore, the estimated upper-bound 
limit of risk would be substantially 
greater than any actual risk. Thus, the 
agency concludes that there is a 
reasonable certainty of no harm from the 
exposure to methylene chloride that 
might result from the proposed use of 
acesulfame potassium.

The agency has also considered 
whether a specification is necessary to 
control the amount of methylene 
chloride impurity in the food additive. 
While FDA would ordinarily establish a 
specification for a carcinogenic 
constituent in a direct food additive, the 
agency finds that specifications are not 
needed in this case for the following 
reasons: f l) Methylene chloride is a 
volatile material that is used early in the 
manufacturing process for the additive 
and then removed from the additive. 
Several steps occur after methylene 
chloride is removed and before the 
additive is added to food. Therefore, the 
agency would not expect this impurity 
to become a component of food at other 
than an extremely low level. (2) 
Methylene chloride has not been 
detected in any samples tested even at 
a limit of detection of 40 ppb, a level 
that is several orders of magnitude 
below levels that would present any 
public health concerns. (3) Finally, the

upper-bound limit of lifetime risk from 
exposure to this impurity, even under 
worst-case assumptions, is very low, 
less than 3 in 100 billion. Thus, FDA 
believes that there is no reasonable 
possibility that methylene chloride will 
be present in amounts that present a 
health concern and sees no justification 
for requiring manufacturers to monitor 
compliance with a specification.
III. Conclusion of Safety

FDA has evaluated the data in the 
petition and other relevant material and 
concludes that the proposed use of 
acesulfame potassium as a nonnutritive 
sweetener (sugar substitute) available to 
the consumer in bulk-packaged form is 
safe. Therefore, the agency concludes 
that § 172.800 should be amended as set 
forth below.

The current regulation authorizes two 
forms of acesulfame potassium to be 
offered directly to the consumer: (1)
Dry, free-flowing sugar substitutes in 
individual serving packages 
(§ 172.800(c)(1)); and (2) sugar substitute 
tablets (§ 172.800(c)(2)). This final rule, 
which permits additional forms of 
acesulfame potassium for such use, 
removes the need for specifying each 
individual form in which the 
nonnutritive sweetener (sugar 
substitute) might be offered to the 
consumer. Therefore, FDA is revising 
the regulations prescribing the listed 
forms of acesulfame potassium directly 
available to the consumer for use as a 
sugar substitute, both to add the 
additional form that is the subject of this 
rulemaking and to simplify the 
regulation by grouping all such 
permitted forms into a single paragraph.

In accordance with § 171.1 (n) (21 CFR 
171.1(h)), the petition and the 
documents that FDA considered and 
relied upon in reaching its decision to 
approve the petition are available for 
inspection at the Center for Food Safety 
and Applied Nutrition by appointment 
with the information contact person 
listed above. As provided in 21 CFR 
171.1(h), the agency will delete from the 
documents any materials that are not 
available for public disclosure before 
making the documents available for 
inspection.
IV. Environmental Impact

The agency has carefully considered 
the potential environmental effects of 
this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment, and that an 
environmental impact statement is not 
required. The agency’s finding of no 
significant impact and the evidence 
supporting that finding, contained in an 
environmental assessment, may be seen

in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday.
V. Objections

Any person who will be adversely 
affected by this regulation may at any 
time on or before January 3,1995, file 
with the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event 
that a hearing is held. Failure to include 
such a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number 
found in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday.
VI. References

The following references have been 
placed on display in the Dockets 
Management Branch (address above) 
and may be seen by interested persons 
between 9 a.m. and 4 p.m., Monday 
through Friday.

1. Memorandum from M. DiNovi, 
Chemistry Review Branch, to P. Hansen, 
Biotechnology Policy Branch, dated August
14,1992.

2. Memorandum from M. Dinovf, 
Chemistry Branch, to P. Hansen, 
Biotechnology Policy Branch, dated 
November 9,1994.

3. “Technical Report on the Toxicology 
and Carcinogenesis Studies of 
Dichloromethane (Methylene Chloride) in 
F344/N Rats and B6C3F1 Mice,” NTP Draft 
Report, NTP-TR-306, National Institute of 
Health Publication No. 1-85-2562,1985.

4. Memorandum from the Quantitative 
Risk Assessment Committee, dated 
November 15,1985.

5. National Coffee Association, “24-Month 
Oncogenicity Study of Methylene Chloride in 
Mice—Final Report; vol. 1,” Hazelton 
Laboratories America, Inc,, Vienna, VA, 
November 30,1983.
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6. Memorandum from P. Hansen, 
Biotechnology Policy Branch, to S. Henry, 
Quantitative Risk Assessment Committee, 
dated June 24,1993.

List of Subjects in 21 CFR Part 172
Food additives, Reporting and 

recordkeeping requirements.
Therefore, under the Federal Food, 

Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 172 is 
amended as follows:

PART 172—FOOD ADDITIVES 
PERMITTED FOR DIRECT ADDITION 
TO FOOD FOR HUMAN 
CONSUMPTION

1. The authority citation for 21 CFR 
part 172 continues to read as follows:

Authority: Secs. 201, 401, 402,409, 701,
721 of the Federal. Food, Drug, and Cosmetic 
Act (21 U.S.C. 321, 341, 342, 348, 371, 379e).

2. Section 172.800 is amended by 
revising paragraph (c)(1) and by 
removing and reserving paragraph (c)(2) 
to read as follows:

§ 172.800 Acesulfame potassium.
* * * * * *

(c) * * *
(1) Sugar substitute, including

granulated, powdered, liquid, and tablet 
form. * i

(2) [Reserved]
* * * * *

Dated: November 22,1994.
William K. Hubbard,
Interim Deputy Commissioner for Policy.
[FR Doc. 94-29518 Filed 11-30-94; 8:45 am] 
BILLING CODE 4160-01-F

21 CFR Part 172 
[Docket No. 90F-0443]

Food Additives Permitted for Direct 
Addition to Food for Human 
Consumption; Acesulfame Potassium
AGENCY: Food and Drug A dm in istration, 
HHS.
ACTION: F in a l ru le.

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of acesulfame potassium as 
a nonnutritive sweetener in baked goods 
and baking mixes, including icings, 
hustings, toppings, and fillings. This 
action is in response to a petition filed 
by Hoechst Celanese Corp.
DATES: Effective December 1 ,1 994 ; 
w ritten objections and requests for a 
hearing by January 3 ,1 9 9 5 .
ADDRESSES: Submit written objections to 
the Dockets Management Branch (HFA-

305), Food and Drug Administration, 
rm. 1-23,12420 Parklawn Dr., 
Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: 
Patricia A. Hansen, Center for Food 
Safety and Applied Nutrition (HFS- 
206), Food and Drug Administration, 
200 C St. SW., Washington, DC 20204, 
202-254-9523.
SUPPLEMENTARY INFORMATION: In a notice 
published in the Federal Register of 
October 30,1990 (55 FR 45657), FDA 
announced that a food additive petition 
(FAP 0A4225) had been filed by 
Hoechst Celanese Corp., Rt. 202-206 
North, Somerville, NJ 08876, proposing 
that § 172.800 A cesulfam e potassium  
(21 CFR 172.800) be amended to 
provide for the safe use of acesulfame 
potassium in baked goods and baking 
mixes. In a second notice published in 
the Federal Register of November 19, 
1993 (58 FR 61093), FDA announced 
that it was amending the filing notice 
for the petition to reflect that the 
petitioner had also proposed that 
§ 172.800 be amended to provide for the 
safe use of acesulfame potassium in 
icings, frostings, toppings, and fillings 
for baked goods.
I. Determination of Safety

Under section 409(c)(3)(A) of the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 348(c)(3)(A)), the so- 
called “general safety clause,” a food 
additive cannot be listed for a particular 
use unless a fair evaluation of the 
evidence establishes that the additive is 
safe for that use. The concept of safety 
embodied in the Food Additives 
Amendment of 1958 is explained in the 
legislative history of the provision: 
“Safety requires proof of a reasonable 
certainty that no harm will result from 
the proposed use of the additive. It does 
not-and cannot-require proof beyond 
any possible doubt that no harm will 
result under any conceivable 
circumstance.” (H. Rept. 2284, 85th 
Cong., 2d sess. 4 (1958)). This concept 
of safety has been incorporated into 
FDA’s food additive regulations (21 CFR 
170.3(i)).

The food additives anticancer, or 
Delaney, clause (section 409(c)(3)(A) of 
the act) further provides that no food 
additive shall be deemed to be safe if it 
is found to induce cancer when ingested 
by man or animal. Importantly, 
however, the Delaney clause applies to 
the additive itself and not to 
constituents of the additive. Thus, 
where an additive has not been shown 
to cause cancer, even though it contains 
a carcinogenic impurity, the additive is 
not subject to the legal effect of the 
Delaney clause. Rather, the additive is

properly evaluated under the general 
safety clause using risk assessment 
procedures to determine whether there 
is a reasonable certainty that no harm 
will result from the proposed use of the 
additive. {Scott v. FDA, 728 F.2d 322 
(6th Cir. 1984).)
II. Evaluation of Safety of the Petitioned 
Use of the Additive

In its original review of acesulfame 
potassium in 1988, FDA concluded that 
a review of animal feeding studies 
showed that there is no association 
between neoplastic disease (cancer) and 
consumption of this additive (53 FR 
28379 at 28380 and 28381, July 28, 
1988). No new information has been 
received that would change that 
conclusion. Therefore, FDA has 
evaluated the safety of the petitioned 
uses of acesulfame potassium under the 
general safety clause, considering all 
available data.

In determining whether the proposed 
use of an additive is safe, FDA 
considers, among other things, whether 
an individual’s estimated daily intake of 
the additive will be less than the 
acceptable daily intake established from 
toxicological information. The agency 
has established an acceptable daily 
intake for acesulfame potassium of 15 
milligrams (mg) per kilogram of body 
weight per day (or 900 mg per person 
per day). The agency described its 
analysis of the data that led to the 
establishment of the acceptable daily 
intake in its original decision on the use 
of acesulfame potassium (53 FR 28379). 
The agency has considered consumer 
exposure to acesulfame potassium 
resulting from uses listed in this 
regulation, as well as all currently 
regulated uses and other petitioned 
uses, including those that are the subject 
of regulations published elsewhere in 
this issue of the Federal Register. FDA 
has calculated the 90th percentile 
estimated daily intake from these 
combined uses to be 180 mg per person 
per day, which is well below the 
acceptable daily intake.
A. Special Conditions Relevant to Use in 
B aked Goods

The sweetener has been previously 
shown to be stable at normal 
temperatures and moderate pH. The use 
of acesulfame potassium in baked goods 
will subject the additive to elevated 
temperatures and other conditions 
different from those that were 
considered when § 172.800 was 
originally promulgated. FDA has 
evaluated data in the petition regarding 
the stability of acesulfame potassium 
under conditions of elevated 
temperature in foods of different
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moisture content and pH value. Even 
under conditions of exaggerated baking 
time and temperature, no detectable 
amounts of decomposition products 
were found. Thus, the agency concludes 
that acesulfame potassium is stable 
under the proposed conditions of use.
B. M ethylene Chloride

The manufacturing process referred to 
in the petition for acesulfame potassium 
differs from that described in the 
petition that was the basis for the 
promulgation of § 172.800. In the new 
process, methylene chloride is used as 
a solvent in the initial step in the 
process. Subsequently, the product is 
neutralized, stripped of methylene 
chloride, and recrystallized from water. 
Data were submitted by the petitioner 
showing that methylene chloride could 
not be detected in the final product at 
a limit of detection of 40 parts per 
billion (ppb).

FDA, m its evaluation of the safety of 
the petitioned uses of acesulfame 
potassium, reviewed both the safety of 
the additive and of the chemical 
impurities that may be present in the 
additive as a result of the manufacturing 
process. Residual amounts of reactants 
and manufacturing aids are commonly 
found as contaminants in chemical 
products, including food additives.

The agency has used risk assessment 
procedures to estimate the upper-bound 
limit of risk presented by methylene 
chloride, a carcinogenic chemical, that 
may be present as an impurity in the 
additive. This risk evaluation has two 
aspects: (1) Assessment of the human 
exposure to the impurity from the 
proposed use of the additive: and (2) 
extrapolation of the risk observed in the 
animal bioassays to the conditions of 
probable human exposure.

FDA has estimated the hypothetical 
worst-case exposure to methylene 
chloride from both the currently 
regulated and the petitioned uses of 
acesulfame potassium to be 3.6 
nanograms (ng) per person per day (Ref. 
1). This estimate is based on the 
assumption that methylene chloride is 
present in acesulfame potassium at a 
level of 20 ppb, one-half its detection 
limit (Ref. 2). Because it is a volatile 
compound that is removed from the 
additive prior to further purification, 
FDA does not expect it to be present 
even at that very low level (Ref. 1).

Using risk assessment procedures, 
FDA used data from the National 
Toxicology Program report (Ref. 3) of a 
bioassay on methylene chloride to 
calculate the potency, or unit ride, from 
exposure to this chemical (Ref. 4). The 
results of the bioassay on methylene 
chloride demonstrated that the material

was carcinogenic for mice under the 
conditions of the study. The test 
material induced benign and malignant 
neoplasms in both the liver and lung of 
both sexes when administered by the 
inhalation route.

The agency also evaluated data from 
a second study, in mice of the same 
strain as used in the inhalation study, in 
which methylene chloride was 
administered in the drinking water (Ref.
5) . In this second study, there was no 
significant increase in the incidence of 
neoplasms at any site examined. 
However, assuming that methylene 
chloride would induce neoplasia at a 
dose just above the highest level tested 
in the drinking water study, a maximum 
potency for ingested methylene chloride 
can be estimated. This estimate is 
approximately the same as the potency 
calculated from the data of the 
inhalation study, providing confidence 
that using the inhalation study for 
upper-bound risk assessment is not 
likely to underestimate any potential 
risk due to ingested methylene chloride 
(Ref. 4).

Based on a potential exposure of 3.6 
ng per person per day, FDA estimates 
that the upper-bound limit of individual 
lifetime risk from the potential exposure 
to methylene chloride resulting from the 
use of acesulfame potassium is 2.6 x 
10 u , or less than 3 in 100 billion (Ref.
6) . Because of the numerous 
conservative assumptions used in 
calculating the exposure estimate, actual 
lifetime averaged individual daily 
exposure to methylene chloride is 
expected to be substantially less than 
the estimated worst-case exposure, and 
therefore, the calculated estimate of the 
upper-bound limit of risk would be 
substantially higher than any actual 
risk. Thus, the agency concludes that 
there is a reasonable certainty of no 
harm from the exposure to methylene 
chloride that might result from the 
proposed use of acesulfame potassium.

Tne agency has also considered 
whether a specification is necessary to 
control the amount of methylene 
chloride impurity in the food additive. 
While FDA would ordinarily establish a 
specification for a carcinogenic 
constituent in a direct food additive, the 
agency finds that specifications are not 
needed in this case for the following 
reasons: (1) Methylene chloride is a 
volatile material that is used early in the 
manufacturing process for the additive 
and then removed from the additive. 
Several steps occur after methylene 
chloride is removed and before the 
additive is added to food. Therefore, the 
agency would not expect this impurity 
to become a component of food at other 
than an extremely low level. (2)

Methylene chloride has not been 
detected in any samples tested even at 
a limit of detection of 40 ppb, a level 
that is several orders of magnitude 
below levels that would present any 
public health concerns. (3) Finally, the 
upper-bound limit of lifetime risk from , 
exposure to this impurity, even under 
worst-case assumptions, is very low, •] I j 
less than 3 in 100 billion. Thus, FDA j . 
believes that there is no reasonable 
possibility that methylene chloride will | 
be present in amounts that present a 
health concern and sees no justification 
for requiring manufacturers to monitor 
compliance with a specification.
III. Conclusion of Safety j <

FDA has evaluated the data in the 
petition and other relevant material and 
concludes that the proposed uses of ^
acesulfame potassium in baked goods, ( 
baking mixes, and frostings, icings, h
toppings, and fillings for baked goods 
are safe. Therefore, the agency 
concludes that § 172.800 should be 11 
amended as set forth below. I  .

In accordance with § 171.1(h) (21 CFR I 
171.1(h)), the petition and the 
documents that FDA considered and I  j 
relied upon in reaching its decision to B  j 
approve the petition are available for I  a 
inspection at the Center for Food Safety B  \ 
and Applied Nutrition by appointment B t 
with the information contact person - 
listed above. As provided in 21 CFR B  ( 
171.1(h), the agency will delete from the B  j 
documents any materials that are not B  \ 
available for public disclosure before 
making the documents available for B e
inspection. B e

IV. Environmental Impact
The agency has carefully considered B  a 

the potential environmental effects of B e 
this action. FDA has concluded that the B p  
action will not have a significant impact B p  
on the human environment, and that an Bp 
environmental impact statement is not 
required. The agency’s finding of no B r
significant impact and the evidence B n
supporting that finding, contained in an I 
environmental assessment, may be seen B e  
in the Dockets Management Branch B n
(address above) between 9 a.m. and 4 B L
p.m., Monday through Friday. B n

V. Objections B P
Any person who will be adversely Be]

affected by this regulation may at any Bd 
time on or before January 3 ,1995, file B T
with the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be B n
separately numbered, and each 
numbered objection shall specify with B 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each B °

■ u
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numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in die event 
that a hearing is held. Failure to include 
such a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number 
found in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday.

VI. References

The following references have been 
placed on display in the Dockets 
Management Branch (address above)

I and may be seen by interested persons 
[ between 9 a.m. and 4 p.m., Monday 
through Friday.

1. Memorandum from M. DiNovi,
Chemistry Review Branch, to P. Hansen,

I Biotechnology pfficy Branch, dated August
14,1992.

2. Memorandum from M. DiNovi,
I Chemistry Review Branch, to P. Hansen,
I Biotechnology Policy Branch, dated * 
[November 9,1994..

i 3. “Technical Report on the Toxicology 
land Carcinogenesis Studies of 
I Dichloromethane (Methylene Chloride) in 
IF344/N Rats and B6C3F1 Mice,” NTP Draft 
[Report, NTP-TR-306, National Institute of 
[Health Publication No. 1-85-2562,1985.
[ 4. Memorandum from the Quantitative 
[Risk Assessment Committee, dated 
[November 15,1985.
I 5. National Coffee Association, “24-Month 
[Oncogenicity Study of Methylene Chloride in 
[Mice—Final Report; vol. 1,” Hazelton 
[Laboratories America, Inc., Vienna, VA, 
[November 30,1983.
I 6. Memorandum from P. Hansen, 
[Biotechnology Policy Branch, to S. Henry, 
[Quantitative Risk Assessment Committee, 
[dated June 24,1993.

[List of Subjects in 21 CFR Part 172

Food additives, Reporting and 
[recordkeeping requirements.
| Therefore, under the Federal Food, 
[Drug, and Cosmetic Act and under 
[authority delegated to the Commissioner 
[of Food and Drugs, 21 CFR part 172 is 
[amended as follows:

PART 172—FOOD ADDITIVES 
PERMITTED FOR DIRECT ADDITION 
TO FOOD FOR HUMAN 
CONSUMPTION

1. The authority citation for 21 CFR 
part 172 continues to read as follows:

Authority: Secs. 201, 401,402,409, 701, 
721 of the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 321, 341, 342, 348, 371, 379e).

2. Section 172.800 is amended by 
adding new paragraph (c)(8) to read as 
follows:

§ 172.800 Acesulfame potassium.
*  *  *  i t  i t

(c) * * * »
(8) Baked goods and baking mixes, 

including frostings, icings, toppings, 
and fillings for baked goods.
i t  i t  i t  i t  i t

Dated: November 18,1994.
William K. Hubbard,
Interim Deputy Commissioner for Policy.
(FR Doc. 94-29520 Filed 11-30-94; 8:45 am] 
BILLING CODE 4 1 6 0 -0 1 -f

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Pari 52
[CA 71-5-6721; FRL-5106-1]

Approval and Promulgation of 
Implementation Plans; California State 
Implementation Plan Revision; San 
Joaquin Valley Unified Air Pollution 
Control District; Kern County Air 
Pollution Control District

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing the approval 
of revisions to the California State 
Implementation Plan (SIP) proposed in 
the Federal Register on September 16, 
1994. The revisions concern rules from 
the San Joaquin Valley Unified Air 
Pollution Control District (SJVUAPCD) 
and the Kern County Air Pollution 
Control District (KCAPCD). This 
approval action will incorporate these 
rules into the federally approved SEP. 
The intended effect of approving these 
rules is to regulate emissions of volatile 
organic compounds (VOCs) in 
accordance with the requirements of the 
Clean Air Act, as amended in 1990 
(CAA or the Act). Also, on May 13,
1993, EPA finalized a limited approval 
and a limited disapproval of an earlier 
revision of KCAPCD Rule 410.4. 
Therefore, EPA’s approval action on the 
current revision of KCAPCD Rule 410.4 
serves as final determination that the

deficiencies have been corrected and 
that on the effective date of this action, 
any sanction or Federal Implementation 
Plan (FIP) clock is stopped. The revised 
rules control VOC emissions from 
surface coating of metal parts and 
products. Thus, EPA is finalizing the 
approval of these revisions into the 
California SIP under provisions of the 
CAA regarding EPA action on SIP 
submittals, SIPs for national primary 
and secondary ambient air quality 
standards and plan requirements for 
nonattainment areas.
EFFECTIVE DATE: This final rule is 
effective on January 3,1995.
ADDRESSES: Copies of the rule revisions 
and EPA’s evaluation report for each 
rule are available for public inspection 
at EPA’s Region IX office during normal 
business hours. Copies of the submitted 
rule revisions are available for 
inspection at the following locations:
Rulemaking Section (A-5-3), Air and Toxics 

Division, U.S. Environmental Protection 
Agency, Region IX, 75 Hawthorne Street, 
San Francisco, CA 94105.

Environmental Protection Agency, Air 
Docket 6102, 401 “M” Street, SW., 
Washington, DC 20460.

California Air Resources Board, Stationary 
Source Division, Rule Evaluation 
Section, 2020 L Street, Sacramento, CA 
95814.

San Joaquin Valley Unified Air Pollution 
Control District, 1999 Tuolumne Street, 
suite 200, Fresno, CA 93721.

Kern County Air Pollution Control District, 
2700 M Street, suite 290, Bakersfield, CA 
93301.

FOR FURTHER INFORMATION CONTACT: 
Helen Liu, Rulemaking Section (A-5-3), 
Air and Toxics Division, U.S. 
Environmental Protection Agency, 
Region IX, 75 Hawthorne Street, San 
Francisco, CA 94105, Telephone: (415) 
744-1199.
SUPPLEMENTARY INFORMATION: 
Background

On September 16,1994 in 59 FR 
47578, EPA proposed to approve the 
following rules into the California SEP: 
SJVUAPCD’s Rule 4603, Surface Coating 
of Metal Parts and Products, and 
KCAPCD’s Rule 410.4, Surface Coating 
of Metal Parts and Products. Rule 4603 
was adopted by SJVUAPCD on May 20, 
1993. Rule 410.4 was adopted by 
KCAPCD on July 12,1993. Both rules 
were submitted by the California Air 
Resources Board to EPA on November 
18,1993. These rules were submitted in 
response to EPA’s 1988 SIP-Call and the 
CAA section 182(a)(2)(A) requirement 
that nonattainment areas fix their 
reasonably available control technology 
(RACT) rules for ozone in accordance 
with EPA guidance that interpreted the
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requirements of the pre-amendment Act. 
A detailed discussion of the background 
for each of the above rules and 
nonattainment areas is provided in the 
notice of proposed rulemaking (NPRM) 
cited above.

EPA has evaluated all of the above 
rules for consistency with the 
requirements of the CAA and EPA 
regulations and EPA interpretation of 
these requirements as expressed in the 
various EPA policy guidance documents 
referenced in the NPRM cited above. 
EPA has found that the rules meet the 
applicable EPA requirements. A 
detailed discussion of the rule 
provisions and evaluations has been 
provided in 59 FR 47578 and in the 
technical support document (TSDs) 
available at EPA’s Region IX office 
(TSD’s dated April 5,1994 for Rule 
4603, and February 11,1994 for Rule 
410.4).
Response to Public Comments

A 30-day public comment period,was 
provided in 59 FR 47578. EPA received 
no comments.
EPA Action

EPA is finalizing this action to 
approve the above rules for inclusion 
into the California SIP. EPA is 
approving the submittal under section 
110(k)(3) as meeting the requirements of 
section 110(a) and Part D of the CAA. 
This approval action will incorporate 
these rules into the federally approved 
SIP. In addition, this action serves as a 
final determination that the deficiencies 
in Rule 410.4, previously identified in 
58 FR 28357 (May 13,1993), have been 
corrected. The intended effect of 
approving these rules is to regulate 
emissions of VOCs in accordance with 
the requirements of the CAA.

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any state 
implementation plan. Each request for 
revision to the state implementation 
plan shall be considered separately in 
light of specific technical, economic, 
and environmental factors and in 
relation to relevant statutory and 
regulatory requirements.
Regulatory Process

The Office of Management and Budget 
(OMB) has tem pted this action from 
review under Executive Order 12866.
List of Subjects in 40 CFR Part 52

Environmental protection, Air 
pollution control, Hydrocarbons, 
Incorporation by reference, 
Intergovernmental relations, Ozone, 
Reporting and recordkeeping

requirements, Volatile organic 
compounds.

Note: Incorporation by reference of the 
State Implementation Plan for the State of 
California was approved by the Director of 
the Federal Register on July 1,1982.

Dated: November 4,1994.
Felicia Marcus,
Regional Administrator.

Part 52, chapter I, title 40 of the Code 
of Federal Regulations is amended as 
follows:

PART 52—[AMENDED]

1. The authority citation for part 52 
continues to read as follows*

Authority: 42 U.S.C. 7401-7671q.

Subpart F—California

2. Section 52.220 is amended by 
adding paragraphs (c)(194)(i) (B) and (C) 
to read as follows:

§ 52.220 identification of plan.
* * * * *

(c) * * * '
(194) * * *
(i) * * *
(B) Kem County Air Pollution Control 

District.
(1) Rule 410.4, adopted on July 12, 

1993.
(C) San Joaquin Valley Unified Air 

Pollution Control District.
(1) Rule 4603, adopted on May 20, 

1993-
*  i t  i t  i t  i t  »

[FR Doc. 94-29578 Filed 11-30-94; 8:45 am] 
BILLING CODE 6560-60-P

40 CFR Part 52
[ID8-1-6600a; FRL-5107-6]

Approval and Promulgation of State 
Implementation Plans: Idaho

AGENCY: Environmental Protection 
Agency.
ACTION: Direct final rule.

SUMMARY: The Environmental Protection 
Agency (EPA) approves a revision of the 
Northern Ada County, Idaho State 
Implementation Plan (SIP) for carbon 
monoxide (GO), which was submitted to 
EPA Region 10 Administrator, Chuck 
Clarke, on June 29,1994. The action 
deletes transportation control measures 
from the CO SEP which was last updated 
in 1984. The action also adds to the CO 
SEP, enhancements to three ongoing 
programs: Transit, rideshare, and 
vehicle inspection and maintenance. 
EFFECTIVE DATE: This direct final rule 
will be effective on January 30,1995 
unless adverse or critical comments are

received by January 3,1995. If the 
effective date is delayed, timely notice 
will be published in the Federal 
Register.
ADDRESSES: Written comments should 
be addressed to: Montel Livingston, SIP 
Manager, Air & Radiation Branch (AT- 
082), EPA, Docket #ID 8-l-6600,1200 
Sixth Avenue, Seattle, Washington 
98101.

Documents which are incorporated by 
reference are available for public 
inspection at the Air and Radiation 
Docket and Information Center, 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460. 
Copies of material submitted to EPA 
may be examined during normal 
business hours at the following 
locations: EPA, Region 10, Air & 
Radiation Branch, 1200 Sixth Avenue 
(AT-082), Seattle, Washington 98101, 
and the Idaho Division of 
Environmental Quality, 1410 N. Hilton, 
Boise, Idaho 83706.
FOR FURTHER INFORMATION CONTACT: 
Michael J. Lidgard, Air & Radiation 
Branch (AT-082), EPA, Seattle, 
Washington 98101 (206) 553-4233.
SUPPLEMENTARY INFORMATION:

I. Background
Northern Ada County is a CO 

nonattainment area. The area was 
initially designated as a n^nattainment 
area in 1978. The CO SIP was submitted 
to EPA in a series of submittals in the 
early 1980’s. EPA approved the CO SIP 
and published the Federal Register 
document on June 6,1985. The area was 
designated after the 1990 Clean Air Act 
Amendments as a “not classified” 
nonattainment area, since no violations 
of the CO standard have occurred since 
1987 (Federal Register November 6, 
1991). Since the area is not classified, 
there is no requirement under the Clean 
Air Act for the state to submit an 
attainment demonstration for this area. 
The state plans on developing a 
maintenance plan and requesting a 
reclassification to attainment status in 
1995.

The Idaho CO SIP submitted in 1984 
includes 14 transportation control 
measures (TCMs) five of which were 
quantified as providing specific CO 
emission reductions. Of the five 
-measures that were quantified in the 
original SIP, three measures (transit, 
rideshare and improved parking design] 
fell short of the SIP goals , one measure 
met the goal (staggered work hours), and 
one measure (transportation 
improvement) exceeded the goal. The 
remaining nine TCMs which were not 
quantified were either partially 
implemented or not implemented. The
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vehicle inspection and maintenance (1/ 
M) program, not defined as a TCM, 
exceeded the goals of the 1984 SIP. 
Changes in the socioeconomic trends of 
the community over the last 10 years, 
federal funding of transit budgets and 
unrealistic goals are all responsible for 
the shortfalls of the 1984 TCMs.

Section 176(c) of the Clean Air Act 
(CAA) prohibits any metropolitan 
planning organization (MPO) designated 
under section 134 of title 23, United 
States Code, from approving any 
transportation project, program, or plan 

; which does not conform to a SIP 
; approved under section 110 of the CAA. 
The federal transportation conformity - 
regulation (40 CFR part 51, subpart T)

I implements the transportation related 
requirements of section 176(c). Section 

! 51.418 of the regulation requires the 
transportation plan and program to 

¡provide for the timely implementation 
| of transportation control measures 
(TCMs) from the applicable 
implementation plan. Nothing in the 

! transportation plan or program may 
interfere with the implementation of 
any TCM in the applicable 
implementation plan. Section 51.392 
defines a TCM as any measure that is 
specifically identified and committed to 
in the applicable implementation plan 
[that is either one of the types listed in 
section 108 of the CAA, or any other 
¡measure for the purpose of reducing 
emissions or concentration of air 
pollutants from transportation sources 
by reducing vehicle use or changing 
traffic flow or congestion conditions.

Under the federal conformity rule, 
before the Federal Highway 
Administration can approve the 
transportation plan, program, and 
projects for Northern Ada County, a 
(conformity determination must be made 
[which shows timely implementation of 
jail of the TCMs in the SIP, and 

I demonstrates that all obstacles in the 
I [way of implementation have been 
I removed. In the Northern Ada County 
I base, the 14 TCMs identified in the 1984 
I  jSIP must meet the timely 
I  implementation criterion in order for 
I  ine transportation plan or program to be 
I  (approved and projects to be funded. As 
I  noted above, a number of TCMs have 
I  pot been, and are currently not intended 
■ o  be implemented. The State of Idaho 
A as therefore opted to revise the SIP to 
■ ele te  the 14 TCMs from the 1984 SIP 
Bmd replace the measures with 
Alternative TCMs and with vehicle I/M 
Arogram enhancements. The state 
Submitted, on June 29,1994, a SEP 
■revision which revises the TCM 
■commitments and amends the I/M 
Arogram. As part of the SIP revision, the 
■tate also has provided a demonstration

that the substitute measures achieve at 
least as much emission reductions as 
the reductions from the deleted 1984 
SIP measures.

The purpose of the SEP revision 
submitted to EPA on June 29,1994, is 
threefold. One is to delete old TCMs 
from the CO SEP. Secondly, the SIP 
revision establishes new TCMs and new 
I/M requirements for the Northern Ada 
County CO SIP. Finally, the 1994 
submittal demonstrates that the new 
TCMs, together with the enhancements 
of the I/M program, have equal or 
greater than anticipated cumulative 
effects on CO emission reductions than 
did the TCMs from the 1984 SEP 
submittal, thus demonstrating that the 
SIP submittal does not weaken the 
existing CO SEP.
II. This Action

This action approves the “Minor 
Revision of the Northern Ada County, 
Idaho 1984 State Implementation Plan 
(SIP) for calrbon monoxide (CO)”, 
submitted to EPA Regional 
Administrator Chuck Clark, from the 
State of Idaho on June 29,1994. The 
action deletes the 14 TCMs from the 
1984 CO SIP. The 14 TCMs from the 
1984 SIP are no longer required to 
demonstrate the timely implementation 
test of the conformity regulation. The 
action approves enhancements to three 
existing programs: transit, rideshare, 
and vehicle inspection and maintenance 
(I/M).
A. Transit

The SIP commits to the following 
transit level:

1. Boise Urban Stages, Boise Transit 
System (BUS), will purchase 32 - 
compressed natural gas (CNG) buses 
between 1994 and 1997 to replace its 
entire fleet and increase the fleet size 
from 26 to 30 buses. 4

2. BUS will maintain its recently 
enhanced marketing efforts to promote 
transit use in the area.

3. BUS has established the goal of 
breaking through the 1,000,000 
ridership benchmark in 1994 and 
increasing ridership by 4% per year. 
Therefore, the ridership levels will 
reach approximately 1,124,800 by 1997. 
These increases are, at a minimum, to 
maintain the existing levels and offset 
the area’s growth.

4. The City of Boise will launch the 
development of a three-phase long range 
transit plan for the period of FY95- 
FY2006. The first phase of the plan will 
address the transit system in the Boise 
Service Area, the second phase will 
address the service in Ada County and 
the third phase will address a multi
county service area in cooperation with

all cognizant agencies. Approximately 
$60,000 and 1.5 full time employees 
have been committed to this effort for 
FY94.
B. R ideshare

The SEP commits to the following 
rideshare program:

1. Through marketing and promotion 
efforts by the Valley Commuteride, 
rideshare level goals will increase to 
16% of all commuter trips by 1995 and 
to 17.5% by 1997.

2. Currently, 17 routes serve the Boise 
Area. The Ada County Highway District 
(ACHD) Valley Commuteride goal will 
be to increase the vanpool fleet by 10% 
per year; 19 vans by 1995, and 23 by 
1997.

3. The Valley Commuteride Program 
will work with other public and private 
entities to increase the number of Park 
and Ride lots and promote the usage of 
existing lots. The goal is to initiate two 
Park and Ride lots each year, expanding 
from 19 in 1994 to 25 in 1997. It is also 
a goal to increase Park and Ride usage 
by 10% each year. These increases are, 
at a minimum, to maintain the existing 
levels and offset the area’s grpwth.

On October 13,1994, Ada Planning 
Association, the Metropolitan Planning 
Organization (MPO) for the area, 
provided a letter to EPA Region 10 
which provided additional clarification 
to the SIP commitments listed above 
(the letter is available in the docket for 
public review). The letter clarifies that 
the purchase of buses, vans and other 
equipment, the improvement/ 
acquisition of Park and Ride lots, and 
the budgeted marketing dollars are 
clearly SIP commitments. EPA 
considers these commitments to be 
TCMs for the purpose of conformity 
determinations. Since these TCMs are 
eligible for federal funding under title 
23 USC or the Federal Transit Act, their 
timely implementation must be 
demonstrated in order for a conformity 
determination to be made. The only 
exceptions from the conformity timely 
implementation test from the SIP 
commitments listed above are the 
ridership goals. The ridership levels of 
transit item 3 above, and the rideshare 
level of rideshare item 1 above, are 
goals, and not considered TCMs for 
conformity purposes. The ridership 
levels are expected to result from the 
commitments made but are goals only 
and not enforceable under the 
conformity criteria.

The October 13,1994 letter also 
outlines the major components of the 
current promotional campaign aimed at 
increasing transit ridership and 
rideshare levels. The SIP commits to
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maintaining the marketing efforts to 
promote transit and rideshare use.

The MPO also submitted on October 
13,1994, the Transportation 
Improvement Program (TIP) for 
Northern Ada County for fiscal year 
1995-2000. The TIP demonstrates the 
state and local agencies financial 
commitment to the TCMs listed in the 
SIP. The TIP has been approved by the 
MPO and has been included in the State 
TIP. By federal regulation, the TIP is 
financially constrained. Additionally, 
the letter states that the TCM projects in 
the TIP have been included in the 
adopted budgets of the City of Boise and 
the Ada County Highway District 
(ACHD).

The implementation agency for the 
transit program is the Boise Urban 
Stages (BUS), a branch of the City of 
Boisé government. Idaho Code § 50-322 
allows the cities to operate a public 
transit system. The City of Boise is 
officially designated the recipient of the 
Federal Transit Administration (FTA) 
funds for transit operation and capital 
improvements. The implementation 
agency for the ridesharing program is 
the Commuteride Program, which is a 
department.of the Ada County Highway 
District (ACHD). The Commuteride 
office operates carpoolirig, vanpooling 
and Park and Ride services in Ada 
County and the adjacent counties.
C. I/M

The SEP submitted and approved by 
EPA in 1984 established a 
decentralized, manual program that 
inspected 1970 and newer light-duty 
vehicles on an annual basis. Between 
1990 and 1994, several changes 
occurred in the program:

1. An anti-tampering program was 
started in 1990.

2. The program also was amended in 
1990 to include model years 1965-1970, 
versus the prior commitment to inspect 
vehicles manufactured from 1970 to the 
current year. This step increased the 
number of vehicles inspected (based on 
1990 registration data) by approximately 
1 ,000 .

3. The repair limit for 1981 and newer 
vehicles was increased from $30 to $175 
in 1990.

4. The program shifted to registration 
enforcement in 1993. Prior enforcement 
was based on a three step notification to 
vehicle owners, followed by court 
action. Since failure to have a vehicle 
inspected is considered an “infraction" 
under the law, the largest penalty would 
be $25 and a court order to get the 
vehicle inspected. Registration 
enforcement allows Air Quality Board to 
prevent vehicles from getting registered 
without proof of inspection.

5. The equipment sped fications were 
changed in 1990. Inspection facilities 
are now required to use computerized 
emissions analyzers which further 
increases the effectiveness of the 
program.

6. The vehicle types covered was 
expanded in 1990 to include heavy duty 
gas trucks (8,500 + lbs gross vehicle 
weight).

Ada County Ordinance 228, 
incorporating these changes, was 
submitted with this SEP and is being 
approved with this action.

(Northern Ada County is a “non- 
classified” area since the CO standard 
has not been violated since 1987. As 
such, the area is not required to meet 
the “basic” or “enhanced” I/M program 
design as specified in EPA I/M 
regulations.)

The SIP anticipates a CO reduction of 
93,675 Kg/day from the implementation 
of the transit, rideshare, and I/M 
programs. The 1984 CO SIP anticipated 
reductions of 89,446 Kg/day from the 
entire TCM program including the I/M 
program, This SIP revision has 
sufficiently demonstrated that it is not 
a weakening of the 1984 SIP, but the test 
for demonstrating no weakening of the 
SIP is less vigorous than the test used 
to demonstrate emission reduction 
credit for control strategies in either an 
attainment SEP or maintenance plan. 
Boise is under no obligation to 
demonstrate attainment or to adopt 
TCMs, other than to protect the levels of 
the 1984 SIP. As such, EPA’s approval 
of this SIP revision should not be 
construed to mean that the SIPs 
estimation of emission reductions and 
commitments to the TCMs would be 
considered adequate for a control 
strategy SIP.

In addition to the commitments 
identified above, other measures have 
been implemented or will be 
implemented which are mentioned in 
the SIP as voluntary measures. Although 
these additional programs were not 
submitted as commitments, and are not 
being approved as part of the federally 
enforceable SIP for Idaho, these 
additional measures will provide 
emission benefits. These include 
transportation improvements, additional 
CNG buses, improved parking design, 
and oxygenated fuel usage (encouraged 
through tax credits versus oxygen in 
gasoline specifications). Details of the 
quantification for both the committed 
and voluntary measures are available in 
the docket for public review.
III. Administrative Review

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare 
a regulatory flexibility analysis

assessing the impact of any proposed or 
final rule on small entities. 5 U.S.C. 603 
and 604. Alternatively, EPA may certify 
that the rule will not have a significant 
impact on a substantial number of small , 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of 
less than 50.00D.

SIP approvals under section 110 and 
subchapter I, Part D of the CAA do not 
create any new requirements, but 
simply approve requirements that the 
state is already imposing. Therefore, 
because the federal SIP-approval does 
not impose any new requirements, I 
certify that it does not have a significant I  
impact on any small entities affected. 
Moreover, due to the nature of the 
federal-state relationship under the 
CAA, preparation of a regulatory 
flexibility analysis would constitute 
federal inquiry into the economic 
reasonableness of state action. The CAA I  
forbids EPA to base its actions 
concerning SEPs on such grounds.
Union E lectric Co. v. U.S.E.P.A., 427 
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C. I  
7410(a)(2).

The EPA is publishing this action 
without prior proposal because the 
Agency views this as a noncontroversial I  
amendment and anticipates no adverse I 
comments. However, in a separate 
document in this Federal Register 
publication, the EPA is proposing to 
approve the SEP revision should adverse I  
or critical comments be filed. This 
action will be effective January 30,1995,1  
unless, by January 3,1995, adverse or 
critical comments are received.

If the EPA receives such comments, I  
this action will be withdrawn before the ■  
Effective date by publishing a 
subsequent notice that will withdraw 
the final action. All public comments 
received will be addressed in a 
subsequent final rule based on this 
action serving as a proposed rule. The 
EPA will not institute a second 
comment period on this action. Any 
parties interested in commenting on this ■  
action should do so at this time. If no 
such comments are received, the public a  
is advised that this action will be 
effective January 30,1995.

The EPA has reviewed this request fo r i  
revision of the federally-approved SEP 
for cohformance with the provisions of 1 
the 1990 Clean Air Act Amendments 
enacted on November 15,1990. The 
EPA has determined that this action 
conforms with those requirements.

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any SEP. Each 
request for revision to the SIP shall be



Federal Register / Vol. 59, No. 230 / Thursday, December 1, 1994 / Rules and Regulations 61549

considered separately in light of specific 
technical, economic and environmental 
factors and in relation to relevant 
statutory and regulatory requirements.

This action has been classified as a 
Table 2 by the Regional Administrator 
under the procedures published in the 
Federal Register on January 19,1989 

| (54 FR 2214-2225), as revised by an 
October 4,1993 memorandum from 
Michael H. Shapiro, Acting Assistant 

I Administrator for Air and Radiation, 
j The OMB has exempted this regulatory 
j action from E .0 .12866 review.

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by January 30,1995. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 
307(h)(2), 42 U.S.C. 7607(b)(2).
List of Subjects ip 40 CFR Part 52

Environmental protection, Air 
pollution control, Carbon monoxide, 
Incorporation by reference, 

j Intergovernmental relations, Reporting 
[ and recordkeeping requirements.

Note: Incorporation by reference of the 
| Implementation Plan for the State of Idaho 
I was approved by the Director of the Office of 
I Federal Register on July 1,1982.

Dated: November 7,1994.
1 I Gerald A. Emison,
I j Acting Regional Administrator.

Part 52, chapter I, title 40 of the Code
II  of Federal Regulations is amended as 
11 follows:

11 PART 52—[AMENDED]

1. The authority citation for part 52
■  continues to read as follows:

I Authority: 42 U.S.C. 7401-7671q.

■  Subpart N—Idaho

2. Section 52.670 is amended by 
■adding paragraph (c) (29) to read as 
■follows:

■§52.670 Identification of plan.
■ *  * * * *

(c) * * *
■  (29) On June 29,1994, the Idaho 
■Department of Health and Welfare 
■submitted a CO State Implementation 
■P1«M* for Northern Ada County, Idaho.

j (it Incorporation by reference.
■  (A) June 29,1994 letter from Idaho 
■Department of Health and Welfare to

EPA Region 10 submitting the CO SIP 
for Northern Ada County, Idaho.

(B) Minor Revision of the Northern 
Ada County, Idaho 1984 State 
Implementation Plan for CO, June 1994 
(including Ada County Ordinance 228, 
City of Boise Ordinance 5273, City of 
Meridian Ordinance 547, City of Garden 
City Ordinance 558, and City of Eagle 
Ordinance 177), as adopted by the Idaho 
Department of Health and Welfare on 
June 28,1994.
(FR Doc. 94-29579 Filed 11-30-94; 8:45 am] 
BILLING CODE 6560-60-P

40 CFR Part 70'
[AD-FRL-5112-3]

Clean Air Act Final Interim Approval of 
Operating Permits Program; State of 
Hawaii

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final Interim Approval.

SUMMARY: The EPA is promulgating 
interim approval of the Operating 
Permits Program submitted by the State 
of Hawaii for the purpose of complying 
with Federal requirements for an 
approvable State program to issue 
operating permits to all major stationary 
sources, and to certain other sources. 
EFFECTIVE DATE: December 1,1994. 
ADDRESSES: Copies of the State’s 
submittal and other supporting 
information used in developing the final 
rule are available for inspection during 
normal business hours at the Region IX 
address. '
FOR FURTHER INFORMATION CONTACT: Ed 
Pike (telephone 415/744-1248), A -5-2, 
US Environmental Protection Agency, 
Region IX, Air and Toxics Division, 75 
Hawthorne Street, San Francisco, CA 
94105.
SUPPLEMENTARY INFORMATION:

I. Background and Purpose
A. Introduction

Title V of the Amendments to the 
Clean Air Act (the Act) and 
implementing regulations at 40 Code of 
Federal Regulations (CFR) part 70 
require that States develop and submit 
operating permits programs to EPA by 
November 15,1993, and that EPA act to 
approve or disapprove each program 
within 1 year after receiving the 
submittal. The EPA’s program review 
occurs pursuant to section 502 of the 
Act and the part 70 regulations, which 
together outline criteria for approval or 
disapproval. Where a program 
substantially, but not fully, meets the

requirements of part 70, EPA may grant 
the program interim approval for a 
period of up to 2 years. If EPA has not 
fully approved a program by 2 years 
after thoNovember 15,1993 date, or by 
the end of an interim program, it must 
establish and implement a Federal 
program.

On July 26,1994, EPA proposed to 
grant interim approval of the operating 
permits program for Hawaii unless 
certain deficiencies were corrected, in 
which case EPA would grant full 
approval. See 59 FR 37957. EPA did not 
receive public comments objecting to 
EPA’s determination that Hawaii’s 
program substantially meets the 
requirement of part 70 and therefore 
qualifies for interim approval under 
§ 70.4(d). The program was not revised 
prior to this final rulemaking (see the 
proposal for a full description of 
Hawaii’s program). Therefore, EPA is 
promulgating interim approval at this 
time. EPA will fully approve Hawaii’s 
program when Hawaii corrects the 
deficiencies identified in this document. 
EPA received several comments on the 
changes required for full approval, 
which are addressed in this document 
and the Response to Comments 
document in the docket.

II. Final Action and Implications
A. Final Action and Changes From  
Proposal

Hawaii must revise the State’s list of 
insignificant activities to qualify for full 
approval. Specifically, Hawaii must 
eliminate director’s discretion or 
include approvable emission levels that 
would limit this discretion. Hawaii 
must also delete several other activities 
with unlimited or potentially large 
emissions or add emission levels and/or 
other restrictions consistent with part 
70. Hawaii must eliminate the activities 
identified in the proposal or add 
restrictions such as emission levels.
EPA is also requiring the State to restrict 
or eliminate an exemption for certain 
ground engines at airfields. The 
acceptable emission levels or other 
restrictions are those stated in the 
proposal except as discussed below.

Hawaii must also provide existing 
sources that become subject to part 70 
in the future the opportunity to qualify 
for the permit application shield. This 
requirement is unchanged from the 
proposal. If Hawaii corrects these two 
areas of the rule, EPA will grant full 
approval. This document also discusses 
the status of permit applications and 
permits that were completed prior to 
this approval.
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B. Public Comments
The public comments on EPA’s 

proposal focused on insignificant 
activities. EPA received a number of 
comments from industry representatives 
requesting that EPA approve provisions 
in Hawaii’s rule that allow the Director 
of Health broad discretion to create new 
insignificant activities. These 
insignificant activities need not be 
described on permit applications and 
are essentially exempt from part 70 
permitting, although sources must 
include all information necessary to 
determine and impose all applicable 
requirements. The director’s discretion 
to create permit exemptions is not 
limited to any activity (such as a source 
category or equipment type) or emission 
levels. This broad provision is not fully 
approvable because new permit 
exemptions would be granted without 
prior EPA approval or State rulemaking 
to revise the list of exemptions in the 
part 70 program. Part 70 requires States 
to list these activities or emission levels 
in the program and submit them to EPA 
for prior approval along with criteria for 
determining these permit exemptions. 
The criteria are used by EPA to evaluate 
the permit exemptions for specific 
activities and emission levels. As EPA 
stated in the July 26 proposal, EPA 
cannot grant full approval to Hawaii’s 
program unless the State deletes the 
broad director’s discretion provision or, 
alternatively, includes specific activities 
or emission levels and submits criteria 
that meet the requirements of part 70.

EPA also received several comments 
regarding the changes proposed by EPA 
that would render Hawaii’s 
unacceptable permit exemptions 
approvable. Part 70 allows EPA to 
approve specific emission levels for 
permit exemptions (40 CFR 70.4(b)(2)). 
EPA proposed that emission units 
emitting less than two tons per year of 
criteria pollutants would not interfere 
with part 70 requirements, such as 
determining or imposing applicable 
requirements or fees (§ 70.5(c)). EPA 
also proposed that emission units 
emitting the lesser of 1000 pounds per 
year or twenty five percent of the 
modification threshold for hazardous air 
pollutants designated under section 
112(b) of the Act and other title I toxics 
(for example, pollutants subject to 
Prevention of Significant Deterioration 
requirements under 40 CFR 52.21) 
would not interfere with these part 70 
requirements.

EPA received no comments objecting 
to EPA’s proposed determination that 
activities emitting less than EPA’s 
proposed emission levels are generally 
not subject to regulation and generally

would not interfere with determining 
and imposing applicable requirements 
and fees. Therefore, Hawaii may remedy 
EPA’s objection to director’s discretion 
and unlimited or large permit 
exemptions in the list of insignificant 
activities by capping them with these 
proposed emission levels or lower 
emission levels. EPA received 
comments that higher emission levels 
should be approved. However, EPA did 
not receive any criteria for approving 
higher emission levels or a request to 
approve a specific alternative emission, 
level. Therefore, EPA is not approving 
an alternate emission level in this 
rulemaking. EPA may revisit the 
approvability of higher levels if EPA 
receives new information justifying 
increased emission levels.

One commenter suggested that Hawaii 
adopt a two ton per year limit on permit 
exemptions for certain engines that 
could otherwise have large emissions. 
EPA will fully approve this permit 
exemption if Hawaii limits it to engines 
emitting less than two tons per year or 
limits it based on the equipment size 
and operational limits stated in the 
proposal, since EPA believes that both 
approaches would achieve substantially 
the same result. EPA requested, but did 
not receive, public comment containing 
information (such as emission level? or 
potential applicable requirements) that 
could be used to determine whether a 
permit exemption for ground support 
engines for aircraft (Hawaii 
Administrative Rules section 11-60.1— 
82 (g)(ll)) would be appropriate. 
However, a prior EPA emissions study 
(EPA—450/4—81-026d) shows that the 
emissions from engines used to provide 
auxiliary power to aircraft could 
potentially be large. Therefore, Hawaii 
must delete or cap this permit 
exemption unless EPA receives new 
information justifying the exemption.

Permit exemptions approved for this 
program are based on State-specific 
circumstances and analysis. These 
permit exemptions may not be 
appropriate for other State or local 
programs due to variations in local 
factors such as ambient air quality, State 
Implementation Plans, source types, and 
emissions. In addition, this part 70 
approval does not create or expand 
exemptions for other permitting 
programs or regulations.

EPA is also approving Hawaii’s 
request for approval of its provisions for 
implementing requirements under 
section 112(g) of the Act for new and 
modified major sources of air toxics.
One letter, which was received after the 
deadline for receipt of public comments, 
stated that EPA should deny this request 
because Hawaii may not have sufficient

administrative resources or procedures 
for implementing these requirements. 
Hawaii’s regulations and the Attorney 
General’s statement demonstrate that 
Hawaii has sufficient resources and 
authority to implement all applicable 
requirements, including section 112(g), 
and EPA is approving Hawaii’s request 
as proposed.

For more information on the public 
comments on the proposal, please see 
the Response to Comments document in 
the docket.
C. E ffect o f Interim  Approval

Hawaii’s regulation provides for 
issuing permits that meet the 
requirements of part 70 and, for subject 
sources, 40 CFR 52.21, Prevention of 
Significant Deterioration. As noted in 
the proposal, this action does not 
modify or address EPA’s current PSD 
delegation to Hawaii. Permits issued | 
prior to the effective date of this 
approval are not considered part 70 
permits. These permits were not issued 
under an approved program and the rule 
does not provide for several part 70 
procedural requirements, such as the 
opportunity for EPA veto (HAR section 
11-60.1-95) and the opportunity for 
public petitions (HAR section 11.60- 
100), until after the program is 
approved. Under State law, part 70 
permits issued after this approval must 
be subject to all part 70 procedural 
requirements (see Attorney General’s 
statement).1

This action does not terminate any 
permit application shield previously 
granted by Hawaii that is consistent 
with Hawaii’s program and part 70, nor 
does it create a permit application 
shield for sources that do not qualify. 
Part 70 and Hawaii’s program provide a 
permit application shield to sources that 
submit a timely and complete 
application and include enough 
information to determine and impose all 
applicable requirements (HAR sections 
11-60.1-83 and 87). Applicants must 
submit any additional required 
information to retain the application

1 Hawaii’s integrated program appropriately '  
restricts minor permit modifications and 
operational flexibility by incorporating the title I 
modification gatekeeper imposed by part 70. 
Hawaii's integrated rule requires a title I permit 
modification for all modifications (HAR section 11- 
60.1-148) and does not allow any title I 
modification to he processed through the part 70 
minor modification track. The rule also prohibits 
operational flexibility for title 1 modifications by 
including the title I gatekeeper and stating that 
sources cannot use operational flexibility to exceed 
the emission limit in the integrated permit (HAR 
section 11-60.1-96). EPA received no comments on 
Hawaii’s use of title I modification gatekeepers to 
ensure that changes undergo the proper procedural 
requirements and is approving this portion of 
Hawaii's program.
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shield (HAR section 11-60.1-87). The 
part 70 permit application shield does 
not shield new or modified sources from 
any requirement to obtain a 
preconstruction permit under title I of 
the Act.

Requirements for approval specified 
in 40 CFR 70.4(b) encompass section 
112(1)(5) requirements for approval of a 
program for delegation of section 112 
standards as promulgated by EPA as 
they apply to part 70 sources. Section 
112(1)(5) requires that the State’s 
program contain adequate authorities, 
adequate resources for implementation, 
and an expeditious compliance 
schedule, which are also requirements 
under part 70. Therefore, the EPA is also 
promulgating approval under section 
112(1)(5) and 40 CFR 63.91 of the State’s 
program for receiving delegation of 
section 112 standards that are 
unchanged from Federal standards as 
promulgated. Hawaii has informed EPA 
that the State intends to obtain the 
regulatory authority necessary to accept 
delegation of section 112 standards by 
incorporating section 112 standards by 
reference. This program for delegations 
applies to all sources covered by the 
part 70 program, which includes non
major sources subject to section 112 
requirements.

This interim approval, which may not 
be renewed, extends until December 1, 
1996, During this interim approval 
period, the State is protected from 
sanctions, and EPA is not obligated to 
promulgate, administer and enforce a 
Federal operating permits program in 
the State. Permits issued under a 
program with interim approval havè full 
standing with respect to part 70, and the
1-year time period for submittal of 
permit applications by subject sources 
begins upon the effective date of this 
interim approval, as does the 3-year 
time period for processing the initial 
permit applications.

If the State fails to submit a complete 
corrective program for full approval by 
June 3,1996, EPA will start an 18- 
month cloc^ for mandatory sanctions. If 
the State then fails to submit a 
corrective program that EPA finds 
complete before the expiration of that 
18-month period, EPA will be required 
to apply one of the sanctions in section 
179(b) of the Act, which will remain in 
effect until EPA determines that the 
State has corrected the deficiency by 
submitting a complete corrective 
program.

I f  EPA disapproves the State complete 
corrective program, EPA will be 
required to apply one of the section 
179(b) sanctions on the date 18 months 
after the effective date of the 
disapproval, unless prior to that date the

State has submitted a revised program 
and EPA has determined that it 
corrected the deficiencies that prompted 
the disapproval. In addition, 
discretionary sanctions may be applied 
where warranted any time after the 
expiration of an interim approval period 
if the State has not timely submitted a 
complete corrective program or EPA has 
disapproved its submitted corrective 
program.

The available sanctions include a 
prohibition on the approval by the 
Secretary of Transportation of certain 
highway projects or the awarding of 
certain federal highway funding, and a 
requirement that new or modified 
stationary sources or emissions units for 
which a permit is required under part D 
of title I of the Act achieve an emissions 
reductions-to-increases ratio of at least
2-to-l. The latter sanction, however, is 
available only in areas that are classified 
nonattainment. Hawaii has no areas 
classified as nonattainment.

If EPA has not granted full approval 
to the State program by the expiration 
of this interim approval and that 
expiration occurs after November 15, 
1995, EPA must promulgate, administer 
and enforce a Federal permits program 
for the State upon interim approval 
expiration.
HI. Administrative Requirements
A. D ocket

Copies of the State’s submittal and 
other information relied upon for the 
final interim approval, including the 
Response to Comments document and 
three public comments received and 
reviewed by EPA, are contained in 
docket number HI-94-OPS maintained 
at the EPA Regional Office. EPA also 
received two letters after the deadline 
for receipt of public comments. EPA 
does not consider these letters official 
public comments and has addressed 
these letters -foe. informational purposes 
only; The docket is an organized and 
complete file of all the information 
submitted to, or otherwise considered 
by , EPA in the development of this final 
rulemaking. The docket is available for 
public inspection at the location listed 
under the ADDRESSES section of this 
document.
B. Executive Order 12866

The Office of Management and Budget 
has exempted this regulatory action 
from Executive Order 12866 review.
C. Regulatory F lexibility A cf

The EPA’s actions under section 502 
of the Act do not create any new 
requirements, but simply address 
operating permits programs submitted

to satisfy the requirements of 40 CFR 
part 70. Because this action does not 
impose any new requirements, it does 
not have a significant impact on a 
substantial number of small entities.

D. E ffective Date

Section 553 of the Administrative 
Procedures Act (5 U.S.C.A., chapter 5) 
requires that EPA allow at least 30 days 
from the publication of a substantive 
rule before it becomes effective unless 
EPA determines there is good cause for 
a shorter deadline. EPA has determined 
that easing the administrative burden on 
the State and on sources that will 
receive permits during this 30 day time 
period is good cause for an earlier 
effective date. State law (HRS title 11, 
section 342B-24) ties the initial permit 
issuance deadlines to the adoption of 
local regulations rather than the 
effective date of EPA approval, 
imposing strict permit issuance 
deadlines. In addition, Hawaii relies on 
the rule EPA is approving to issue 
permits meeting the requirements of 
part 70 and Prevention of Significant 
Deterioration (PSD) requirements under 
title I of the Act. Because the permits 
issued prior to the effective date of this 
approval cannot legally be issued as part 
70 permits, waiving the 30 day period 
will spare sources and the State the 
burden of re-issuing as part 70 permits 
the permits issued to PSD sources and 
other sources during this time. In 
addition, this action does not impose 
substantive new requirements but 
merely approves an existing state 
program. For instance, this action does 
not affect the requirement that sources 
submit permit applications or pay fees. 
Therefore, delaying the effective date of 
the approval would impose an undue 
burden on Hawaii and sources and the 
effective date of this rulemaking is 
December 1,1994.

List of Subjects in 40 CFR Part 70

Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Intergovernmental 
relations, Operating permits, Reporting 
and recordkeeping requirements.

Dated; November 10,1994.
John Wise,
Acting R egional Adm inistrator.

PART 70—[AMENDED]

Pert 70, title 40 of the Code of Federal 
Regulations is amended as follows:

1. The authority citation for part 70 
continues to read as follows:

Authority: 42 U.S.C. 7401, et sea.
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2. Appendix A to part 70 is amended 
by adding the entry for Hawaii in 
alphabetical order to read as follows:

Appendix A to Part 70—Approval 
Status of State and Local Operating 
Permits Programs 
* * * * *

Hawaii
(a) Department of Health; submitted 

on December 20,1993; effective on 
December 1,1994; interim approval 
expires December 1,1996.

(b) Reserved.
i t  i t  i t  f t  i t

[FR Doc. 94-29570 Filed 11-30-94; 8:45 am]
BILLING CODE 6560-60-P

40 CFR Part 180
[PP 4F441S, 4F4337/R2089; FRL-4922-7] 

RIN 2070-AB78

Pesticide Tolerances for Imidacloprid

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: F in a l ru le.

SUMMARY: This rule establishes time 
limited-tolerances for residues of the 
insectiicide imidacloprid (l-i(6-chloro-
3-pyridinyl)methyl]-N-nitro-2- 
imidazolidinimine) and its metabolites 
in or on the raw agricultural commodity 
sorghum forage and straw at 0.1 part per 
million (ppm) and grain at 0.05 ppm, 
with an expiration date of 3 years after 
its effective date. Gustafson, Inc., 
requested this regulation to establish 
these maximum permissible levels for 
residues of the insecticide.
EFFECTIVE DATE: November 17,1994. 
ADDRESSES: Written objections and 
hearing requests, identified by the 
document control number, JPP 4F4415, 
4F4337/R2089], may be submitted to: 
Hearing Clerk (1900), Environmental 
Protection Agency, Rm. M3708, 401 M 
St., SW., Washington, DC 20460. A copy 
of any objections and hearing requests 
filed with the Hearing Cleric should be 
identified by the document control 
number and submitted to: Public 
Response and Program Resources 
Branch, Field Operations Division 
(7506C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. In 
person, bring copy of objections and 
hearing requests to Rm. 1132, CM #2, 
1921 Jefferson Davis Hwy., Arlington, 
VA 22202. Fees accompanying 
objections shall be labeled “Tolerance 
Petition Fees” and forwarded to: EPA 
Headquarters Accounting Operations

Branch, OPP (Tolerance Fees), P.O. Box 
360277M, Pittsburgh, PA 15251.
FOR FURTHER INFORMATION CONTACT: By 
mail: Dennis H. Edwards, Product 
Manager (PM 19), Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M S t , SW., Washington, DC 20460. 
Office location and telephone number: 
Rm. 207, CM #2,1921 Jefferson Davis 
Hwy., Arlington, VA 22202, (703)-305- 
3686.
SUPPLEMENTARY INFORMATION: EPA 
issued a notice, published in the 
Federal Register of November 2,1994 
(59 FR 54907), which announced that 
Gustafson, Inc., P.O. Box660065, Dallas, 
TX 75266-0065, had submitted pesticide 
petition 4F4337 to EPA requesting that 
the Administrator, pursuant to section 
408(d) of the Federal Food, Drug, and 
Cosmetic Act (FFDCA), 21 U.S.C. 
346a(d), amend 40 CFR part 180 to 
establish tolerances for residues of the 
insecticide (l-l(6-chloro-3- 
pyridinyl)methyl]-N-nitro-2- 
imidacloprid in or on the raw 
agricultural commodities wheat forage 
at 7 ppm, wheat straw at 0.3 ppm, and 
wheat grain at 0.1 ppm; barley forage at 
1.2 ppm, barley straw at 0.2 ppm, and 
barley grain at 0.1 ppm; sorghum forage, 
straw, and grain at 0.1 ppm; and sugar 
beet roots and tops at 0.1 ppm. A feed 
additive tolerance was proposed for 
sugar beet molasses at 0.2 ppm.

There were no comments or requests 
for referral to an advisory committee 
received in response to the notice of 
filing.

Because of the data base supporting 
the proposed soighum tolerance was 
relatively complete and would support 
establishment of a sorghum tolerance, 
petition 4F4337 was amended by 
withdrawing the proposed sorghum 
tolerance and resubmitting it as a new 
petition. A new petition was submitted 
for sorghum forage and straw, and grain 
at 0.05 ppm. EPA issued a notice, 
published in the Federal Register of 
September 28,1994 (59 FR 49397), 
which anounced that Gustafson, Inc., 
P.O. Box 660065, Dallas, TX 75266- 
0065, had submitted a petition (4F4415) 
proposing to amend 40 CFR part 180 by 
establishing a regulation to permit 
residues of imidacloprid, l-[(6-chloro-3- 
pyridinyl)njethyl]-lV-nitro-2- 
imidazolidinimine, and its metabolites 
containing the 6-chlorpyridinyl moiety 
in or on sorghum forage, straw, and 
grain at 0.05 ppm. No comments were 
received in response to the notice of ~ 
filing.

EPA has corrected the notice of the 
petition (PP 4F4415) to state that the 
actual proposed tolerances in the

petition are for sorghum grain at 0.05 
ppm and sorghum forage and fodder at 
0.1 ppm.

The database for imidacloprid is 
relatively complete. The most 
significant data gap is the need for 
additional magnitude of the residue data 
and analytical method validation data, 
and this is the reason for making the 
tolerance a 3-year time-limited 
tolerance. On June 2,1994, the Agency 
issued a guidance document on crop 
residue trials. Among other things, this 
document provided guidance on the 
number and location of domestic crop 
field trials for establishment of pesticide 
residue tolerances. Based on this 
guidance document, three additional 
residue trials are needed to fully 
support the sorghum tolerance. 
However, the Agency does not believe 
this data will significantly change its 
risk assessment.

The scientific data submitted in the 
petition and other relevant material 
have been evaluated. The toxicological 
data considered in support of the 
tolerance include:

1. A three-generation rat reproduction 
study with a no-observed-effect level 
(NOEL) of 100 ppm (8 mg/kg/bwt); rat 
and rabbit teratology studies were 
negative at doses up to 30 mg/kg/bwt 
and 24 mg/kg/bwt, respectively.

2. A 2-year rat feeding/carcinogenicity 
study that was negative for carcinogenic 
effects under the conditions of the study 
and had a NOEL of 100 ppm (5.7 mg/ 
kg/bwt in male and 7.6 mg/kg/bwt 
female) for noncarcinogenic effects that 
included decreased body weight gain in 
females at 300 ppm and increased 
thyroid lesions in males at 300 ppm and 
females at 900 ppm.

3. A 1-year dog feeding study with a 
NOEL of 1,250 ppm (41 mg/kg/bwt).

4. A 2-year mouse carcinogenicity 
study that was negative for carcinogenic 
effects under conditions of the study 
and that a NOEL of 1,000 ppm (208 mg/ 
kg/day).

There is no cancer risk associated 
with exposure to this chemical. 
Imidacloprid has been classified under 
“Group E” (no evidence of 
carcinogenicity far humans) of EPA’s 
cancer Assement Guidlines OPP by the 
Reference Dose (RfD) Committee. *

The reference dose (RfD), based on the 
2-year rat feeding/carcinogenic study 
with a NOEL of 5.7 mg/kg/bwt and 100- 
fold uncertainity factor, is calculated to 
be 0.057 mg/kg/bwt. The theoretical 
maximum residue contribution (TMRC) 
from published uses is .001734 mg/kg/ 
bwt/day. This represents 3.0% of the 
RfD, The proposed tolerance Contributes
0.000001188 mg/kg/bwt/day. This 
represents 0.002% of the RfD. Dietary
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exposure from the existing uses and 
proposed uses will not exceed the 
reference dose for any subpopulation 
(including infants and children) based 
on the information available from EPA’s 
Dietary Risk Evaluation System.

The nature of the imidacloprid 
residue in plants and livestock is 
adequately understood. The residues of 
concern are combined residues of 
imidacloprid and it metabolites 
containing the 6-chloropyridinyl 
moiety, all calculated as imidacloprid.

Although some additional 
confirmatory analytical method 
validation data for sorghum is needed, 
the method has been validated.

The analytical methods are common 
moiety methods for imidacloprid and its 
metabolites containing the 6- 
chloropyridinyl moiety using a 
permanganate oxidation, silyl 
derivatization, and capillary GC-MS 
selective ion monitoring. Imidacloprid 
and its metabolites are stable in the 
commodities when frozen for at least 18 
months. The geographically 
representative magnitude of the residue 
crop field trial data presented at this 
time for imidacloprid on sorghum 
forage, fodder, and grain indicate that 
residues of total imidacloprid will not 
exceed the proposed tolerance when the 
formulation is used as directed. A 
sorghum processing study was not 
conducted as the Agency is not now 
requiring data on sorghum flour. Based 
on the results of the imidacloprid 
bovine and poultry feeding studies, 
finite residues will occur in meat, milk, 
poultry, and eggs from feeding of 
imidacloprid-treated feed items when 
the formulations are used as directed. 
Appropriate secondary tolerances have 
been proposed.

There are currently no actions 
pending against the continued 
registration of this chemical.

This pesticide is considered useful for 
the purposes for which the tolerances 
are sought and capable of achieving the 
intended physical or technical effect. 
Based on the information and data 
considered, the Agency has determined 
that the tolerances established by 
amending 40 CFR part 180 will protect 
the public health. Therefore, the 
tolerances are established as set forth 
below.

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
to the regulation and may also request 
5 hearing on those objections.
Objections and hearing requests must be 
filed with the Hearing Clerk, at the 
address given above (40 CFR 178.2Q). A 
copy of the objections and/or hearing

requests filed with the Hearing Clerk 
should be submitted to the OPP docket 
for this rulemaking. The objections 
submitted must specify the provisions 
of the regulation deemed objectionable 
and the grounds for the objections (40 
CFR 178.25). Each objection must be 
accompanied by the fee prescribed by 
40 CFR 180.33(i). If a hearing is 
requested, the objections must include a 
statement of the factual issue(s) on 
which a hearing is requested, the 
requestor’s contentions on such issues, 
and a summary of any evidence relied 
upon by the objector (40 CFR 178.27). A 
request for a hearing will be granted if 
the Administrator determines that the 
material submitted shows the following: 
There, is genuine and substantial issue 
of fact; there is a reasonable possibility 
that available evidence identified by the 
requestor would, if established, resolve 
one or more of such issues in favor of 
the requestor, taking into account 
uncontested claims or facts to the 
contrary ; and resolution of the factual 
issue(s) in the manner sought by the 
requestor would be adequate to justify 
the action requested (40 CFR 178.32).

Under Executive Order 12866 (58 FR 
51735, October 4,1993), the Agency 
must determine whether the regulatory 
action is “significant” and therefore 
subject to all the requirements of the 
Executive Order (i.e., Regulatory Impact 
Analysis, review by the Office of 
Management and Budget (OMB)). Under 
section 3(f), the order defines 
“significant” as those actions likely to 
lead to a rule (1) having an annual effect 
on the economy of $100 million or " 
more, or adversely and materially 
affecting a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local or tribal governments or 
communities (also known as 
“economically significant”); (2) creating 
serious inconsistency or otherwise 
interfering with an action taken or 
planned by another agency; (3) 
materially altering the budgetary 
impacts of entitlement, grants, user fees, 
or loan programs; or (4) raising novel 
legal or policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in this Executive 
Order.

Pursuant to the terms of this 
Executive Order, EPA has determined 
that this rule is not “significant” and is 
therefore not subject to OMB review.

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), 
the Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance

requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements.
Dated: November 17,1994.

Daniel M. Barolo,
Director, Office o f Pesticide Programs.

Therefore, 40 CFR part 180 is 
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180 
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. In § 180.472, by adding new 
paragraph (c), to read as follows:

§ 180.472 1-[(6-Chloro-3-pyridinyi) methyl]- 
N-nitro-2-imidazolidinimine; tolerances for 
residues.
i t  i t  i t  Hr i t

(c) Time-limited tolerances* to expire 
November 17,1997, are established 
permitting the combined residues of the 
insecticide l-[(6-chloro-3-pyridinyl) 
methyl]-N-nitro-2-imidazolidinimine 
and its metabolites containing the 6- 
chloropyridinyl moiety, all expressed as 
1 - [ (6-chloro-3-pyridiny l)methy 11-N- 
nitro-2-imidazolidinimine, in or on the 
following raw agricultural commodities:

Commodity Parts per 
million

Sorghum, forage .................. 0.1
Sorghum, straw .................... 0.1
Sorghum, grain .................... 0.05

Residues in these commodities not in 
excess of the established tolerances 
resulting from the use described in this 
paragraph remaining after expiration of 
the time-limited tolerance will not be 
considered to be actionable if the 
insecticide is applied during the term of 
and in accordance with the provisions 
of the above regulation.
BILUNG CODE 6560-50-F

(FR Doc. 94-29567 Filed 11-30-94; 8:45 am] 
BILUNG CODE 6560-60-F
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Public Health Service

45 CFR Part 60

FUN 0905-AE38

National Practitioner Data Bank for 
Adverse Information on Physicians 
and Other Health Care Practitioners: 
Amendments to Data Bank 
Regulations to Comply With Court 
Order and Technical Correction

AGENCY: Health Resources and Services 
Administration, HHS.
ACTION: Final regulations.
SUMMARY: This final rule amends the 
existing regulations governing the 
National Practitioner Data Bank for 
Adverse Information on Physicians and 
Other Health Care Practitioners (the 
Data Bank), codified at 45 CFR part 60, 
authorizing the reporting and release of 
information concerning: Payments made 
for the benefit of physicians, dentists, 
and other health care practitioners as a 
result of medical malpractice actions or 
claims; and certain adverse actions 
taken regarding the licenses and clinical 
privileges of physicians and dentists. 
This final rule revises §§ 60.2 and 60.7 
to require reporting only by entities 
which make medical malpractice 
payments, deleting the reference to 
reporting by persons (individuals). It 
also clarifies the reference to 
“professional society” in § 60.9. 
EFFECTIVE DATE: This regulation is 
effective December 1,1994.
FOR FURTHER INFORMATION CONTACT: 
Thomas C. Croft, Director, Division of 
Quality Assurance, Bureau of Health 
Professions, Health Resources and 
Services Administration, Room 8-67, 
5600 Fishers Lane, Rockville, Maryland 
20857; telephone number: (301) 443- 
2300.
SUPPLEMENTARY INFORMATION: The 
Department is revising the provision 
requiring reporting of medical 
malpractice payments, as directed by an 
order issued by the United States 
District Court for the District of 
Colurtibia on November 16,1993, in the 
case of Am erican Dental A ssociation, et 
al. v. Donna E. Shalala, Secretary, HHS, 
Civ. No. 90-2673 (SSH). This order is 
the result of the decision of the Court of 
Appeals for the District of Columbia 
Circuit which reversed a decision by the 
District Court. The Court of Appeals 
held that the Department’s 
interpretation of the Health Care Quality 
Improvement Act, as reflected in its 
regulations, was inconsistent with the

statute. The Court found that the 
Department expanded the law in 
interpreting the term “entity” to include 
persons With respect to the reporting of 
medical malpractice payments to the 
Data Bank. Accordingly, the Department 
is revising §§ 60.2 and 60.7 (a), (b), and 
(c) of the regulations to delete the 
reference to “person” (“individual”) 
regarding the requirement to report 
medical malpractice payments.

For purposes of reporting medical 
malpractice payments, a professional 
corporation or other business entity 
(even if it is comprised of a sole 
practitioner) which makes a payment for 
the benefit of a named practitioner must 
report that payment to the Data Bank. 
However, if a practitioner, rather than a 
professional corporation or other 
business entity, makes a payment out of 
his or her personal funds, the payment 
is not reportable. This is because the 
statute requires “[e)ach entity * * * 
which makes a payment” to report that 
payment.

The Department has removed (voided) 
from the Data Bank those reports of 
medical malpractice payments in which 
the payment and report could be 
identified as having been made by an 
individual (i.e., a natural person, not a 
corporate or other business entity). The 
practitioners affected and all queriers 
who received copies of the reports have 
been notified, according to regular, 
established procedure, that the 
Department had removed these reports 
from the Data Bank. If a practitioner 
who received such notice determines 
that the report should not have been 
voided, e.g., if the payment was in fact 
made by an entity rather than an 
individual, the entity should resubmit a 
report of that payment to the Data Bank. 
Section 60.7(c) of the Data Bank 
regulations provides that any entity 
which fails to report information on a 
payment required to be reported to the 
Data Bank is subject to a civil money 
penalty of up to $10,000 for each such 
payment involved.

The Data Bank will continue to 
process and enter reports into the Data 
Bank as they are received. However, the 
Data Bank will screen on a weekly basis, 
for several months, medical malpractice 
payment reports made to the Data Bank 
so as to identify and remove any reports 
of medical malpractice payments made 
by individuals (as opposed to entities). 
The Department will inform the affected 
practitioners and any queriers who may 
have received copies of these reports 
that the reports have been removed from 
the Data Bank. If a practitioner receiving 
such notice determines that the report 
should have remained in the Data Bank, 
e.g., if the payment was (actually) made

by an entity (such as a professional 
corporation, professional association, or 
other business entity) the entity should 
submit a report of that payment to the 
Data Bank,

All medical malpractice payment 
reports accepted by the Data Bank (i.e., 
all reports which have been properly 
completed) will be processed and 
entered into the Data Bank in 
accordance with established procedure, 
and the weekly screening will be 
discontinued two months after this rule 
is issued. After that date, any 
practitioner who has reported to the 
Data Bank a medical malpractice 
payment made by that practitioner out 
of his or her own personal funds should 
void that report. This should be done by 
submitting to the Data Bank an 
additional reporting form and checking 
the box in section two marked “void 
previous report.”

Please note that the preceding 
discussion applies only to the issue of 
payments made by individuals out of 
personal funds. This is distinct from the 
issue of a payment made on behalf of a 
professional corporation or other 
business entity that is comprised of a 
sole practitioner. In such case, the 
Department construes the payment as 
having been made on behalf of the sole 
practitioner, and therefore reportable 
(assuming that the payment was made 
by an entity rather than by the sole 
practitioner out of his or her personal 
funds).

The regulations also clarify the 
reference to “professional society” in 
§ 60.9 to indicate that it applies only to 
adverse actions taken with respect to 
physicians or dentists. This clarification 
is a technical correction for the 
consistency of the regulations with the 
authorizing statute. It is not intended to 
affect the reporting of actions to the Data 
Bank concerning physicians, dentists, 
and other health care practitioners.

If a professional society previously 
reported an adverse action on a health 
care practitioner other than a physician 
or dentist and did so based on the 
mistaken belief that the statute or 
regulations required this report, the 
entity may either void this report or 
permit it to remain in the Data Bank as 
a discretionary report under the 
authority of 42 U.S.C. 11133(a)(2).
Justification for Omitting Notice of 
Proposed Rulemaking

This regulation contains ministerial 
amendments to the Data Bank 
regulations. Due to the order of the 
District Court, the Secretary has no 
discretion in this amendment. The other 
amendments are made to conform the 
regulations to the authorizing statute.
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Accordingly, the Secretary has 
determined, in accordance with 5 U.S.C. 
553(b)(3)(B), that notice and opportunity 
for public comment on the regulation 
set out below are impracticable, 
unnecessary, and contrary to the public 
interest.

Authority: Secs. 401—432 of the Health 
Care Quality Improvement Act of 1986, Pub. 
L. 99-660,100 Stat. 3784-3794, as amended 
by section 402 of Pub. L. 100-177,101 Stat 
1007-1008 (42 U.S.C. 11101-11152.)

2. Section 60.2 is revised to read as 
follows:

Economic Impact
Executive Order 12866 requires that 

all regulations reflect consideration of 
alternatives, of costs, of benefits, or 
incentives, of equity, and of available 
information. Regulations must meet 
certain standards, such as avoiding 
unnecessary burden. Regulations which 
are “significant” because of cost, 
adverse effects on the economy, 
inconsistency with other agency actions, 
effects on the budget, or novel legal or 
policy issues, require special analysis.

The Department believes that the 
resources required to implement the 
requirements in these regulations are 
minimal. This final rule simply makes 
ministerial amendments to the existing 
regulations to comply with the order 
directed by the U.S. District Court and 
a technical amendment to conform to 
the authorizing statute. Therefore, in 
accordance with the Regulatory 
Flexibility Act of 1980, the Secretary 
certifies that these regulations will not 
have a significant impact on a 
substantial number of small entities. For 
the same reasons, the Secretary has also 
determined that this is not a 
“significant” rule under Executive 
Order 12866.
Paperwork Reduction Action of 1980

These amendments do not affect the 
recordkeeping or reporting requirements 
in the existing regulations for the 
National Practitioner Data Bank for 
Adverse Information on Physicians and 
Other Health Care Practitioners.
List of Subjects in 45 CFR Part 60

Health Professions, Insurance 
companies, Malpractice.

Dated: September 2,1994.
Philip R. Lee,
Assistant Secretary for Health.

Approved: November 22,1994. 
Donna E. Shalala,
Secretary.

Accordingly, 45 CFR part 60 is 
amended as set forth below:

PART 60—n a t io n a l  p r a c t it io n e r  
data  b a n k  f o r  a d v e r s e
INFORMATION ON PHYSICIANS AND 
OTHER HEALTH CARE 
PRACTITIONERS

1. The authority citation for 45 CFR 
part 60 continues to read as follows:

§ 60.2 Applicability of these regulations.
The regulations in this part establish 

reporting requirements applicable to 
hospitals; health care entities; Boards of 
Medical Examiners; professional 
societies of physicians, dentists or other 
health care practitioners which take 
adverse licensure of professional review 
actions; and entities (including 
insurance companies) making payments 
as a result of medical malpractice 
actions or claims. They also establish 
procedures to enable individuals or 
entities to obtain information from the 
National Practitioner Data Bank or to 
dispute the accuracy of National 
Practitioner Data Bank information.

3. Section 60.7 is amended by revising 
paragraph (a); by revising the 
introductory text to paragraph (b), 
paragraph (b)(2), (b)(2)(i) and (b)(2)(iii); 
and by revising paragraph (c) to reads as 
follows:

§ 60.7 Report]nd medical malpractice 
payments.

(a) Who must report. Each entity, 
including an insurance company, which 
makes a payment under an insurance 
policy, self-insurance, or otherwise, for 
the benefit of a physician, dentist or 
other health care practitioner in 
settlement of or in satisfaction in whole 
or in part of a claim or a judgment 
against such physician, dentist, or other 
health care practitioner for medical 
malpractice, must report information as 
set forth in paragraph (b) to the Data 
Bank and to the appropriate State 
licensing board(s) in the State in which 
the act or omission upon which the 
medical malpractice claim was based. 
For purposes of this section, the waiver 
of an outstanding debt is not construed 
as a “payment” and is not required to 
be reported.

(b) What inform ation must be 
reported. Entities described in 
paragraph (a) must report the following 
information:
A * * A A

(2) With respect to the reporting 
entity—

(i) Name and address of the entity 
making the payment, * * *

(iii) Relationship of the reporting 
entity of the physician, dentists, or other 
health care practitioner for whose 
benefit the payment is made;
A A A A *

(c) Sanctions. Any entity that fails to 
report information on a payment 
required to be reported under this 
section is subject to a civil money 
penalty of up to $10,000 for each such 
payment involved. This penalty will be 
imposed pursuant to procedures at 42 
CFR part 1003.
A A A A A

3. Section 60.9 is amended by revising 
paragraph (a)(l)(iii) to read as follows:

§ 60.9 Reporting adverse actions on 
clinical privileges.

(a) * * *
(1) * * *
(iii) In the case of a health care entity 

which is a professional society, when it 
takes a professional review action 
concerning a physician or dentist.
A A A A A
[FR Doc. 94-29560 Filed 11-30-94; 8:45 am] 
BILUNG CODE 4160-15-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 675
[Docket No. 931100-4043; I.D. 112594A]

Groundfish of the Bering Sea and 
Aleutian Islands Area

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Prohibition of retention.

SUMMARY: NMFS is prohibiting retention 
of Pacific cod by vessels using trawl, 
hook-and-line, or pot gear in the Bering 
Sea and Aleutian Islands management 
area (BSAI). This action is necessary to 
prevent exceeding the 1994 
apportionments of the Pacific cod total 
allowable catch (TAC) allocated to 
vessels using trawl, hook-and-line, or 
pot gear in the BSAI. NMFS is requiring 
that catches of Pacific cod in the BSAI 
be treated as prohibited species and 
discarded at sea with a minimum of 
injury.
EFFECTIVE DATE: 12 noon, Alaska local 
time (A.l.t.), November 25,1994, until 
12 midnight, A.l.t., December 31,1994. 
FOR FURTHER INFORMATION CONTACT: 
Andrew N. Smoker, 907-586-7228. 
SUPPLEMENTARY INFORMATION: The 
groundfish fishery in the BSAI exclusive 
economic zone is managed by NMFS 
according to the Fishery Management 
Plan for the Groundfish Fishery of the 
Bering Sea and Aleutian Islands Area 
(FMP) prepared by the North Pacific
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Fishery Management Council under 
authority of the Magnuson Fishery 
Conservation and Management Act. 
Fishing by U.S. vessels is governed by 
regulations implementing the FMP at 50 
CFR parts 620 and 675.

In accordance with § 675.20(a)(7)(ii), 
the Pacific cod TAC for the BSAI was 
established by the final 1994 initial 
specifications of groundfish (59 FR 
7656, February 16,1994), and increased 
by an apportionment from the reserve 
(59 FR 21673, April 26,1994) to 191,000 
metric tons (mt). The 1994 Pacific cod 
TAC allocated to vessels using trawl 
gear is 95,140 mt, and to vessels using 
hook-and-line or pot gear is 92,040 mt,, 
pursuant to § 675.20(a)(3)(iv); 59 FR 
4009, January 28,1994; 59 FR 21673, 
April 26,1994; and 59 FR 42776,
August 19,1994.

The Director, Alaska Region, NMFS, 
has determined, in accordance with 
§ 675.20(a)(9), that the 1994 Pacific cod 
TAC allocations to vessels using trawl 
gear and to vessels using hook-and-line 
or pot gear in the BSAI have been 
reached. Therefore, NMFS is requiring 
that further catches of Pacific cod by 
vessels using trawl gear and vessels 
using hook-and-line or pot gear in the 
BSAI be treated as prohibited species in 
accordance with § 675.20(c)(3), effective 
from 12 noon, A.l.t., November 25,
1994, until 12 midnight, A.l.t.,
December 31,1994.
Classification

This action is taken under § 675.20 
and is exempt from review under E.O. 
12866.

Authority; 16 U.S.C. 1801 et seq.
Dated: November 25,1994.

Richard H. Schaefer,
Director, O ffice o f  F isheries Conservation and  
M anagement, N ational M arine F isheries 
Service.
(FR Doc. 94-29535 Filed 11-25-94; 4:50 pml 
BILLING CODE 3510-22-F

50 CFR Part 677
[Docket No. 940839-4328; I.D. 081294A)

North Pacific Fisheries Research Pian

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Final specifications for 1995.

SUMMARY: NMFS announces North 
Pacific Fisheries Research Plan 
(Research Plan) final specifications for 
calendar year 1995. The specifications 
will be used to calculate fees to be paid 
by participants in the Gulf of Alaska

(GOA) groundfish fishery, Bering Sea 
and Aleutian Islands (BSAI) 
management area groundfish fishery, 
BSAI area king and Tanner crab 
fisheries, and Pacific halibut fishery in 
convention waters off Alaska (Research 
Plan fisheries) to fund an observer 
program to promote management, 
conservation, and scientific 
understanding of groundfish, halibut, 
and crab resources off Alaska.
EFFECTIVE DATE: January 1,1995, 
through December 31,1995.
ADDRESSES: The final report 
“Establishing the Fee Percentage and 
Standard Exvessel Prices for 1995” is 
available from the National Marine 
Fisheries Service, P.O. Box 21668, 
Juneau, AK 99802-1668.
FOR FURTHER INFORMATION CONTACT: Kim
S. Rivera, 907-586-7228.
SUPPLEMENTARY INFORMATION: 
Background

Section 313 of the Magnuson Act, as 
amended by section 404 of the High 
Seas Driftnet Fisheries Enforcement Act, 
Public Law 102-582, authorizes the 
North Pacific Fishery Management 
Council (Council) to prepare, in 
consultation with the Secretary of 
Commerce, a Research Plan for all 
fisheries under the Council’s 
jurisdiction, except salmon fisheries. On 
September 6,1994, NMFS published a 
final rule (59 FR 46126) to implement 
the Research Plan. That rule requires 
that observers be stationed on certain 
fishing vessels and at U.S. fish 
processors participating in Research 
Plan fisheries. The requirements may be 
extended to the halibut fishery off 
Alaska. Observers will be deployed for 
the purpose of collecting data necessary 
for die conservation, management, and 
scientific understanding of fisheries 
under the Council’s authority. The 
Research Plan also establishes a system 
of fees to pay for the costs of 
implementing the Research Plan, 
beginning January 1,1995. The fees are 
based on the exvessel value of retained 
catch from Research Plan fisheries. 
NMFS published in the Federal Register 
on September 12,1994 (59 FR 46816) 
proposed specifications establishing 
these values for 1995. The comment 
period ended on October 12,1994. No 
written comments were received on the 
proposed specifications.
Changes From the Proposed Rule

1. Standard Exvessel Prices. Prior to 
the September 15,1994, meeting of the 
Council’s Observer Oversight 
Committee (OOC), the draft report, 
“Establishing the Fee Percentage and 
Standard Exvessel Prices for 1995,” was

revised based on recommendations 
made by the Council at its June 1994 
meeting and on new exvessel price and 
program cost data. The OOC reviewed 

'  the revised draft and made its 
recommendations for the final fee 
percentage and standard exvessel prices. 
The draft report was revised for the 
September 1994 Council meeting. At 
that meeting, the Council: (1) Reviewed 
the information in the draft report; (2) 
received comments from the OOC, 
Advisory Panel (AP), Science and 
Statistical Committee (SSC), and the 
public; (3) adopted the recommendation 
of the OOC, AP, and SSC for a fee 
percentage of 2 percent; and (4) adopted 
the AP’s recommendations for the final 
standard exvessel prices for 1995.

The AP recommended reductions in 
18 of the standard exvessel prices 
proposed in the draft report and an 
increase in one price. For many of the 
prices proposed in the draft report, the 
size of the sample of fish ticket data 
with exvessel price information was 
large enough to provide good lower 
bound estimates of the 1994 exvessel 
prices. The 1994 fish ticket data tend to 
provide lower bound estimates for two 
reasons. First, they typically have not 
been adjusted to reflect post-season 
bonuses. Second, no adjustment has 
been made for the lower prices paid for 
small fish that are used to produce meal 
and are considered to be discards for the 
purposes of the fee collection program. 
Therefore, the AP recommendations 
appeared to be very conservative.

To determine whether the AP 
recommendations were lower than the 
exvessel prices expected for 1995,
NMFS reexamined the groundfish fish 
ticket price data and contacted several 
dominant processors to clarify the 
expectations concerning exvessel prices 
for 1995. This review suggested that the 
AP recommendations tended to 
understate the 1994 fish ticket prices 
and the price expectations for 1995 of 
the processors that were contacted. 
Therefore, the standard exvessel prices 
for groundfish established for 1995 by 
NMFS are based on 1994 groundfish 
fish ticket data, instead of the AP 
recommendations, when the sample 
sizes are adequate. For BSAI pollock, 
1994 fish ticket price data in 
combination with information from 
several dominant pollock processors 
were used to establish the standard 
exvessel prices. The processors 
indicated that the prices established for 
BSAI pollock are within their expected 
ranges for 1995. The standard exvessel 
prices established for halibut and crab 
are based on price projections provided 
by dominant processors for halibut and 
crab, respectively. The large reductions
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in the guideline harvest levels for the 
three largest crab fisheries have 
increased significantly the uncertainty 
concerning what the actual exvessel 
prices for crab will be in 1995.

The final report "Establishing the Fee 
Percentage and Standard Exvessel Prices 
for 1995” and the Council 
recommendations for 1995 standard 
exvessel prices indicate a net weight 
price for halibut. All of the other species 
standard exvessel prices are expressed 
as round-weight prices. Regulations at 
§677.6(b)(iv) require a round-weight 
standard exvessel price be used to 
calculate the bimonthly fee assessment. 
As a result, the Council’s recommended 
halibut net-weight price of $2,10/lb has 
been multiplied by the halibut product 
recovery rate (0.75) to arrive at the 
round-weight standard exvessel price 
($1.58/lb).

2. Species or Species Group 
Designations. Standard exvessel prices 
are given for species or species groups 
in the Research Plan fisheries. Several of 
these designations have been revised to 
reflect the species or species group 
designations in the proposed 1995 
annual BSAI and GOA groundfish 
specifications or to provide clarification. 
"Flatfish” and "other red rockfish” have 
been removed; "other species”, “rex 
sole”, “sharpchin rockfish”, and 
“northern rockfish” have been added. 
Chionocetes angulatus, C. tanneri, and 
Lithodes cou sei have been added to the

crab species, because they inadvertently 
were not included in the proposed rule.
1995 Final Research Plan 
Specifications

Section 677.11(b) of the Research Plan 
regulations requires NMFS to consider 
comments received on the proposed 
specifications and, following 
consultation with the Council, and with 
the State of Alaska in the case of 
observer coverage levels in the crab 
fisheries, to publish final specifications 
for the upcoming calendar year in the 
Federal Register. These specifications 
include standard axvessel prices, total 
exvessel value, fee percentage, levels of 
observer coverage for Research Plan 
fisheries, and embarkment/ 
disembarkment ports for observers.

After considering comments received 
on the proposed specifications and, 
following consultation with the Council, 
NMFS established the 1995 annual 
Research Plan specifications. The final 
report, "Establishing the Fee Percentage 
and Standard Exvessel Prices for 1995” 
contains details of the derivation of 
these final specifications, including 
sources o f information and assumptions 
that are not repeated here. Copies of the 
revised report are available from NMFS 
(see ADDRESSES).

Final specifications for calendar year 
1995 are as follows:

1. Standard exvessel prices. Standard 
exvessel prices are used to determine 
the annual fee percentage for the

G roundfish, by Area and G ear

calendar year and are the basis for 
calculating bimonthly fee assessments. 
Standard exvessel prices for species 
harvested in Research Plan fisheries are 
based on:

a. Exvessel price information by 
applicable season, area, gear, and 
processing sector for the most recent 12- 
month period for which data are 
available; 1

b. Factors that are expected to change 
exvessel prices in the upcoming 
calendar year; and

c. Any other relevant information that 
may affect expected exvessel prices 
during the Calendar year.

For 1995, the standard exvessel prices 
of species from Research Plan fisheries, 
based on best available information, are 
as follows:

Species
Price per 

pound,round 
weight ($/lb)

Halibut.................................. 1.58
Tanner crab:

C. b a ird i.............. ............. 3.00
C. o p ilio ............................ 2.00
C. an g u la tu s .................... 1.40
C. ta n n e r i......................... 1.40

King crab:
Bristol Bay red ................ 5.00
Adak re d ........................... 5.00
Pribilof re d ....................... 6.80
Norton Sound red ........... 2.20
St. Matthew b lu e ............. 4.30
Dutch Harbor brown........ 3.00
Adak brown..................... 3.00
Lithodes c o u s e i............... 2.00

Seasonv Species

Bering Sea/Aleu- 
tians

Gulf of Alaska Regulatory Areas

Westem/Central Eastern
Other
gear

Trawl
gear Other

gear
Trawl
gear

Other
gear

Trawl
gear

1 Arrowtooth flounder .................................... .................................................. 0.020 0.020 0.020 0.020 0.020 0.020
1 .........m Atka mackerel............................................................... ............................. „. 0.090 0,090 0.090 0.090
1 p m  m Deep-water flatfish2 ...................................................................................... 0 136 0.136 0 154 0 154

Demersal shelf rockfish3 ....................... ...................................................... 0.306 0.151 0.489 0 151
1 Flathead sole ...-..................................................................................... ....... 0.122 0.122 0.122 0.122 0.122 0.122
1 M M Greenland turbot.......................................... .............. ........................ 0.210 0.210

Other flatfish4 ....................................... ........................................................ 0.060 0.060
1 -g ip M Other species5 .......................... ...................... . 0 188 0 020 0.188 0.020 0.188 0.020
.T V Other rockfish6 ............................... .................................. ........................... 0.484 0.120
1 Pacific ocean perch.................................... ........................... .................... 0.249 0 120 0 249 0 120 0 249 0 120

Pacific cod .................. ................................................................................... 0.180 0.128 0 188 0 142 0 279 0 153
1 ........ Pelagic shelf rockfish7 .................................................................................. 0 395 0 130 0 282 0 130
1 Pollock.................................................. ........... ............................................. 0 072 0 085 0078 0 080 0 058 0 085
2 ........... Pollock ........................................................................................................... 0.072 0.077 0 078 0 071 0 058 0 080
1 Rex sole.......................................................................................................... 0.196 0.196 0^217 0.217
1 .......... Rock so le ................................................................ ....................................... 0.300 0.300
2 Rock so le ........................................................................................................ 0.060 0.060
1 ........... Sablefish............................................................................... 1.128 0.761 1 199 0 925 1 245 1 039
1 ......... Shallow-water flatfish8 ...................................................... .......................... 0.143 0.143 0.352 0.172
1 ÎS S M I Sharpchin rockfish.................................................................................. ...... 0.104 0.104
1 ......... Northern rockfish ...........................i.............................................. 0 104 0 104 0 104 0 104 0 104 0 104
1 ....;„ Shortraker/rougheye rockfish9 ..... .............. ......................... 0.200 0.200 0 200 0 200 0 200 0 200
1 ......... Slope rockfish40 ....... ............. ........... .......... ............................... 0 350 0 104 0 252 0 104
1 ........ Thornyhead rockfish.................................. .................................................. . 0.482 0.258 0.531 0.258
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Groundfish, by Area and G ear—Continued

Season1 Species

Bering Sea/Aleu- 
tians

Gulf of Alaska Regulatory Areas

Westem/Central Eastern
Other
gear

Trawl
gear Other

gear
Trawl
gear

Other
gear

Trawl
gear

1 ................ Yellowfin sole............................................................................... 0.060 0.060

1 For both pollock and rock sole, season 1 is January-March and season 2 is the rest of the year. For all remaining species, season 1 is the 
entire year.

2 Deep-water flatfish in the GOA means Dover sole and Greenland turbot.
3 Demersal shelf rockfish in the GOA means Sebastes pinniger (canary), S. nebulosos (china), S. caurinus (copper), S. maliger (quillback). S. 

helvomaculatus (rosethorn), S. nigrocinctus (tiger), and S. ruberrimus (yelloweye).
4 Other flatfish in the BSAI means flatfish not including Pacific halibut, flathead sole, Greenland turbot, rock sole, and yellowfin sole.
3Other species in the BSAI and the GOA means sculpins, sharks, skates, eulachon, smelts, capelin, squid, and octopus.
8 Other rockfish in the BSAI means all Sebastes and Sebastolobus species except for Pacific ocean perch, sharpchin rockfish, northern rock- 

fish, shortraker rockfish, and rougheye rockfish.
7 Pelagic shelf rockfish in the GOA means Sebastes melanops (black), S. mystinus (blue), S. ciliatus (dusky), S. entórnelas (widow) and S

flavidus (yellowtail). '
8 Shallow-water flatfish in the GOA means flatfish not including deep-water flatfish, flathead sole, rex sole, or arrowtooth flounder
9 Shortraker/rougheye rockfish means Sebastes borealis (shortraker) and S. aleutianus (rougheye).
10 Slope rockfish in the GOA means Sebastes aurora (aurora), S. melanostomus (blackgill), S. paucispinis (bocaccio), S. goodei (chilipepper)

S. crameri (darkblotch), S. elongatus (greenstriped), S. variegates (harlequin), S. wilsoni (pygmy), S. proriger (redstripe), S. zacentrus 
(sharpchin), S. jordani (shortbelly), S. brevispinis (silvergrey), S. diploproa (splitnose), S. saxícola (stripetail), S. miniatus (vermilion), S. babcocki 
(redbanded), and S. reedi (yeltowmouth).

Note: ” for price indicates that for that area, that particular species or species group designation is not applicable.

2. Total exvessel value. The total 
exvessel value of Research Plan fisheries 
is calculated as the sum of the product 
of the standard exvessel prices 
established for the calendar year and 
projected retained catches, by species.

For 1995, the estimate of the exvessel 
value of groundfish excludes one half of 
the value of retained catch delivered by 
catcher vessels >60 ft (18.3 m) length 
overall ($160.6 million/2 = $80.3 
million) because this retained catch is

only subject to the processors’ portion of 
the fee percentage.

For 1995, projected total exvessel 
values of species from Research Plan 
fisheries, based on best available 
information, are as follows:

Projected  1995 Retained Catch (Round Weight), P rice, and Exvessel  Value by S pecies

Halibut.................... ,i..... ..
Tanner crab:

C. bairdi... .............. .
C. opilio..... .

King crab:
Bristol Bay red ............
Adak red .......................
Pribilof red .......... .........
Norton Sound red .......
St. Matthew blue 
Dutch Harbor brown ....
Adak brown ...................
Total crab ....................

Groundfish:
Arrowtooth flounder......
Atka mackerel ..............
Deep-water flatfish .......
Demersal shelf rockfish
Flathead sole ...............
Greenland turbot ...r.....
Other flatfish.............. .
Other species ...............
Other rockfish..... .........
Pacific ocean perch ....
Pacific cod..............
PelagiQ shelf rockfish ...
Pollock............... .
Rex sole ............... ........
Rock s o le .....................
Sablefish ................ .
Shallow-water flatfish ...
Sharpchin/northem.... .
Shortraker/rougheye .... 
Slope rockfish ........ ......

Retained 
catch1 (x 1,000 

tbs)
Price2 ($/lb)

Exvessel 
value3 

(x$1,000)

58,667 1.58 92,400

7,500 3.00 22,500
55,700 2.00 111,400

0 5.00 0
1,000 5.00 5,000
2,000 6.80 13,600

300 2.20 660
3,000 4.30 12,900
1,200 3.00 3,600
4,100 3.00 12,300

74,800 3 181,960

3,475 0.02 70
120,226 0.09 10,820

3,210 0.14 437
1,620 0.40 645

14,468 0.12 1,765
13,691 0.21 2,875
7,930 0.06 476
3,386 0.15 491

962 0.41 399
32,852 0.12 3,946

355,754 0.16 55,165
5,877 0.15 860

2,744,282 0.08 218,471
9,414 0.20 1,845

44,712 0.21 9,392
52,226 1.19 62,054
13,685 0.14 1,958
1,989 0.10 207
4,677 0.20 935

12,917 0.11 1,358
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Projected  1995 Retained Catch (Round Weight), P rice, and Exvessel  Value by S pecies—Continued

Species
Retained 

catch1 (x1,000 
lbs)

Price2 ($/lb) Exvessel value3 
(x$1,000)

Thornyhead rockfish .............................. .............................................................................. 1,803 0.36 645
Yellowfin so le ..................... .................................................................................................. 146,685 0.06 8,801
Total4 groundfish..................................................................................................................
Research plan fisheries total4 .............................................................................................

3,595,840 3 383,616 
5 $658,000,000

1 Retained catch for groundfish and crab species excludes catch from State waters.
2 Exvessel prices for groundfish are weighted average prices across area, gear and season.
3 The product of retained catch and price does not necessarily equal the exvessel value due to rounding of retained catch and price.
4 Totals do not necessarily equal sums of all species due to rounding of retained catch and price.
5 In millions.

3. Research Plan fe e  percentage. The 
Research Plan fee percentage for a 
calendar year must equal the lesser of 2 
percent of the exvessel value of retained 
catch in the Research Plan fisheries or 
the fee percentage calculated using the 
following equation:

Fee percentage = [100 x (RRPG-FB- 
QF)/V]/(1-NPR), 
where:

RRPC is the projection of recoverable 
Research Plan costs for the coming year;

FB is the projected end of the year 
balance of funds collected under the 
Research Plan;.

OF is the projection of other funding 
for the coming year;

V is the projected exvessel value of 
retained catch in the Research Plan 
fisheries for the coming year; and

NPR is the percent (expressed as a 
decimal) of fee assessments that are 
expected to result in nonpayment.

For 1995, the best estimate of RRPC is 
$13.8 million. FB will be $0 for 1995, 
because no balance of funds exist at the 
end of 1994 to apply against program 
costs in 1995. OF for 1995 is projected

to be $2.6 million, consisting of $2.1 
million from NMFS and $0.5 million 
from the Alaska Department of Fish and 
Game. V for 1995 is estimated to be 
$577.7 million, as described under item 
2 above. NPR is estimated at 3 percent. 
Therefore, applying the formula above, 
the calculated fee percentage would be:

[100 x ($13.8 million-$0-$2.6 
million)/$577.7 million]/(l-.03) = 2.0 
percent.

Because the calculated fee is equal to 
the maximum assessable fee, the fee 
percentage for 1995 is 2.0 percent.

4. Observer coverage. For 1995, 
observer coverage levels in Research 
Plan fisheries are unchanged from 1994 
and are set out at § 677.10(a).

5. Em barkm ent/disem barkm ent ports. 
For 1995, observer contractors and 
operators of vessels required to have 
observer coverage arrange for observer 
embarkment and disembarkment. NMFS 
is not involved in d is  arrangement. 
Therefore, specification of embarkment/ 
disembarkment ports for 1995 is not 
necessary.

During November 1994, NMFS 
distributed standard exvessel prices to 
participants in the Research Plan 
fisheries, as well as other information 
on the 1995 fee collection program, to 
facilitate industry planning for the 1995 
implementation of the Research Plan. 
Except for halibut, the final standard 
exvessel prices specified in this action 
are unchanged from those distributed to 
Research Plan fishery participants. The 
halibut price has been revised to reflect 
a round-weight price as described 
above.
Classification

This action is taken under the 
authority of 50 CFR 677.11, as 
published at 59 FR 46126, September 6, 
1994, and is exempt from review under
E .0 .12866.

Dated: November 28,1994.
Gary Matlock,
Program Management Officer, National 
Marine Fisheries Service.
[FR Doc. 94-29639 Filed 11-30-94; 8:45 am}
BILLING CODE 3510-22-P
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 184
[Docket No. 93P-0024]

Diacetyl Tartaric Acid Esters of Mono- 
and Digiycerides; Revision of Common 
or Usual Name

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Proposed rule.

SUMMARY: The Food and Drug 
Administration (FDA) is proposing to 
revise its regulations to recognize the 
acronym “DATEM” as the alternate 
common or usual name of diacetyl 
tartaric acid esters of mono- and 
diglycerides. This proposal is in 
response to a citizen petition submitted 
by Grindsted Products Co.
DATES: Written comments by January 30, * 
1995. The agency proposes that any 
final rule that may be issued based on 
this proposal shall become effective on 
the date of publication of the final rule 
in the Federal Register.
ADDRESSES: Submit written comments 
to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, rm. 1-23,12420 
Parklawn Dr., Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:
Gerad L. McCowin, Office of Food 
Labeling (HFS-151), Food and Drug 
Administration, 200 C St. SW., 
Washington, DC 20204, 202-205-4561. 
SUPPLEMENTARY INFORMATION:

I. Background
In the Federal Register of February 

21,1989 (54 FR 7401), FDA published 
a final rule to affirm that diacetyl 
tartaric acid esters of mono- and 
diglycerides (§ 184.1101 (21 CFR 
184.1101)) are generally recognized as 
safe (GRAS) for use as direct human 
food ingredients (Docket No. 78N- 
0349). FDA initiated the rulemaking that 
resulted in the February 21,1989, final

rule by publishing a proposal in the 
Federal Register of February 8,1983 (48 
FR 5751).

In the Federal Register of March 31, 
1989 (54 FR 13168), FDA published a 
notice that corrected its response to a 
comment that was included in the 
February 21,1989, final rule. In that 
notice, the agency stated that the final 
rule had been inadvertently published 
while FDA was still considering a 
submission that claimed that “DATEM” 
was an appropriate acronym for diacetyl 
tartaric acid esters of mono- and 
diglycerides. FDA stated that it had 
completed its evaluation of this claim 
and had concluded that “ the use of the 
term ‘DATEM’ in conjunction with the 
ingredient name for diacetyl tartaric 
acid esters of mono- and diglycerides on 
food labels would be appropriate” (see 
§ 184.1101(e)). The agency went on to 
state that “[Pjublic exposure over a 
period of time could lead to eventual 
acceptance of the acronym as an 
alternate common or usual name for this 
ingredient.” The agency has not 
received any submissions subsequent to 
publication of the March 1989 
correction notice that were opposed to 
the use of the term “DATEM.”
II. Petition and Statement of Grounds

Grindsted Products Co., 201 Industrial 
Pkwy., P.O. Box 26, Industrial Airport, 
KS 66031, submitted a citizen petition, 
dated January 21,1993 (Docket No. 
93P-0024), that requests that FDA 
amend § 184.1101 to recognize the 
acronym “DATEM” as an alternate 
common or usual name for the GRAS 
food ingredient diacetyl tartaric acid 
esters of mono- and diglycerides, and to 
permit the use of “DATEM” on food 
labels to denote the use of these tartaric 
acid esters as components of processed 
foods.

In support of the action requested in 
its citizen petition, Grindsted Products 
Co. presented the following in its 
statement of grounds:

Diacetyl tartaric acid esters of mono- and 
diglycerides are common components of 
baked goods and other foods and have been 
used in these applications for more than forty 
years. From its earliest use in foods, this . 
compound has been referred to in the 
scientific community by its acronym, 
“DATEM.” * * *

The parenthetical listing of “DATEM” has 
been used since the publication of the above 
regulation in 1989. During that time, it has 
appeared on the labels of a majority of 
products, produced using the tartaric acid

esters. Many “DATEM”-labeled products are 
distributed nationally and are consumed by 
the public on a daily basis.

It is also important to note that the use of 
this alternate name will not, in any way, 
impede the public’s ability to obtain 
information about substances used to 
produce processed foods. The term 
“DATEM” has been used in scientific 
literature for over 15 years, and was used 
extensively by scientists and in food trade 
literature prior to FDA’s 1989 affirmation of 
DATEM’s GRAS status. * * *

According to the petition, the most 
common use of diacetyl tartaric acid 
esters of mono- and diglycerides is as a 
dough conditioner in baked goods. The 
petition claims that, each year, labels of 
over 250 million loaves of bread bear 
the parenthetical listing of the acronym 
“DATEM.” Additionally, the petition 
claims that over 100 million units of 
refrigerated ready-to-bake dough 
products are produced annually using 
the “DATEM” parenthetical listing. 
Grindsted Products Co. included labels 
of products that contain diacetyl tartaric 
acid esters of mono- and diglycerides as 
exhibits to the petition.

The petitioner also conducted a 
literature search based solely on the 
term “DATEM,” and it identified 15 
articles published in the scientific 
literature between 1970 and 1993 that 
contained a reference to “DATEM.” The 
petitioner concluded that the use of 
“DATEM” as an alternate common or 
usual name for diacetyl tartaric acid 
esters of mono- and diglycerides on food 
labeling will not inhibit public 
identification of this common food 
component.
III. The Proposal

FDA recognizes that food * 
manufacturers have been declaring 
“DATEM” in parentheses in the 
ingredient statement following the 
required name, diacetyl tartaric acid 
esters of mono- and diglycerides, for 
approximately 5 years. The agency 
agrees with the petitioner that because 
both terms have been consistently used 
together on products marketed in the 
United States, American consumers 
purchasing bakery products and other 
similar products containing diacetyl 
tartaric acid esters of mono- and 
diglycerides have had an opportunity to 
become familiar with “DATEM.”

The agency also recognizes, based 
upon the reference search and copies of 
articles supplied with the petition, that 
both scientific and trade journals have
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I  used “DATEM” in referring to diacetylII  tartaric acid esters of mono- and 
I  diglycerides.

Tnus, based on the petition’s showing 
I  that the public has been exposed to the 
I  acronym “DATEM” for approximately 5 
I  years, FDA tentatively concludes thatII  such exposure has been adequate to 
I  allow consumers to recognize the term 
■  and to understand its meaning. The 
I  agency’s tentative decision is consistent 
I  with its decision in adopting “canola”
■  as the alternate common or usual name 
I  for low erucic acid rapeseed oil (see 53 
■  FR 36067, September 16,1988; and 53 
I  FR 52681, December 29,1988). In that 
I  rulemaking, FDA found, after a period 
■  of joint declaration of approximately the 
■  same length as the period during which 
I  DATEM and diacetyl tartaric acid esters 
■  of mono- and diglycerides have been 
I  declared together, that “there has been 
■  sufficient exposure to the term ‘canola 
I  oil’ to allow the American consumer to 
■  recognize and understand the term.” 

Based on the information and 
■  tentative findings discussed above, FDA 
■  is proposing to revise paragraphs (a) and 
■  (e) of § 184.1101 on diacetyl tartaric acid 
■  esters of mono- and diglycerides to 
■  provide for the use of the acronym 
■  “DATEM” in food labeling as the 
■  alternate common or usual name of this 
■  ingredient.
■  IV. Environmental Impact

The agency has determined under 21 
■  CFR 25.24(a)(9) and (a)(ll) that this 
■  action is of a type that does not 
■individually or cumulatively have a 
■  significant effect on the human 
■  environment. Therefore, neither an 
■  environmental assessment nor an 
■environmental impact statement is 
■required.
■  V. Analysis of Impacts

FDA has examined the impacts of the 
■proposed rule under Executive Order 
■  12866 and the Regulatory Flexibility Act 
■  (Pub. L. 96-354). Executive Order 12866 
■directs agencies to assess all costs and 
■benefits of available regulatory 

It [alternatives and, when regulation is 
■necessary, to select regulatory 
■approaches that maximize net benefits 
■(including potential economic, 
■environmental, public health and safety 
■effects; distributive impacts; and 
■equity).

According to Executive Order 12866, 
■ a  regulatory action is economically 
■significant if it meets any one of a 
■number of specified conditions,
■  including having an annual effect on the 
■economy of $100 million or adversely 
■affecting in a material way a sector of 
■ th e economy, competition, or jobs. A 
■regulation is considered significant

under Executive Order 12866 if it raises 
novel legal or policy issues. The 
Regulatory Flexibility Act requires 
analyzing options for regulatory relief 
for small businesses.

There are no compliance costs 
associated with this proposed rule 
because this proposed rule will not 
prohibit any current activity. Under this 
proposal, the use of the acronym 
“DATEM” as the alternate common or 
usual name of the substance diacetyl 
tartaric acid esters of mono- and 
diglycerides is optional. Food 
manufacturers may continue to use the 
longer chemical common or usual name 
in food labeling applications. In 
addition, this proposal will not generate 
costs for consumers because consumers 
have had an opportunity to become 
familiar with die use of the term 
“DATEM” and because this term is used 
in scientific and trade journals. The 
benefit of the proposed rule is the 
ability of manufacturers to use the term 
“DATEM” in place of the longer 
chemical common or usual name in 
food labeling applications.

Based on these considerations, FDA 
finds that this proposed rule is not an 
economically significant regulatory 
action, as defined in Executive Order 
12866. In addition, and in compliance 
with the Regulatory Flexibility Act, FDA 
certifies that this proposed rule will not 
have a significant impact on a 

H substantial number of small businesses. 
Finally, this proposal raises no novel 
legal or policy issues. Therefore, FDA 
finds that this proposed rule is not a 
significant regulatory action as defined 
by Executive Order 12866.
VI. Comments

Interested persons may, on or before 
January 30,1995, submit to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, rm. 1-23, 
12420 Parklawn Dr., Rockville, MD 
20857, written comments regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday,
List of Subjects in 21 CFR Part 184

Food ingredients.
Therefore,.under the Federal Food, 

Drug, and Cosmetic Act and under the 
authority delegated to the Commissioner 
of Food and Drugs, it is proposed that 
21 CFR part 184 be amended as follows:

PART 184—DIRECT FOOD 
SUBSTANCES AFFIRMED AS 
GENERALLY RECOGNIZED AS SAFE

1. The authority citation for 21 CFR 
part 184 continues tp read as follows:

Authority: Secs. 201, 402,409, 701 of the 
Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 321,342,384,371).

2. Section 184.1101 is amended by 
revising paragraphs (a) and (e) to read as 
follows:

§ 184.1101 Diacetyl Tartaric Acid Esters of 
Mono- and Diglycerides.

(a) Diacetyl tartaric acid esters of 
mono- and diglycerides, also known as 
DATEM, are composed of mixed esters 
of glycerin in which one or more of the 
hydroxyl groups of glycerin has been 
esterified by diacetyl tartaric acid and 
by fatty acids. The ingredient is 
prepared by the reaction of diacetyl 
tartaric anhydride with mono- and 
diglycerides that are derived from edible 
sources.
i s  Hr ilr i t

(e) Labeling: The acronym “DATEM” 
may be used as the alternate common or 
usual name for the ingredient diacetyl 
tartaric acid esters of mono- and 
diglycerides.

Dated: November 22,1994.
W illiam  K. Hubbard,
Interim Deputy Commissioner for Policy.
[FR Doc. 94-29521 Filed 11-30-94; 8:45 ami 
BILLING CODE 4160-01-F

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 766

Use of Department of the Navy 
Aviation Facilities by Other Than 
United States Department of Defense 
Aircraft

AGENCY: Department of the Navy, DOD. 
ACTION: Proposed rule.

SUMMARY: The Department of the Navy 
is revising its regulations which 
establish the responsibilities and 
describe the procedures for the use of 
United States Navy and Marine Corps 
aviation facilities by aircraft other than 
U.S. Department of Defense aircraft. 
This revision clarifies requirements and 
responsibilities and provides more 
latitude for decisionmaking at lower 
levels.
DATES: C o m m en ts m u st b e re ce iv ed  by  
Jan u ary  3 ,1 9 9 5 .
ADDRESSES: In terested  p a rtie s  sh ould  
su b m it w ritten  c o m m e n ts  to : O ffice o f
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the Chief of Naval Operations (N885), 
ATTN: CAPT Calhoun, Pentagon, 
Washington, DC 20350.
FOR FURTHER INFORMATION CONTACT: 
CAPT J. R. Calhoun, Chief of Naval 
Operations (N885), Pentagon, 
Washington, DC 20350.
SUPPLEMENTARY INFORMATION: This 
revision adds a list of types of civil uses 
allowed at Naval Air Stations; adds and 
expands terms explained; deletes 
reporting requirements for emergency 
landing; changes “Military Airlift 
Command (MAC)“ to “Air Mobility 
Command (AMC)”; modifies approval 
authority for landing at Navy or Marine 
Corps aviation facilities, delegates 
authority to approve all landings to the 
commanding officer at joint naval or 
civil use airports, modifies and expands 
the instructions for obtaining a Civil 
Aircraft Landing Permit; delegates to the 
commanding officer of Navy or Marine 
Corps aviation facilities the authority to 
issue Civil Aircraft Landing Permits 
under a variety of circumstances; adds 
instructions for Civil Aircraft Landing 
permit renewals; increases the fee for 
unauthorized landings at Navy or 
Marine Corps aviation facilities; 
increases the landing fees at Navy or 
Marine Corps aviation facilities; and 
increases the minimum parking and 
storage fees. Theform OPNAV 3770/1 
has been cancelled.

The Department of the Navy has 
determined that this regulation is not a 
“significant” rule as defined by 
Executive Order 12866 and is not 
subject to the relevant provisions of the 
Regulatory Flexibility Act of 1980 (5 
U.S.C. 605(b)). DD Forms 2400, 2401, 
and 2402 contain reporting or 
recordkeeping requirements under the 
criteria of the Paperwork Reduction Act 
of 1980 (44 U.S.C. 3501 et seq.), and 
have been approved by the Office of 
Management and Budget (OMB) under 
control number 0701-0050,

List of Subjects in 32 CFR Part 766
Aircraft, Federal buildings and 

facilities.
Accordingly, part 766 of chapter VI of 

title 32 of the Code of Federal 
Regulations is proposed to be revised to 
read as follows:

PART 766—USE OF DEPARTMENT OF 
THE NAVY AVIATION FACILITIES BY 
CIVIL AIRCRAFT

Sec.
766.1 Purpose.
766.2 Definition of terms.
766.3 Authority.
766.4 Policy.
766.5 Conditions governing use of aviation 

facilities by civil aircraft.

766.6 Approving authority for landings at 
Navy/Marine Corps aviation facilities.

766.7 How to request use of naval aviation 
facilities.

766.8 Processing procedures.
766.9 Use of more than one Navy air 

facility.
766.10 Cancellation or suspension of the 

civil aircraft landing permit, DD 2401.
766.11 Fees for landing, parking and 

storage.
766.12 Unauthorized landings.
766.13 Sale of aviation fuel, oil, services 

and supplies.
766.14 Forms.
766.15 Processing procedures for civil 

aircraft landing permits.
Authority: 49 U.S.C. 1507.

§766.1 Purpose.
This part establishes the policy and 

procedures for the use of Navy and 
Marine Corps aviation facilities by 
aircraft other than United States 
Department of Defense aircraft. The 
provisions of this part 766 are SECNAV 
Instruction 3770.1C of 15 December 
1992, available in the Pentagon library.

§ 766.2 Definitions of terms.
For the purpose of this part, certain 

terms are defined as follows:
A lternate use. Use of the aviation 

facility, specified in the flight plan, to 
which an aircraft may divert when a 
landing at the point of first intended 
landing becomes impractical because of 
weather. (Aircraft may not be 
dispatched, prior to takeoff from the 
airport of origin, to a facility licensed for 
alternate use.)

B ailed aircraft. U.S. Government- 
owned aircraft delivered by the 
Government to a Government contractor 
for a specific purpose directly related to 
a Government contract.

Civil aircraft. Domestic or foreign 
aircraft operated by private individuals 
or corporations, or foreign government- 
owned aircraft operated for commercial 
purposes. Civil aircraft includes 
“contract aircraft” and “leased aircraft.” 

Civil aviation. All flying activity by 
civil aircraft including “commercial 
aviation” and “general aviation.” 

Com m ercial aviation. Transportation 
by aircraft of passengers or cargo for hire 
and the ferrying of aircraft as a 
commercial venture.

Contract aircraft. Civil aircraft 
operated under charter or other contract 
to any U.S. Government department or 
agency.

Facility. A separately located and 
officially defined area of real property in 
which Navy exercises a real property 
interest and which has been designated 
as a Navy or Marine Corps aviation 
facility by cognizant authority; or where 
the Department of the Navy has 
jurisdiction over real property

agreements, expressed or implied, with 
foreign governments, or by rights of 
occupation. ((This definition does not 
include aircraft carriers nor any other 
type of naval vessel with a landing area 
for aircraft.)

General aviation. All types of civil 
aviation other than commercial aviation 
as defined above.

Government aircraft. Public aircraft 
used exclusively in the service of any 
government or of any political 
subdivision thereof, including the 
government of any State, Territory, or 
possession of the United States, or the 
District of Columbia, but not including 
any government owned aircraft engaged 
in carrying persons or property for 
commercial purposes. For purposes of 
this paragraph, “used exclusively in the 
service of” means, for other than the 
Federal Government, an aircraft which 
is owned and operated by a 
governmental entity for other than 
commercial purposes or which is 
exclusively leased by such 
governmental entity for not less than 90 
continuous days. Government aircraft 
includes “military aircraft,” “bailed 
aircraft,” and “loaned aircraft.”

Joint-use facility . A Navy or Marine 
Corps facility where a specific 
agreement between the Department of 
the Navy and a civilian community, or 
between the U.S. Government and a 
foreign government, provides for civil 
aircraft use of the runways and 
taxi ways. Civil aircraft terminal, 
parking, and servicing facilities are 
established and controlled by civil 
authorities in an area separate from 
those of the Navy or Marine Corps.

Leased aircraft. U.S. Government- 
owned aircraft delivered by the 
Government to a lessee subject to terms 
prescribed in an agreement which does 
not limit the lessee’s use of the aircraft 
to Government business.

Loaned aircraft. U.S. Government- 
owned aircraft delivered gratuitously by 
any Department of Defense agency to 
another Government agency, to a U.S. 
Navy and Marine Corps Flying Club, or 
to a U.S. Army or Air Force Aero Club.

M ilitary aircraft. Aircraft used in the 
military services of any government.

O fficial business. Business, in the 
interest of the U.S. Government, which 
personnel aboard an aircraft must 
transact with U.S. Government 
organizations or personnel at or near the 
naval aviation facility concerned. Use of 
a facility to solicit U.S/ Government 
business is not “official business.”^,

Provisional use. Use of a naval 
aviation facility for the purpose of 
providing adequate service to a 
community where, because of repair, 
construction or the performance of other
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work, the regular civil airport servicing 
the community is not available for an 
extended period. (An aircraft may be 
dispatched prior to takeoff from the 
airport of origin to a naval aviation 
facility authorized for provisional use.)

Scheduled use. Use of a facility on a 
scheduled or regularly recurring basis 
by an air carrier certified by the Civil 
Aeronautics Board to provide passenger 
and cargo service to a community or 
area..

Services in connection with 
government contracts. This type of 
operation, cited on the Landing Permit,

; indicates the use of a facility for 
transporting the contractor’s supplies 
and personnel for the performance of 
work at the facility under the terms of 
a specific U.S. Government contract.

Technical stop. An enroute landing 
for the purpose of obtaining fuel, oil,

; minor repairs, or crew rest. This does 
| not include passenger accommodations 
I nor passenger/cargo enplaning or 
I deplaning privileges unless specifically 
S authorized by the Chief of Naval 
Operations.

User. An individual, corporation, or 
company named in the Landing Permit,

\ Hold Harmless Agreement, and the 
Certificate of Insurance.

§766.3 Authority.
Air navigation facilities owned or 

I operated by the United States may be 
made available for public use under 
such conditions and to such extent as 
the head of the department or other 

I agency having jurisdiction thereof 
[ deems advisable and may by regulation 
prescribe. (See 49 U.S.C. 1507)

§766.4 Policy.
Navy and Marine Corps aviation 

f facilities are established to support the 
I operation of Navy and Marine Corps 
[aircraft. Equipment, personnel, and 
material are maintained only at a level 

[necessitated by these requirements and 
[shall not be used to support the 
[operation or maintenance of civil 
[aircraft or non U.S. Government aircraft, 
[except as noted in paragraphs (a) and (b) 
[of this section. (Nothing in this part 
[should be interpreted to prohibit any 
[aircraft from landing at any suitable 
[Navy or Marine Corps aviation facility 
|in the case of a bona fide emergency). 
[See paragraph (i) of § 766.5.

(a) General. Subject to the procedures 
[established elsewhere in this part, civil 
[aircraft and government aircraft, other 
¡than those belonging to the U.S. 
[Government may use Navy or Marine 
Ith^P8 âc*^ *es’ ^  necessary, provided

(1) They do not interfere with military 
[requirements, and the security of

military operations, facilities, or 
equipment is not compromised.

(2) No adequate civil airport is 
available. (Exception to this provision 
may be made when the aircraft is 
operated in connection with official 
business as defined in § 766.2.)

(3) Pilots comply with regulations 
promulgated by the cognizant military 
agency and the commanding officer of 
the facility.

(4) Civil aircraft users assume the risk 
in accordance with the provisions of the. 
Landing Permit.

(5) Each aircraft is equipped with two- 
way radio which provides a capability 
for voice communications with the 
control tower on standard Navy/Marine 
Corps frequencies.

(6) The user, or requesting 
government, has obtained permission 
through diplomatic channels from the 
host country wherein the facility of 
intended landing is located, if 
applicable.

(b) Types o f  Civil Use. The specific 
types of civil use the U.S. Navy 
normally authorizes are listed in 
paragraphs (b)(1) through (b)(16) of this 
section. Others may be considered if 
sufficient justification is provided.

(1) Contractor or Subcontractor 
Personnel. A U.S. or foreign contractor 
or subcontractor, operating corporate or 
personal aircraft, who uses a U.S. Navy 
installation to fulfill the terms of a U.S. 
Government contract. The contractor or 
subcontractor must indicate on the DD 
2401 the current government contract 
numbers; the U.S. Navy installation 
required for each contract; a brief 
description of the work to be performed; 
and, the name, telephone number, and 
address of the government contracting 
officer. Potential contractors may not 
land at U.S. Navy installations for the 
purpose of pursuing or presenting an 
unsolicited proposal for procurement of 
government business.

(2) D emonstration Flights. Permits an 
aircraft or aircraft component 
manufacturer to display or demonstrate 
aircraft (nonaerobatic) or installed 
components to U.S. Government 
representatives who have procurement 
interest or authority, or certification 
responsibilities. Nonaerobatic 
demonstration or display must be a 
contractual provision or presented at the 
request of an authorized U.S. 
Government representative. The name, 
address, and telephone number of the 
requesting government representative or 
contracting officer and contract number 
must be included on the DD 2401.

(3) A ctive Duty U.S. Military. 
Authorizes active duty U.S. military 
members, operating their own aircraft or 
aircraft leased at their own expense, to

use any U.S. Navy installation for 
official duty transportation (temporary 
duty, permanent change of station, etc.). 
Under no conditions shall such aircraft 
be allowed to base or operate from a 
facility for personal convenience nor 
base at a facility under guise of official 
business. A copy of current travel orders 
or other official travel certification must 
be on board the aircraft.

(4) Reserve Forces. Permits members 
of the U.S. Reserve Forces (including 
Reserve Officer Training Corps and 
National Guard) operating their own 
aircraft or aircraft leased at their own 
expense, to use a specific U.S. Navy 
installation where their assigned unit is 
located to fulfill their official duty 
commitment or for travel duty (TDY) at 
other installations when on official 
travel orders. A request routed through 
the commander for an endorsement, 
which validated military status and 
requirement for use of U.S. Navy 
installations listed on the permit 
application, is required. When 
appropriate, travel orders must be on 
board the aircraft.

(5) Civilian Em ployees o f the U.S. 
Government. Permits civilian employees 
of the U.S. Government, operating their 
own aircraft or aircraft leased at their 
own expense, to use U.S. Navy 
installations only for official 
government business travel. A copy of 
current travel orders or other official 
travel certification must be on board the 
aircraft.

(6) S pecial Conveyance. Permits 
government personnel to use a chartered 
aircraft for single flights between two or 
more points for official business only. 
The official directing the travel must 
authorize use of special conveyance and 
arrangements for hiring the aircraft must 
be made by a transportation office. A 
copy of official orders citing the special 
conveyance authorization must be on 
board the aircraft.

(7) Air Shows. Permits civil aircraft 
operators to participate in air shows at 
Navy and Marine Bases. Participation in 
air shows is at the invitation of the 
installation commanding officer only.

(8) Civil Air Patrol (CAP). Permits 
aircraft owned and operated by the CAP 
to use designated U.S. Navy 
installations for official CAP activities. 
Endorsement of the application is by 
Headquarters, Civil Air Patrol, U.S. Air 
Force, Director of Operations, Maxwell 
Air Force Base, Alabama 36112-5572.

(9) U.S. Navy and M arine Corps 
Flying Club and U.S. Army/U.S. Air 
Force Aero Club M embers. Permits 
individuals to operate their own aircraft 
into and out of the U.S. Navy airfield 
where they hold active aero/flying club 
membership. Written endorsement on
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the DD 2401 by the aero/flying club 
manager which validates the 
individual’s aero/flying club 
membership. (Members using (J.S. Navy 
flying club facilities located on a civil 
airfield must provide the endorsement, 
and DD 2400 and DD 2402 to the local 
commander. DD 2401 is not required.)

(10) W eather A lternate A irport. 
Permits scheduled air carriers to divert 
to a specified U.S. Navy installation 
when weather conditions require a 
change from the original destination 
while in flight. Aircraft may not be 
dispatched from the point of departure 
to a U.S. Navy airfield which has been 
designated as an approved weather 
alternate. Actual use is predicated on 
weather conditions at scheduled 
destination. Scheduled route structure 
must encompass the U.S. Navy airfield 
requested for use.

(11) A ir  M obility C om m a nd  (AM C) 
Contract o r  Charter. Permits an air 
carrier to use a U.S. Navy installation 
under the terms of a AMC contract. 
International flights must have a AMC 
Form 8, Civil Aircraft Certificate, on 
board the aircraft. Domestic flights must 
have either a Certificate of LOGAIR 
Operations (U.S. Air Force, Air Force 
Logistics Command], Certificate of 
QUICKTRANS (U.S. Navy), a Certificate 
of Courier Service Operations (AMC), or 
a Certificate of Intra-Alaska Operations 
on board the aircraft.

(12) U .S. G overnm ent Contract o r  
C harter O perator. Permits an air carrier 
to use a U.S. Navy installation under the 
terms of a U.S. Government contract or 
charter agreement by a U.S. Government 
department or agency other than the 
Department of Defense. Carrier must 
identify the chartering agency and 
provide the name, address, and phone 
number of the Government official 
procuring the transportation. An official 
government document must be on board 
the aircraft to substantiate that the flight 
is operating for a U.S. Government 
department or agency.

(13) C ontractor o r S ubcontractor  
C harter O perator. An operator who uses 
a U.S. Navy installation for the 
transportation of U.S. or foreign 
contractor or subcontractor personnel or 
cargo in support of a current U.S. 
Government contract. The contractor or 
subcontractor must provide written 
validation to the approving authority 
that the charter operator will be 
operating on their behalf in fulfilling the 
terms of a government contract, to 
include current government contract 
numbers and titles; the U.S. Navy 
installations which are required; and, 
the name, telephone number, and 
address of the government contracting 
officer.

(14) D O D C harter. A civil aircraft 
operator who uses a U.S. Navy 
installation for the official 
transportation of DOD personnel or 
cargo. Tender of service approved by the 
Military Transportation Management 
Command (MTMC) and an SF 1169 or 
1103, U.S. Government Bill of Lading, 
on the aircraft to validate the operation 
is for the DOD. (Passenger charters 
arranged by the MTMC are assigned a 
commercial air movement (CAM) or 
civil air freight movement number each 
time a trip is awarded. Installations will 
normally be notified by message at least 
24 hours in advance of a pending CAM 
operation.)

(15) M edia. Permits" representatives of 
the media to gather information about a 
U.S. Government operation or event.
Use will be considered on a case-by-case 
basis; for example, if other forms of 
transportation would preclude meeting 
a production deadline or if use would 
be in the best interest of the U.S. 
Government, authorization would be 
warranted. Concurrence of the 
installation commander, base operations 
officer, and public affairs officer is 
required.

(16) O ther. Under certain 
circumstances, based on the justification 
provided, use of U.S. Navy installations 
may be authorized for:

(i) Aircraft certification testing as 
required by Federal Aviation 
Regulations (FARs) which does not 
involve use of Navy testing hardware. '

(ii) Commercial development testing 
at Navy flight test facilities.

(iii) Commercial charter operations.
(iv) Commercial aircrew training 

flights.
(v) Private, nonrevenue producing 

flights for personal or company 
convenience.

(vi) Temporary scheduled air service.
(vii) Foreign government charter.
(viii) Flights transporting foreign 

military sales (FMS) material. 
(Hazardous, oversized, or classified 
cargo only,) Description of cargo 
(nomenclature and or proper shipping 
name). The description of hazardous 
cargo must include the Department of 
Transportation exemption number, 
hazard class, number of pieces, and net 
explosive weight.

fix) Certified flight record attempts.
(x) Political, candidates. (For security 

reasons only.) Aircraft either owned or 
chartered explicitly for a Presidential or 
Vice Presidential candidate, including 
not more than one accompanying 
overflow aircraft for the candidate’s staff 
and press corps. Candidate must be a 
Presidential or Vice Presidential 
candidate being aboard one of the 
aircraft (either on arrival or departure).

Normal landing fees will be charged. 
Fuel may be sold on a cash or credit 
basis. To reduce conflict with U.S. 
statutes and U.S. Navy operational 
requirements, and to provide 
expeditious handling of aircraft and 
passengers, the following guidance 
applies for the installation commander:

(A) Minimum official (base officials) 
welcoming party.

(B) No special facilities are to be 
provided.

(C) No on-base political rallies or 
speeches.

(D) No official transportation should 
be provided for unauthorized personnel 
(press, local populace, etc.).

(E) The Secret Service must confirm 
that use has been requested in support 
of their security responsibilities.

(xi) Aircraft either owned or 
personally chartered for transportation 
of the President, Vice President, or a 
past President of the United States; the 
head of any U.S. federal department or 
agency; or a Member of the Congress. 
Use by other than the President or Vice 
President must be for official 
government business.

(c) Jo int U se. When a specific 
agreement is entered into by the 
Department of the Navy pertaining to 
joint civil or military use of a Navy or 
Marine Corps facility, the terms of that 
agreement shall take precedence over 
the provisions of this part.

§ 766.5 Conditions governing use of 
aviation facilities by civil aircraft.

(a) Risk. The use of Navy or Marine 
Corps aviation facilities by civil aircraft j 
shall be at the risk of the operator. 
Except as hereinafter provided for U.S. 
Government contractors, the 
Department of the Navy shall assume no ] 
liability or responsibility by reason of 
the condition of the landing area, 
taxiways, radio and navigational aids, or! 
other equipment or for notification of 
such condition; or by the acts of its 
agents in connection with the granting 
of the right to use such naval facility. No 
responsibility is assumed for the 
security of or damage to aircraft while 
on property owned or controlled by the 
U.S. Government.

(b) M ilitary R ules. Operators of civil 
aircraft utilizing a Navy or Marine Corps! 
aviation facility shall be required to 
comply with the air and ground rules 
promulgated by the Department of the 
Navy and the commanding officer of the | 
aviation facility. Such compliance shall 
pertain specifically to clearance 
authorization for the entry, departure, or j 
movement of aircraft within the 
confines of the terminal area normally 
controlled by the commanding officer of j 
the aviation facility.
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(c) F ed era l Aviation R egulations. 
Operators of civil aircraft shall be 
required to comply with all Federal 
Aviation Administration (FAA) rules 
and regulations including filing of flight 
plans. When such flight plans are 
required, they shall be filed with the 
commanding officer or his or her 
authorized representative prior to the 
departure Of the aircraft. When such a 
flight plan is not required, a list of 
passengers and crew members, the 
airport of first intended landing, the 
alternate airport, and fuel supply in 
hours shall be placed on file prior to 
takeoff, with the commanding officer or 
with the local company representative, 
as appropriate.

(a) H o u rs o f  O peration. The use of a 
Navy or Marine Corps aviation facility 
by civil aircraft shall be limited to the 
hours when the facility is normally in 
operation.

(e) W eather M inim um s. Civil aircraft 
shall comply with weather minimums 
as follows:

(1) Visual Flight Operations shall be 
conducted in accordance with Federal 
Aviation Regulations, § 91.155 
(available at the Pentagon library). If 
more stringent visual flight rules 
minimums have been established for the 
point of departure or destination, as 
noted in the aerodrome remarks section 
of the Department of Defense Flight 
Information Publication (enroute) 
Instrumentation Flight Rules— 
Supplement, then the ceiling and 
visibility must be at or above these 
minimums in the applicable control 
zone.

(2) Instrument flight operations shall 
be conducted in accordance with 
Federal Aviation Regulations, § 91.175 
(available at the Pentagon library).

(f) In sp ectio n . The commanding 
officer of a Navy or Marine Corps 
aviation facility may conduct such 
inspection of a transiting civil aircraft 
and its crew, passengers and cargo as he 
or she may consider appropriate or 
necessary to the carrying out of his or 
her duties and responsibilities.

(g) C ustom s, Im m igration, A gricu lture, 
a nd  P ublic H ealth Inspection.

(1) The civil aircraft commander shall 
be responsible for compliance with all 
applicable customs, immigration, 
agriculture, and public health laws and 
regulations. He or she shall also be 
responsible for paying fees, charges for 
overtime services, and for all other costs 
connected with the administration of 
such laws and regulations.

(2) The commanding officer of the 
Navy or Marine Corps aviation facility 
will inform the appropriate public 
officials of the arrival of civil aircraft 
subject to such laws and regulations. He

or she will not issue clearances for a 
civil aircraft to takeoff until such laws 
and regulations have been complied 
with. Procedures for insuring 
compliance with such laws and 
regulations shall be as mutually agreed 
to by the commanding officer of the 
aviation facility and the local public 
officials.

(h) W eather A lternate. If a Navy or 
Marine Corps aviation facility has been 
approved for use as an alternate airport, 
radio clearance must be obtained from 
such facility as soon as the decision is 
made enroute for such use.

(i) E m e rg e n c y  Landings, Any aircraft 
may land at a Navy or Marine Corps

. aviation facility when necessary as a 
result of a bona fide emergency. 
However, whenever the nature of the 
emergency permits the pilot to select the 
time and place of the landing, it is 
preferred that the pilot land the aircraft 
at a civil field.

(1) The commanding officer of the 
Navy or Marine Corps aviation facility 
will require that the pilot of the aircraft 
pay all fees and charges and execute the 
Landing Permit (DD 2401). A statement 
explaining the circumstances of the 
emergency landing must be noted in 
paragraph 4 of the permit application. If 
a narrative report from the pilot is 
available, it may be attached to the 
application.

12) C lea ra n ce o f  Runway. The 
Department of the Navy reserves the 
right to use any method to clear a 
runway of aircraft or wreckage 
consistent with operational 
requirements. Care will be exercised to 
preclude unnecessary damage in 
removing wrecked aircraft; however, the 
Navy assumes no liability as a result of 
such removal.

(3) R epairs, (i) Aircraft requiring 
major repairs may be stored temporarily 
in damaged condition. If repairs cannot 
be completed within a reasonable time, 
the aircraft must be removed from the 
facility by the owner or operator of the 
aircraft.

(ii) No aircraft will be given a major 
or minor overhaul.

(iii) Engine or airframe minor 
components may be furnished, when 
not available through commercial 
sources, provided such supplies can be 
spared and are not known to be in short 
supply. The issuance of such supplies 
must be approved by the commanding 
officer of the Navy or Marine Corps 
aviation facility.

(iv) Minor components in short 
supply or major components for which 
there is a repeated demand can be 
furnished only on authority obtained 
from the Aviation Supply Office, 
Philadelphia, Pennsylvania (for

continental facilities) or local fleet air 
command or major aviation supply 
depot (for extra-continental facilities). 
Complete engines, airplane wings, or 
other major items of equipment shall 
not be furnished under this authority.

(v) If the commanding officer of the 
Navy or Marine Corps aviation facility 
believes it is desirable to furnish 
requested material or services in excess 
of the restrictions stated here, he or she 
shall request instructions from the Chief 
of Naval Operations (OP-55), giving a 
brief description of the material or 
services requested together with his or 
her recommendations.

(4) R eim b u rsem en t fo r  Costs, (i) The 
civil user making an emergency landing 
will be billed in accordance with 
paragraphs 032500-032503 of the 
NAVCOMPT Manual for payment of all 
costs incurred by the Government as a 
direct result of the emergency landing. 
Such costs will include those associated 
with labor, material, rental of 
equipment, vehicles or tools, etc., for:

(A) Spreading foam on runway before 
the aircraft attempts emergency landing.

(B) Fire and crash control and rescue.
(C) Movement and storage of aircraft 

or wreckage.
(D) Damage to runway, lights, 

navigation aids, etc.
(ii) There will be no charge for naval 

meteorological services and naval 
communications facilities for the 
handling of arrival and departure 
reports, air traffic control messages, 
position reports and safety messages.

(iii) The determination as to whether 
landing fees shall be charged under an 
emergency landing for maintenance or 
repair shall be the prerogative of the 
commanding officer of the facility.

§ 766.6 Approving authority for landings at 
Navy or Marine Corps aviation facilities.

(a) Except as limited in paragraphs (b) 
and (c) of this section, the commanding 
officer of a Navy or Marine Corps 
aviation facility may approve or 
disapprove applications and issue 
permits (DD 2401) for landings of civil 
aircraft at their facility when such 
landing is:

(1) Directly connected with or in 
support of U.S. Government business, 
except those listed in paragraph (c) of 
this section.

(2) In connection with U.S. 
Government interests on an infrequent 
basis when no adequate civil airport is 
available.

(3) By aircraft owned and operated by 
Navy or Marine Corps Flying Clubs or 
U.S. Army or Air Force Aero Clubs 
which are operated as instrumentalities 
of the U.S. Government.

(4) By aircraft owned and operated by 
U.S. Government personnel when such
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use is in accordance with § 766.4(b) (1) 
and (2).

(5) By civil aircraft either owned or 
personally chartered by:

(i) The President or Vice President of 
the United States or a past President of 
the United States.

(ii) The head of any federal 
department or agency.

(iii) A Member of Congress.
(6) By a bailed, leased, or loaned 

aircraft (as defined in § 766.2) when 
operated in connection with official 
business only.

(7) By aircraft owned and operated by 
states, counties or municipalities of the 
United Statès when used for official 
business of the owner.

(8) For those U.S. naval stations on 
which a joint-use civilian airport is 
operated the following additional uses:

(i) Commercial training flights;
(ii) Commercial charter flights;
(iii) Private, non-revenue flights;
(iv) Foreign government charter;
(v) Foreign military sales charter;
(vi) Scheduled commercial airlines; 

and
(vii) Other uses consistent with the 

operation of a commercial airport.
(b) Except as limited by paragraph (c) 

of this section, the Commander in Chief, 
U.S. Naval Forces, Europe; Commander 
in Chief, U.S. Atlantic Fleet; 
Commander in Chief, U.S. Pacific Fleet; 
Chief of Naval Education and Training; 
Commander, Naval Air Warfare Center, 
Weapons Division; Commander, Marine 
Corps Air Bases, Eastern Area; 
Commander, Marine Corps Air Bases, 
Western Area; and Commander, Marine 
Corps Air Bases, Pacific may approve 
civil aircraft use of any active aviation 
facility under their control. (Aircraft 
landing authorizations overseas shall 
agree with the provisions of applicable 
international agreements.)

(c) The Chief of Naval Operations may 
approve any of the above requests, and 
is the only agent empowered to approve 
all other requests for use of naval 
facilities by civil and government 
aircraft, for example:

(1) Application for use of more than 
one facility when the facilities are not 
under the control of one major 
command.

(2) Application for use of naval 
aviation facilities when participating in 
U.S. Government or Department of 
Defense single-manager contract and 
charter airlift operations; i.e., Air 
Mobility Command (AMC) or Military 
Traffic Management and Terminal 
Service (MTMTS).

(3) Application for a facility to be 
used as a regular civil airfield for a 
community, by either commercial or 
general aviation.

(4) Requests for use of a facility by 
foreign civil or government aircraft 
when:

(i) Such use is not covered by an 
agreement between the U.S.
Government and the government of the 
aircraft’s registry, or

(ii) the facility is located in a country 
other than that in which the foreign 
aircraft is registered.

(5) The Chief of Naval Operations has 
designated the Commander, Naval 
Facilities Engineering Command 
(COMNAVFACENGCOM) to serve as his 
agent for approving or disapproving 
applications and issuing permits for 
landings of civil aircraft at Department 
of the Navy facilities.

§ 766.7 How to request use of naval 
aviation facilities.

(a) A pplication Procedures. The 
prospective user can obtain a copy of 
this regulation and the required forms 
from a U.S. Navy air installation. The 
user is responsible for reviewing the 
regulation and accurately completing 
the forms before submitting them to the 
approving authority (§ 766.6). The types 
of use normally authorized are specified 
in § 766.4 and § 766.15. The verification 
required for each type of use must be 
included with the application. To allow 
time for processing, all documents shall 
be submitted at least 30 days before the 
date of the first intended landing. The 
name of the user must be the same on 
all forms. Original handwritten 
signatures, not facsimiles, are required 
on all forms. Prospective civil users of 
a U.S. Navy installation must apply for 
authorization as follows:

(1) Have the insurance company or its 
authorized agent complete and sign DD 
2400. The user name in item 3 of the DD 
2400 must correspond with the user 
name in item 1 of DD 2401. All coverage 
must be stated in U.S. dollars. See 
paragraph (b) of this section for required 
minimum coverage. The DD 2400 is 
valid until 1 day before the insurance 
expiration date. A DD 2400 with the 
statement “until canceled” in lieu of a 
specific expiration date is valid for 3 
years from the effective date. Upon 
expiration, the DD 2400 must be 
resubmitted along with DD 2401 for 
continued use of U.S. Navy 
installations. The DD 2400 Shall be sent 
to the approving authority by the user 
together with the other required forms.

(2) Prepare, sign, and submit DD 2401 
in an original and three copies.

(i) Provide, in alphabetical order, the 
name and location of each U.S. Navy 
installation requested for use. (The 
statement “Any U.S. Navy Installation 
Worldwide” is acceptable for users 
performing AMC charters. “Any U.S.

Navy Installation Within the CONUS” 
or “Any U.S. Naval Installation East 
(West) of the Mississippi” is acceptable, 
if warranted by official government 
business, for other users.)

(ii) Provide a brief explanation of the 
purpose of use, with verification for 
each type of use, as specified in
§ 766.15. When the purpose for use does 
not correspond with the categories 
listed in § 766.15, it may be considered 
if sufficient justification is provided.

(iii) Aircraft registration numbers are 
required unless the DD 2400 indicates 
coverage for “any aircraft of the listed 
model owned and/or operated” in lieu 
of specific registration numbers 
(paragraph (b) of this section). All other 
aircraft information must be provided.

(iv) The period of use is determined 
by the insurance expiration date shown 
on a completed DD 2400. Except where 
an earlier date of expiration is indicated 
on the permit, the landing permit will 
expire 1 day before the insurance 
coverage expiration date shown on DD 
2400, or 3 years from the date the permit 
is issued when the insurance expiration 
date either exceeds 3 years or is 
indefinite (for example, “until 
canceled”).

(v) Once the DD 2401 has been 
approved and distributed, users may 
make no further entries or amendments 
without the consent of the approving 
authority.

(vi) Upon expiration, resubmit DD
2401 along with DD 2400 for continued 
use of U.S. Navy installations.

(3) Complete, sign, and send original 
DD 2402 to the approving authority. 
When the user is a corporation, the DD
2402 must be completed and signed by 
a second corporate officer (other than 
the officer executing DD 2402) to certify 
the signature of the first officer. Once 
the completed and signed DD 2402 has 
been accepted by an approving 
authority, and unless rescinded for 
cause, it is valid until obsolete, and 
need not be resubmitted to the same 
approving authority.

(b) Insurance requirem ents. Each user 
who applies for permission to land at a 
U.S. Navy installation must present 
proof of third-party liability insurance 
on DD 2400, with the amounts stated in 
U.S. dollars. The policy number, 
effective date, and expiration date are 
required. The statement “until 
canceled” may be used in lieu of a 
specific expiration date. The 
geographical area of coverage must 
include the area where the U.S. Navy 
installation of proposed use is located.
If several aircraft or aircraft types are 
included under the same policy, a 
statement such as “all aircraft owned,” 
“all aircraft owned and/or operated,” or
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I “all aircraft operated,” may be used in 
lieu of aircraft registration numbers. To 

11 meet the insurance requirements, either 
11 Split Limit coverage for Bodily Injury, 

Property Damage, and Passengers or a 
[ Single Limit coverage is required. The 

■  coverage carried will be at die expense 
I  of the user with an insurance company

I[ acceptable to the U.S. Navy and must be 
current during the period the U.S. Navy 
installation will be used. The liability 

J  required is computed on the basis of 
™ aircraft maximum gross takeoff weightI(MGTOW) and passenger or cargo 

configuration. Minimum coverage will 
not be less than the amount indicated in 
1 the instructions provided with DD 2400.

(1) Any insurance presented as a 
I single limit of liability or a combination 

■  of primary and excess coverage will be 
| an amount equal to or greater than the 
j minimums required for bodily injury,
| property damage, and passengers for 

^  each accident as indicated in the 
11 instructions provided with DD 2400.

(2) Each user’s policy will specifically 
11 provide that:

(i) The insurer waives any right of 
11 subrogation he or she may have against 
11 the U.S. by reason of any payment made 
I [ under the policy for injury, or property 
I [ damage that might arise out of or in 
■  connection with the insured’s use of any 
■U.S. Navy installation

(ii) The insurance afforded by the 
■policy applies to the liability assumed 
■by the insured under DD 2402.

(iii) If the insurer or the insured 
■cancels or reduces the amount of 
■insurance afforded under the listed 
■policy before the expiration date 
■indicated on DD 2400, the insurer will 
■send written notice of policy 
■cancellation or coverage reduction to 
■the approving authority at least 30 days 
■before the effective date of the 
■cancellation or reduction. The policy 
■must state that any cancellation or 
■reduction will not be effective until at 
■least 30 days after such notice is sent.

[ (c) E xcep tio n s  to the foregoing 
•requirement are:

I  (1) Aircraft owned and/or operated by 
■departments or agencies of the U.S. 
■Government for official business.

(2) Aircraft owned and operated for 
■non-commercial purposes by agencies of 
■ a  foreign government, except in cases 
■where the foreign government charges 
• e e s  for U.S. Government aircraft.,

[ (3) Aircraft owned and operated by 
■states, possessions, and territories of the 
■ Jnited  States and political subdivisions, 
■hereof, when used for official business 
■ o f  the owner.

1 (4) Aircraft owned and operated by 
■either Navy/Marine Corps Flying Clubs 
■ o r Aero Clubs of other military services

which are operated as instrumentalities 
of the U.S. Government.

(5) Bailed aircraft, provided the 
bailment contract specifies that the U.S. 
Government is the insurer for liability.

(d) Preparation o f  Form s.
(1) The license application, DD 2401, 

will be completed in quadruplicate by 
the applicant in accordance with 
detailed instructions provided with the 
form.

(2) The Certificate of Insurance, DD 
2400, will be completed by the insurer 
in accordance with the detailed 
instructions provided with the form. 
Only the signed original certificate and 
one copy are required to be submitted.

(3) Tne Hold Harmless Agreement, DD 
2402, will be completed and signed by 
the applicant in accordance with the 
instructions provided with the form. 
Only the signed original will be 
submitted.

(e) S ubm ission  o f  Form s.
(1) The forms executed by the 

applicant shall be submitted to the 
approving authority at least 30 days 
prior to the first intended landing. In 
those instances when the applicant 
requires use of a single Navy air 
installation, the form shall be submitted 
directly to the Commanding Officer of 
the installation involved. Requests for 
permits which shall be valid at more 
than one Navy air installation shall be 
submitted to the Commander, Naval 
Facilities Engineering Command who 
shall process the forms on behalf of the 
Chief of Naval Operations. In those 
instances when there is not sufficient 
time for the Commander, Naval 
Facilities Engineering Command to 
process a permit application, the 
commanding officer of an air 
installation may issue a one time permit 
upon receipt of all required forms 
properly executed by the applicant.

(2) Once the DD 2400 is on file with 
an executing authority, it is valid until 
insurance expiration date and may be 
used by that executing authority as a 
basis for action on any subsequent DD 
2401s submitted for approval.

(f) N o n-E xclusive U se Airports. When 
neither the Chief of Naval Operations 
nor the Commandant of the U.S. Marine 
Corps has exclusive operational control 
over a landing area, the aircraft operator 
will obtain permission to land from the 
appropriate civil or military authority.

§766.8 Processing procedures.
Upon receipt of an application (DD 

2400, DD 2401, and DD 2402) for use of 
a U.S. Navy installation, the approving 
authority:

(a) Determines the availability of the 
installation and its capability to 
accommodate the type of use requested.

(b) Determines the validity of the 
request and ensures all entries on DD 
2400, DD 2401, and DD 2402 are in 
conformance with this regulation.

(c) Approves DD 2401 (with 
conditions or limitations listed) by 
completing all items in the approving 
authority section. Installation 
commanders assign a permit number 
comprised of the last three letters of the 
installation’s International Civil

. Aviation Organization code identifier, 
the last two digits of the calendar year, 
a four-digit number sequentially 
assigned, and a letter suffix, see 
§ 766.15, indicating the type of use; 
such as ADW 90—0001. Approving 
authorities listed in paragraphs (b) and
(c) of § 766.6 use a three-position 
organization abbreviation; such as CNO 
90-0002. COMNAVFACENGCOM uses 
the abbreviation NFR.

(d) Disapproves the request if:
(1) Use interferes with current 

operations, security, or safety.
(2) Adequate civil facilities are- 

collocated or available in the proximity 
of the requested U.S. Navy installation 
when use is not required for official 
government business. See § 766.4(a)(2).

(3) Use could result in substantial 
competition with civil airports or air 
carriers.

(4) Civil user has not fully complied 
with this regulation.

(e) Distributes the approved DD 2401 
before the first intended landing, when 
possible:

(1) Retains original plus one; and
(2) Returns one copy to the user.
(f) Extension o f  Permits.
(1) Permits can be extended for 

additional periods of time without 
having to reapply when there are no 
major changes involved. To obtain an 
extension, the applicant must provide to 
the approving authority:

(i) A new Certificate of Insurance (DD 
2400).

(ii) A letter requesting an amendment 
to extend the current permit to coincide 
with the expiration date of the new 
Certificate of Insurance.

(iii) Both the new Certificate of 
Insurance and the letter requesting the 
amendment must be received together 
by the approving authority.

(iv) Amendments to extend permits 
may be issued up to 3 years after the 
expiration date of a license provided 
there are no major changes involved.

(v) Requests for extensions must be 
received by the approval authority at 
least 2 calendar weeks prior to the 
expiration of the permit or 2 weeks prior 
to the date of the next intended landing 
if the permit has expired previously. 
Requests for extensions received after 
this time may result in the applicant not
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being able to land at a naval installation. 
It is the sole responsibihty of the 
applicant to ensure a timely submission 
for extension.

(g) C onversion fro m  Perm it V alid  at a 
Single to M ultiple Installations. Permits 
issued by a commanding officer which 
are valid at a single installation may be 
converted to a permit valid at more than 
one installation through the following 
procedure:

(1) The applicant submits a letter to 
the approving authority at the 
installation where the current permit 
was issued requesting the change. 
Included in the request should be a new 
DD 2401 which includes all information 
required to obtain approval to use the 
additional installations. In addition, a 
new DD 2400 may be required if the 
coverage on the existing DD 2400 does 
not cover the installation(s) requested 
for use.

(2) The installation shall transmit the 
new application together with the file 
containing the current original DD 2400 
and DD 2402, together with a copy of 
the current DD 2401 to 
COMNAVFACENGCOM.

(3) Upon issuance of the new permit, 
the Commander, Naval Facilities 
Engineering Command will notify the 
approving authority of the original 
permit, that the permit has been 
superseded and is no longer valid.

§ 766.9 Use of more than one Navy air 
facility.

Civil Aircraft Landing Permits are 
valid only at installations designated on 
the permit. In the case where more than 
one Navy installation is listed on the 
permit or the permit states “Any U.S. 
Navy Installation Within the CONUS”, 
“Any U.S. Navy Installation East (West) 
of the Mississippi River” or “Any U.S. 
Navy Installation Worldwide”, it is the 
responsibility of the civil user to 
provide to the installation commanding 
officer, a copy of the current permit 
prior to landing at the installation. 
Commanding officers of Navy or Marine 
Corps aviation facilities will keep on file 
copies of current landing permits 
submitted to them. If there is any 
question concerning the permit, the 
installation commanding officer will 
verify with the approving authority.

§ 766.10 Cancellation or suspension of the 
civil aircraft landing permit, DD 2401.

(a) C ancellation. (1) If the user fails to 
comply with the terms of the Landing 
Permit DD 2401 or of any applicable 
regulations, all current Landing Permits 
for that user will be canceled. A 
canceled Landing Permit .cannot be 
reinstated; a new application must be

submitted for approval as explained in 
§766.7,.

(2) If the commanding officer of a 
Navy or Marine Corps aviation facility 
has reason to believe that the use of a 
Landing Permit is not in accordance 
with the terms of the permit he should 
immediately notify the Chief of Naval 
Operations, giving the name of the user, 
the Landing Permit number, and citing 
the circumstances of the misuse. All 
such instances shall be documented by 
the commanding officer.

(b) S uspensio n . The approving 
authority, or the commanding officer of 
the Navy or Marine Corps facility, may 
suspend an approved Landing Permit 
when such licensed use would be 
inconsistent with Navy/Marine Corps or 
national defense interests. Whenever 
possible, the Department of the Navy 
will avoid suspension of permits which 
have been issued for official business or 
scheduled air carrier use, In all cases, 
suspensions will be lifted as quickly as 
possible. A suspension will not have the 
effect of extending the expiration date of 
an approved Landing Permit.

(c) Notification. Upon cancellation or 
suspension of a Landing Permit which 
is valid at more than one Navy 
installation, the approving authority 
will notify the affected Naval air 
installations of the cancellation or 
suspension.

§ 776.11 Fees for landing, parking, and 
storage.

(а) The commanding officer of a Navy 
or Marine Corps aviation facility will 
collect landing, parking, and storage 
fees, as applicable, from all users 
required to have a Landing Permit by
§ 766.7, except for the following:

(1) Government aircraft (see § 766.2) 
except that foreign government aircraft 
will be charged fees if their government 
charges similar fees for the U.S. 
Government aircraft.

(2) Aircraft being produced under a 
contract of the U.S. Government.

(3) Any contract aircraft (see 
paragraph (b)(1) of § 766.2) or other civil 
aircraft which is authorized to use the 
facility on official business.

(4) Aircraft employed to train 
operators in the use of precision 
approach systems (GCA, ILS, et al) 
provided full-stop or touch-and-go 
landings are not performed.

(5) Aircraft owned and operated by 
either Navy or Marine Corps Flying 
Clubs or Aero Clubs of other military 
services which are operated as 
instrumentalities of the U.S. 
Government.

(б) Aircraft owned and operated by 
military personnel on active duty 
regular and reserve (see § 766.2).

(7) Landing fees incident to 
emergency landings for which the 
landing fee has been waived by the 
commanding officer in accordance with 
paragraph (i)(4)(iii) of § 766.5.

(b) F e e  fo r  U nauthorized  L an din g . If 
an aircraft lands at a Navy or Marine 
Corps aviation facility without obtaining 
prior permission (except for a b o n a  f id e  
emergency landing), a landing fee in 
excess of the normal landing fee will be 
charged to cover the additional 
expenses incurred due to special 
handling and processing. The fee for an 
unauthorized landing will be as follows:

(1) For aircraft weighing less than 
12,500 pounds: $250.

(2) For aircraft weighing 12,500 
pounds, or more, but less than 40,000 
pounds: $500.

(3) For aircraft weighing 40,000 
pounds, or more, but less than 100,000 
pounds: $1,000.

(4) For aircraft weighing above 
100,000 pounds: $1,500.

(c) N orm al L anding F ee . The normal 
landing fee is based on the aircraft 
maximum authorized gross takeoff 
weight, to the nearest 1,000 pounds. The 
maximum gross takeoff weight may be 
determined either from items 5e of DD 
2401 or from the “Airplane Flight 
Manual” carried aboard each aircraft. If 
the weight cannot be determined, it 
should be estimated.
Charge per Landing

Inside CONUS—1.50/1,000 pounds or. 
any portion thereof with a minimum of ' 
$ 20 .00 .

Outside CONUS—1.70/1,000 pounds , 
or any portion thereof with a minimum 
of $25.00.

(d) Parking a n d  Storage F ees . Fixed 
and rotary wing aircraft parking and 
storage fees are based upon the gross 
takeoff weight of the aircraft as follows: ]

(1) O utside a H angar. Charges begin 6 J 
hours after the aircraft lands. The rate is 
10 cents per thousand pounds for each 
24 hour period or fraction thereof, with 
a minimum charge of $20.00 per 
aircraft.

(2) In sid e a H angar. Charges begin as j 
soon as the aircraft is placed inside the 
hangar. The rate is 20 cents per 1,000 
pounds for each 24 hour period or 
fraction thereof, with a minimum charge] 
of $20.00 per aircraft.

(e) R eim bursem ent. Collections 
incident to direct (out of pocket) costs 
will be credited to local operating and 
maintenance funds. All other 
collections, such as for landing, parking, 
and storage fees will be credited to Navy 
General Fund Receipt Account 172426. j 
Accumulation of costs and preparation 
of billing documents are prescribed in
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paragraphs 032500-032503 of the 
NAVGOMPT Manual.

(f) Security D eposit. All users, other 
than these listed in paragraph (al of 
§ 766.11, contemplating more than one 
landing per month, will be required to 
provide a security deposit in the form of 
a certified check payable to the 
“Treasurer of the United States” in 
payment of the estimated costs of 
landing, hangar, and outside parking 
fees, for 3 months in advance, 
calculated as provided in paragraphs 
(b), (c) and (d) of § 766.11. Security 
deposits will be bandied as .set forth in 
paragraph 032102 of the NAVGOMPT 
Manual.

§766.12 Unauthorized landings.
Any aircraft that lands at a Navy or 

Marine Corps aviation facility without 
•obtaining prior permission from an 
approving authority, except in a bona 
fide emergency, is in violation of this 
part. Civil aircraft landing in violation 
of this regulation will have to pay the 
fee prescribed in paragraph 12b of this 
instruction. In those cases where an 
unauthorized landing is made at a 
facility within a Naval Defense Area, 
proclaimed as such by Executive Order 
of the President, civil aircraft may he 
impounded and the operator 
prosecuted. In any event, before the 
aircraft is authorized to depart, the 
commanding officer of the facility wail:

(a) Inform the aircraft operator of the 
provisions of this part.

lb) Require the aircraft operator (or 
owner), before takeoff, to pay all fees / 
and charges and to comply with the 
following procedure:

(1) Execute <DD 2401, explaining in 
item 4 of that form the reason for 
landing.

(2) In lieu of submitting a Certificate 
of Insurance, BD 2400, the insurer must 
famish evidence of sufficient insurance 
to include waiver of any right of 
subrogation against the United States 
and that such insurance applies to the 
liability assumed by the insured under 
DD 2401.

(3) When it appears that die violation 
may have been deliberate, or is a 
repeated violation, departure 
authorization must be obtained from the 
Chief of Naval Operations.

(4) Waiver of the requirements in 
paragraphs (b) f l j  and (2) of § 766ul2 
may be obtained from the Chief o f Naval 
Operations to expedite removal of these 
aircraft when such waiver is considered 
appropriate.

§ 766.13 Sale of aviation fuel, o il, services, 
and supplies.

(a) G eneral Policy. In accordance with 
49 U.S.C. 1507, Navy or Marine Corps

aviation fuel, oil. services, and supplies 
are not sold to civil aircraft in 
competition with private enterprise. 49 
U.S.C. 1507, however, does authorize 
the sales of fuel, oil, equipment, 
supplies, mechanical service, and other 
assistance by reason of an emergency. 
Such sales will fee made only where 
there is no commercial source and only 
in the amount necessary for the aircraft 
to continue on its course to the nearest 
airport operated by private enterprise.

fo) Contract A ircraft. Thé sale of 
aviation fuel, oil, supplies, etc., to 
aircraft under U.S. Government contract 
or charter is permitted at, and limited 
to, points where passengers or cargo are 
loaded into or discharged from the 
aircraft under terms of the contract or 
charter. Sales are not authorized at 
naval aviation facilities where 
commercial supplies and services aré 
available.

§766.14 Forms.
Forms DD 2400 (11-90), Ovil 

Certificate of Insurance, DD 2401 (1.1— 
90), Civil Aircraft Landing Permit, and 
DD 2402 f 11-90), O vil Aircraft Hold 
Harmless Agreement, may be obtained 
from COMNAVFACENGCOM (Code 
241JB), 200 Stovall Street, Alexandrin, 
VA 22332-2300.

(The reporting and recordkeeping 
requirements in :§ 766,14 were approved by 
the Office of Management and Budget under 
control number 0701-0050 which expire 
February 26,1997)

§ 766.15 Processing procedures lo r ch/H 
aircraft landing permits.

(a) Processing Permit Applications. 
Processing permit applications requires 
forms DD 2400, DD 2401, and DD 2402 
Renewal applications require DD 2400 
and DD 2401.

(b) Processing Procedures. (1) If use is 
requested for contractor or 
subcontractor personnel {see
§ 766.4{bKl)) and is verified by contract 
number; brief description of work; 
name, address, and telephone number of 
government ■contracting officer, then the 
approval authority is the Chief of Naval 
Operations or die Installation 
Commander, as appropriate.

(2) If use is requested for 
demonstration flights {see § 766.4(b)(2)) 
and is verified by name, address, and 
telephone number of government 
sponsor; or if  contractual requirements 
under paragraph (b)(1) of this section 
apply, then the approval authority Is the 
Chief of Naval Operations or the 
Installation Commander, as appropriate.

(3) If use is requested for active duty 
U.S. military {see § 766.4 (b)(3)3 and is 
verified by social security number, then 
the approval authority is the Chief of

Naval Operations or the Installation 
Commander, as appropriate.

(4) If use is requested for ¡reserve 
forces (see § 766u4 (b)(4)} and is verified 
by the commander’s endorsement and 
TDY orders on board the aircraft, if 
assigned unit is not located on airfield, 
then the approval authority is the Chief 
of Naval Operations or the Installation 
Commander, as appropriate.

(5) If use is requested for civilian 
employees of the U.S. Government (see 
§ 766.4(b)(5)) and is verified by TDY 
orders, which may only be available to 
approving authority upon arrival at the 
installation, then the approval authority 
is the Chief of Naval Operations or the 
Installation Command»', as appropriate. 
Annotate on DD 2401 that TDY orders 
must be on board the aircraft.

(6) If use is requested for special 
conveyance (see § 766.4(bH6)) and is 
verified by a copy of official orders on 
board the aircraft, then the approval 
authority is the Chief of Naval 
Operations or the Installation 
Commander, as appropriate. Annotate 
on DD 2401 that TDY orders must be on 
board the aircraft.

(7) If use is requested for air shows 
(see § 766.4 (b)(7)) and is verified by 
invitation from the base commanding 
officer to participate in air show, then 
the approval authority is the Chief of 
Naval Operations or the Installation 
Commander, as appropriate.

(8) If  use is requested for civil air 
patrol (see § 766.4 (bX-8)) and is verified 
by -endorsement by HQ CAP-USAF/DO, 
then the approval authority is the Chief 
of Naval Operations or the Installation 
Commander, as appropriate.

(9) If use is requested for aero club 
member (see § 766.4 (h)(9)) and is 
verified by endorsement by the aero 
club manager, then the approval 
authority is the Chief of Naval 
Operations or the Installation 
Commander, as appropriate.

(10) If use is requested for weather 
alternate airport (see § 766.4 (b)-(io)) and 
is verified by scheduled air carrier 
status, then the approval authority is the 
Chief of Naval Operations or the 
Installation Commander as appropriate. 
Landing fees must be charged. Airfield 
must be designated for weather alternate 
use by GNO. An approved DD 2401 
must include the following statement: 
“Weather alternate use permits the 
diversion to and use of a U.S. Navy 
airfield only when unforecast weather 
conditions require a diversion while in 
flight from the original destination. 
Aircraft may not be dispatched from the 
point of departure to a U-S. Navy 
airfield approved for weather alternate 
use.”
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(11) If use is requested for AMC 
contract or charter (see § 766.4 (b)(ll)) 
and is verified by AMC Form 8; 
Certificate of LOGAIR; Certificate of 
QUICKTRANS; Certificate of Courier 
Service, or Certificate of Intra-Alaska 
Operations on board the aircraft, then 
the approval authority is the Chief of 
Naval Operations. ^

(12) If use is requested for U.S. 
Government contract or charter operator 
(see § 766.4 (b)(12)) and is verified by 
the name of government agency 
sponsoring flight and official 
government documentation on board 
the aircraft to substantiate the flight is 
chartered by U.S. Government, then the 
approval authority is the Chief of Naval 
Operations or the Installation 
Commander,, as appropriate. An 
approved DD 2401 must include the 
following statement: “A certificate of 
operations, U.S, Government bill of 
lading, cargo manifest, transportation 
request, or other official government 
document must be on board the aircraft 
and will be presented with the DD 2401 
to substantiate that use is for a U.S. 
Government agency. Loading enroute or 
terminal stops at Navy airfields will be 
only for onloading or offloading U.S. 
Government passengers or cargo unless 
the contract or charter agreement 
expressly permits landing for another 
purpose.”

(13) If use is requested for contractor 
or subcontractor charter operator (see
§ 766.4 (b)(13)) and is verified by 
written validation by contractor or sub
contractor that the charter is operating 
on their behalf, plus information in 
paragraph (b)(1) of this section, then the 
approval authority is the Chief of Naval 
Operations or the Installation 
Commander, as appropriate.

(14) If use is requested for DOD 
charter (see § 766.4 (b)(14)j and is 
verified by approval by Military Traffic 
Management Command (MTMC) and 
official government documentation on 
board the aircraft to substantiate the 
flight is chartered by U.S. Government, 
then the approval authority is the Chief 
of Naval Operations or the Installation 
Commander, as appropriate. An 
approved DD 2401 must include the 
following statement: "A certificate of 
operations, U.S. Government bill of 
lading, cargo manifest, transportation 
request, or other official government 
document must be on board the aircraft 
and will be presented with the DD 2401 
to substantiate that use is for a U.S. 
Government agency. Loading enroute or 
terminal stops at Navy airfields will be 
only for onloading or offloading U.S. 
Government passengers or cargo unless 
thé contract or charter agreement

expressly permits landing for another 
purpose.”

(15) If use is requested for the media 
(see § 766.4 (b)(15)) and is verified by 
concurrence of the installation 
commander, public affairs, and base 
operations, then the approval authority 
is the Chief of Naval Operations.

(16) If use is requested for 
certification testing (see § 766.4 
(b)(16)(i)) and is verified, then the 
approval authority is the Chief of Naval 
Operations.

(17) If use is requested for commercial 
development testing (see § 766.4 
(b)(16)(ii)) and is verified by compliance 
with Air Force Regulation 80-19, then 
the approval authority is the Chief of 
Naval Operations. Air Force Regulations 
are available at the Pentagon 1 library.

(18) If use is requested for commercial 
charter (see § 766.4 (b)(16)(iii)) and is 
verified, then the approval authority is 
the Chief of Naval Operations.

(19) If use is requested for commercial 
aircrew training (see § 766.4 (b)(16)(iv)) 
and is verified by a memorandum of 
understanding with sponsor for use of 
the specific airfield, then the approval 
authority is the Chief of Naval 
Operations.

(20) If use is for private, non-revenue 
producing flights (see § 766.4 (b)(16)(v)) 
and is verified, then the approval 
authority is the Chief of Naval 
Operations.

(21) If use is for temporary scheduled 
air service (see § 766.4 (b)(16)(vi)) and is 
verified by a written request by local 
government officials or airport authority 
(normally limited to use when local 
airport is temporary unavailable) then 
the approval authority is the Chief of. 
Naval Operations.

(22) I f  use is for foreign government 
charter (see § 766.4 (b)(16)(vii)) and is 
verified, then the approval authority is 
the Chief of Naval Operations.

(23) If use is for foreign military sales 
(FMS) charter (see § 766.4 (b)(16)(viii)) 
and verified by FMS case number wiüi 
cargo categorized as classified, 
hazardous, or oversized, then the 
approval authority is the Chief of Naval 
Operations.

(24) If use is for a certified flight 
record attempts (see § 766.4 (b)(16)(ix)) 
and verified by Certification by the 
National Aeronautics Association, then 
the approval authority is the Chief of 
Naval Operations.

(25) Ifuse is for a political candidate 
(see § 766.4 (b)(l6)(x)) and verified by a 
Secret Service request for a post- 
convention, then the approval authority 
is the Chief of Naval Opérations.

(26) If use is for an appointed or 
elected official (see § 766.4 (b)(16)(xi)) 
and verified as official government

business, then the approval authority is 
the Chief of Naval Operations.

(27) For those permit applications 
where the approval authority is the 
Installation Commander, the permit is 
valid only at the installation which 
issued the permit. At those stations on 
which a joint-use civilian airport is 
operated, the Installation commanding 
officer can issue a permit for any 
requested use if the aircraft is landing 
under the auspices of the civil airport 
authority.

Dated: November 22,1994.
L. R. McNees,
LCDRJAGC, USN, Federal Register Liaison 
Officer.
[FR Doc. 94-29302 Filed 11-30-94; 8:45 am) 
BILLING CODE 3810-FF-P

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52 
[ID8-1-6600b; FRL-5107-7]

Approval and Promulgation of State 
Implementation Plans: Idaho
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve 
a revision of the Northern Ada County, 
Idaho State Implementation Plan (SIP) 
for carbon monoxide (CO) which was 
submitted to EPA on*June 29,1994. The 
SEP revision includes enhancements to 
three ongoing programs: transit, 
rideshare, and vehicle inspection and 
maintenance, hi the final rules section 
of this Federal Register, the EPA is 
approving the State’s SIP revision as a 
direct final rule without prior proposal 
because the Agency views this as a 
noncontroversial revision amendment 
and anticipates no adverse comments. A ‘ 
detailed rationale for the approval is set 
forth in the direct final rule. If no 
adverse comments are received in 
response to this proposed rule, no 
further activity is contemplated in 
relation to this rule. If the EPA receives 
adverse comments, the direct final rule 
will be withdrawn and all public 
comments received will be addressed in 
a subsequent final rule based on this 
proposed rule. The EPA will not 
institute a second comment period on 
this notice.
DATES: Comments on this proposed rule 
must be received in writing by January
3,1995.
ADDRESSES: Written comments should 
be addressed to Montel Livingston, 
Environmental Protection Specialist
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I (AT-082), Air Programs Section, at the 
I EPA Regional Office listed below.
I Copies of the documents relevant to this 
I proposed rule are available for public 
I inspection during normal business 
I hours at tha following locations. The 
I interested persons wanting to examine 
I these documents should make an 
I  appointment with the appropriate office 
I  at least 24 hours before the visiting day.
I LLS. Environmental Protection Agency, 

Region 10, Air Programs Section, 1200 
6th Avenue, Seattle, WA 98101.

I  The Idaho Division of Environmental 
Quality, 1410 N. Hilton, Boise, ID 
83706.

I  FOR FURTHER INFORMATION CONTACT:
I Mike Lidgard, Air Programs Brandi 
I  (AT-082), EPA, 1200 6th Avenue,
I  Seattle, WA 98101, (206} 553^233.
I SUPPLEMENTARY INFORMATION: S e e  th e  
I  in form ation  p ro v id e d  in  th e  d ire c t  fin al 
I  rule w h ic h  is  lo c a te d  in  th e  ru le s  
I section  o f  th is  Federal Register.

Dated: November 7 ,1994 .
I  Gerald A. Emison,
I  Acting R egional Administrator.
I  [FR Doc. 94-29580  Filed 11-3 0 -9 4 ; 8:45 ami 

■  BILLING CODE 656B-S0-P

I  40 CFR Part 91 
I  {FRL-5115-0]

I  RIN 2060-AE54

K Control of Air Pollution; Emission 
I  Standards for New Gasoline Spark>
I  ignition and Diesel Compression- 
I  ignition Marine Engines

■ AGENCY: Environmental Protection|| Agency.
J. ACTION: Notice of date change for public 
[ hearing and extension of comment 
| period for the notice of proposed 
I rulemaking.

I Summary: EPA announces a change in 
I the date for the public hearing on the 
I notice of proposed rulemaking regarding 
I emission standards for new gasoline 
| spark-ignition and diesel compression- 
| ignition marine engines. The Agency 
I has decided cm the new date (December 
114,1994) for the public hearing at the 
| request of the National Marine 

Manufacturers Association.
I Additionally, EPA announces an 
I extension of the public comment period 
j until the end of January, 1995. EPA is 
[extending the deadline for public 
I comment in recognition of the 
i December holidays that occur during 
the public comment period. Extension 

[ of the deadline will facilitate the 
[ submission of public comment by 
| allowing a more flexible time frame

DATES: Comments m u st be received on 
or before Tuesday, January 31,1995. A 
public hearing will be held Wednesday, 
December 14,1994, at 10 a.m., 
extending to December 15,1994 if 
necessary; requests to present oral 
testimony must be received mi or before 
Friday, December 2,1994.
ADDRESSES: Interested parties may 
submit written comments (in triplicate, 
if possible) for EPA consideration by 
addressing them as follows: EPA Air 
Docket (LE—131), Attention: Docket 
Number A—92—28, Room M -1500,401 
M Street, S.W., Washington, DC 20460. 
Materials relevant to this rulemaking are 
contained in this docket and maybe 
reviewed at this location from 8:00 a.m. 
until noon and from 1:30 p.m. until 3:30 
p.m. Monday through Friday. As 
provided in 40 CFR part 2, a reasonable 
fee may be chaired by EPA for 
photocopying. The public hearing will 
be held at the Holiday Inn North 
Campus, 3600 Plymouth Road, Ann 
Arbor, MI 48105 starting at 10:00 a.m. 
on December 14,1994, extending to 
December 15 if necessary.
FOR FURTHER INFORMATION CONTACT: Ken 
Zerafe, Office of Mobile Sources, 
Certification Division, (313) 668-4331 
or Holly Pugliese, Office of Mobile 
Sources, Certification Divsion, (313) 
668—4288.
SUPPLEMENTARY INFORMATION: Authority 
for the proposed new marine engine 
emission standards is granted to EPA by 
sections 203, 204, 205, 206, 207,208, 
209, 213,215, 216, and 301(a) of the 
Clean Air Act (CAA) as amended. The 
notice of proposed rulemaking (NPRM) 
was published in the Federal Register 
on Wednesday, November 9,1994 (59 
FR 55930).

The original public hearing date was 
Friday, December9,1994. The National 
Marine Manufacturers Association 
requested the public hearing date be 
changed to December 14,1994, in order 
to facilitate the participation of key 
members of their association. The 
Agency wishes to promote participation 
of key stakeholders in this proposal and 
has rescheduled the public hearing for 
Wednesday, December 14,1994, 
extending to December 15,1994 if 
necessary.

The original close of the comment 
period was Monday, January 9,1995. 
EPA has extended the comment period 
to Tuesday, January 31,1995, in 
recogniti on of the December holidays 
that occur during the comment period. 
Due to the holidays, many stakeholders 
may be unavailable, and extending the 
comment period will give stakeholders 
greater time to construct and submit 
comprehensive information. The

Agency has an interest in examining 
comprehensive information from 
interested parties that may be useful in 
drafting the most appropriate final rule. 
Therefore, EPA has extended the 
comment period until Tuesday, January
31,1995.

Dated: November 23,1994.
Richard D. Wilson,
Acting Assistant Administra tor.
[FR Doc. 94-29571 Filed 11-30-94; 8:45 am] 
BILLING CODE 6560-60-P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Office of Inspector General

42 CFR Part 1003
RIN 0991-AA45

Health Care Programs: Fraud and 
Abuse; Civil Money Penalties for 
Hospital Physician Incentive Plans
AGENCY: Office o f  in s p e c to r  General 
(OIG), HHS.
ACTION: Proposed rule.

SUMMARY: This proposed rule would 
implement section 9313(c) of the 
Omnibus Budget Reconciliation Act 
(OBRA) of 1986, as amended by section 
6003(g)(3MD)(Uof OBRA of 1989 and 
sections 4204(a)(3) and 4731(b)(1) of 
OBRA of 1990, by prohibiting a hospital 
(or a rural primary care hospital) from 
knowingly making incentive payments 
to a physician as an inducement to 
reduce or limit services provided to 
Medicare or Medicaid program 
beneficiaries who are under the care of 
that physician. Both a hospital who 
knowingly makes such payments and 
the physician who knowingly accepts 
such incentive payments would each be 
subject to civil money penalties (CMPs) 
of up to $2,000 for each individual for 
whom payments are made 
DATES: To assure consideration, pubic 
comments mut be mailed or delivered to 
the address provided below by January
30,1995. Comments are available for 
public inspection December 15,1994. 
ADDRESSES: Address comments in 
writing to: Office of Inspector General, 
Department of Health and Human 
Services, Attention: LRR-45-P, room 
5246, 330 Independence Avenue, SW„ 
Washington, DC 20201.

If you prefer, you may deliver your 
comments to room 5551,330 
Independence Avenue, SW., 
Washington, DC In commenting, please 
refer to file code LRR-45-p. Comments 
will be available for public inspection in 
Room 5551,330 Independence Avenue,
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SW., Washington, DC on Monday 
through Friday of each week from 9 a.m. 
to 5 p.m., (202) 619-3270.
FOR FURTHER INFORMATION CONTACT:
Joel J Schaer, Office of Inspector 
General, (202) 619-0089.
SUPPLEMENTARY INFORMATION:
I. Background
A. Prospective Payment System to 
H ospitals

Prior to 1984, the Medicare and 
Medicaid programs generally paid 
hospitals their reasonable costs of 
providing covered medical services to 
program beneficiaries. The general 
concern over this payment method was 
that the reimbursement system did not 
give hospitals sufficient incentives to 
provide health care in an economical 
and efficient manner. Under the system, 
incentives existed for hospitals to 
encourage physicians to admit more 
program patients for longer hospital 
stays, and to utilize more services for 
patients while they were there.

Public Law 98—21, the Social Security 
Amendments of 1983, established a new 
hospital prospective payment system 
(PPS) for reimbursing inpatient hospital 
services under Medicare. The 
prospective payment system has also 
been embraced by many State Medicaid 
programs. Under PPS, hospitals are paid 
a pre-established fee for treating 
program patients based on any of 492 
diagnosis related groups (DRGs) that 
address a particular diagnosis. Under 
PPS, a hospital generally receives the 
same fee regardless of the patient’s 
length-of-stay or the amount of services 
furnished the individual. This change in 
payment systems substantially altered 
hospital incentives in the provision of 
medical care.

With PPS permitting hospitals to 
profit from Medicare and Medicaid 
patients when such patients are treated 
at a lower cost than the present payment 
level, many hospitals have had a new 
range of financial incentives made 
available to them for (1) Underproviding 
services to program beneficiaries, and 
(2) shortening their length-of-stay by 
discharging them too early.
B. Use o f Physician Incentive Plans

In recent years, hospitals have 
developed and employed a wide range 
of physician incentive plans that give 
physicians, as well as the hospital, 
financial incentives to reduce or limit 
services provided to program 
beneficiaries. Since it is the physician 
who ultimately controls the level, 
amount and duration of inpatient 
hospital services provided, many of 
these incentive plans have been

designed to encourage physicians to 
alter their practice patterns and to 
reduce their patient’s length-of-stay, as 
well as the quantity and medically 
necessary level of care provided these 
individuals, in order to increase the 
hospital’s profitability.
C. General Accounting O ffice Report

Because of the close link between a 
physician’s incentive payments and the 
treatment of individual patients, certain 
features of physician incentive plans 
that could compromise quality of care 
provided to beneficiaries prompted a 
General Accounting Office (GAO) 
review of a number of plans under 
which hospitals make incentive 
payments to physicians for lowering the 
costs of treatment. In its report, 
“Physician Incentive Payments by 
Hospitals Could Lead to Abuse” (HRD- 
86-103), July 1986), GAO specifically 
set about reviewing a number of existing 
and propqsed hospital physician 
incentive plan arrangements in an effort 
to assess their impact on the cost and 
care provided Medicare patients.

The GAO report highlighted several 
general characteristics or aspects of 
physician incentive plans that, 
individually or collectively, have 
tended to give physicians an incentive 
to reduce quality of care to program 
beneficiaries. Among those 
characteristics cited by GAO as 
significantly affecting physicians’ 
financial incentives to undertreat or 
provide substandard care were: (1) The 
length of the period over which the 
physician’s cost performance is assessed 
to determine the level of incentive 
payment, (2) the number of physicians 
over which cost performance is 
calculated to determine if an incentive 
plan is paid, and (3) the use of 
arrangements under which the 
physician is paid a percentage of 
savings or profits.

As a result of its report on physician 
incentive plans, GAO specifically 
recommended that:

• Such plan payments should be 
based on the cost performance of a 
group of physicians rather than by 
individual physicians.

• Payments should be based on 
performance over a relatively long 
period of time, e.g., over a one year 
period, as opposed to a single month or 
quarter.

• Incentive payments should not be 
based on the hospital’s profits resulting 
from treating any individual patient.

• A n y  p h y sic ia n  p a y m e n t sy ste m  o f  
th is  ty p e  b y a  h o s p ita l sh o u ld  in c lu d e  
a s tro n g  p ro g ram  o f  u tiliz a tio n  an d  
q u ality  o f  c a re  rev iew .

The GAO recommended that 
physician incentive plans that do not 
include these characteristics should be j 
prohibited. However, the GAO also 
noted that no combination of 
characteristics in a physician incentive J 
plan could guarantee that the plan 
would not be abusive.
II., Provisions of the Proposed Rule
A. The Omnibus Budget R econciliation  ] 
Act o f  1986

The passage of Public Law 99-509, 
the Omnibus Budget Reconciliation Act 1 
(OBRA) of 1986, provided new authority 1  
(section 1128A(b) of the Social Security 1 
Act) to the Secretary to.impose civil 
money penalties for certain incentive 
payments made to physicians by 
hospitals, risk-sharing health 
maintenance organizations (HMOs) and 1 
competitive medical plans. Specifically, 1  
section 9313(c) of OBRA 1986 
prohibited the making of direct or 
indirect payments by a hospital or an 
eligible risk-sharing organization “to a 
physician as an inducement to reduce or 1  
limit services provided” to individuals 
entitled to Medicare or Medicaid 
program benefits “under the direct care ] 
of the physician.” Under this provision, I  
hospitals and risk-sharing entities that 
knowingly made such payments, and 
physicians who knowingly received 
such payments, would be subject to 
civil money penalties of up to $2,000 for I  
each individual for whom payments 
were made. Section 6003(g)(3)(D)(i) of 
Public Law 101-239, OBRA of 1989, 
amended this authority by including the I  
term “rural primary care hospitals” 
under this provision.

Sections 4204(a)(3) and 4731(b)(1) of I 
Public Law 101-508, OBRA of 1990, 
repealed the prohibition of physician 
incentive plans in HMOs and other risk- 1  
sharing organizations and enacted 
requirements for regulating plans by 
these organizations. The statutory 
provisions regarding physician 
incentive plans in HMOs and other risk- I  
sharing organizations are now set forth 
in section 1876(i) of the Social Security j 
Act. The Department, through the OIG 
and the Health Care Financing 
Administration, has published in the 
Federal Register proposed regulations 
implementing the statutory provision 
regarding HMOs and other risk-sharing 
organizations (57 FR 59024, December 
14,1992). That rule is currently being 
finalized.

These proposed regulations only 
address physician incentive plans by 
hospitals (and rural primary care 
hospitals), reflecting the present scope 
of section 1128A(b) of the Act.
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B. Civil M oney Penalties fo r  H ospital 
Physician Incentive Plans

These proposed regulations would 
amend 43 CFR part 1003, Civil Money 
Penalties, Assessments and Exclusions, 
by codifying the OIG’s authority to levy 
CMPs against any hospital (including a 
rural primary care hospital as defined in 
section 1861(mm(l) of the Act) and 
physician who knowingly violates the 
prohibition on the use of physician 
incentive plans.
1. Structure and Nature of Incentive 

^Plans to be Prohibited
The precise structure and application 

of a physician incentive plan will 
ultimately determine whether CMPs 
would be assessed against a hospital or 
physician under this provision. There 
are certain incentive payments to 
physicians, based on cost savings, that 
are specifically designed to limit or 
reduce services normally provided by a 
hospital to a patient. Such incentive 
plans, tied to the overall costs of patient 
treatment or on a patient’s length-of-stay 
without regard to how specific * 
reductions are made, could be viewed as 
inducements to reduce patient services, 
and thus may be subject to CMPs under 
these regulations. Most DRG incentive 
plans, for example, under which 
payment to individual physicians is tied 
to DRG reimbursement, appear to be 
based on payments designed as 
inducements to reduce or limit services 
provided once a patient has been 
admitted. This type of incentive plan 
might also serve to influence the type of 
patient admitted to a particular hospital, 
thereby encouraging the physician to 
admit patients with less complicated 
conditions to a hospital offering 
incentives and directing patients with 
more complicated conditions elsewhere. 
These types of incentive plans offered 
by hospitals to individual physicians 
related to the cost of services provided 
would be prohibited under this 
provision and subject to CMPs.
2. Incentive Plans Not Relating to Direct 
Patient Care

These regulations would generally 
apply only to those physicians having 
direct care responsibilities. In the 
legislative history accompanying this 
provision, Congress stated its intention 
that the statutory prohibition “not apply 
to hospital incentive arrangements with 
physicians who function in a 
management or supervisory capacity 
with respect to the operation of a 
hospital department (such as radiology 
or clinical laboratory services) insofar as 
the purpose of the arrangement is 
limited to encouraging efficiency in the
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operation of the department” (House 
Report No. 99-727; page 445). Congress 
believed that incentive plan payments 
aimed at this group of physicians 
should be exempted as long as such 
arrangements encourage efficiency in 
the operation of a specific department 
and do not affect direct patient care 
responsibilities.

We believe, for example, there may be 
certain types of hospital incentivé plans 
to physicians, such as those designated 
to reward the timely review and 
completion of medical records which do 
not impact on direct patient care 
responsibilities or do not affect patient 
referral patterns, that may be acceptable 
and therefore not be subject to civil 
money penalties under this provision.

We believe, however, that it is 
impossible and impractical for the OIG 
to specifically indicate in regulations 
what specific criteria may make up an 
acceptable hospital physician incentive 
plan. In setting forth these proposed 
regulations, we are adopting a similar 
approach to that which we have used 
for other existing CMP authorities of 
closely following the statutory language. 
As with all CMP cases, the OIG will 
review and assess the nature and scope 
of each suspect incentive plan on a case- 
by-case basis to determine its specific 
intent and acceptability. An alternative 
approach would be to specify those 
kinds of incentive plans that may be 
exempt from CMP liability. We welcome 
comments on identifying those types of 
incentive plans that may not specifically 
affect direct patient care 
responsibilities, and thus would not be 
implicated by the statute.
III. Additional Information
A. Regulatory Im pact Statem ent

The Office of Management and Budget 
has reviewed this proposed rule in 
accordance with the provisions of 
Executive Order 12866. As indicated 
above, these proposed regulations serve 
to promulgate the statutory requirement 
of establishing new CMP authorities 
against hospitals and physicians who 
engage in certain types of financial 
incentive plans that may increase 
program expenditures or reduce the 
quality of care provided to program 
beneficiaries. As indicated above, this 
proposed rule closely tracks the 
language and scope of the underlying 
statutory provision, and would serve 
primarily to clarify departmental policy 
with respect to the OIG’s CMP and 
assessment authorities. The rulemaking 
would not substantially affect the scope 
of activity subject to CMPs by the 
statute.
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Specifically, the rule sets forth the 
penalties established by statute to be 
imposed against hospitals providing 
financial incentives to limit medical 
care to Medicare and Medicaid patients, 
and against physicians receiving such 
payments. Such payments place 
Medicare and Medicaid patients at risk 
due to the physicians’ potential 
financial interest in limiting necessary 
medical care. This rule is not designed 
to curtail or jeopardize a hospital’s 
legitimate cost-savings or competitive 
activities which do not provide 
financial incentives to limit services.
We believe that the great majority of 
providers and practitioners do not 
engage in those types of prohibited 
practices addressed in these proposed 
regulations and the underlying statute. 
Therefore, we believe that the aggregate 
economic impact of these provisions 
should be minimal, and should only 
affect those who have engaged in 
behavior that violates the currently 
effective statute. As such, this proposed 
rule such have no direct effect on the 
economy or on Federal or State 
expenditures.

In addition, we generally prepare a 
regulatory flexibility analysis that is 
consistent with the Regulatory 
Flexibility Act (5 U.S.C. 601 through 
612), unless the Secretary certifies that 
a proposed regulation would not have a 
significant economic impact on a 
substantial number of small entities. We 
have determined, and the Secretary 
certifies, that this proposed rule would 
not have a significant economic impact 
on a number of small business entities, 
and therefore, we have not prepared a 
regulatory flexibility analysis.
B. R esponse to Comments

Because of the large number of 
comments we normally receive on 
proposed regulations, we cannot 
acknowledge or respond to such 
comments individually. However, in 
preparing the final rule, we will 
consider all comments received timely 
and respond to the major issues in the 
preamble of that rule.
List of Subjects in 42 CFR Part 1003

Administrative practice and 
procedure, Fraud, Grant programs—  
health, Health facilities, Health 
professions, Maternal and child health, 
Medicaid, and Medicare, Penalties.
TITLE 42— PUBLIC HEALTH

CHAPTER V—OFFICE OF INSPECTOR 
GENERAL—HEALTH CARE, DEPARTMENT 
OF HEALTH AND HUMAN SERVICES

42 CFR Chapter V, part 1003 would be 
amended as forth below:
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PART 1003—CIVIL MONEY 
PENALTIES, ASSESSMENTS AND 
EXCLUSIONS

1. The authority citation for part 1003 
would continue to read as follows:

Authority: 42 U.S.C. 1302,1320a-7, 
1320a-7a, 1320b-10,1395u(j), 1395u(k), 
1395dd(d)(l), 1395mm, 1395ss(d), 1396b(m), 
11131(c) and 11137(b)(2).

2. Section 1003.100 would be 
amended by republishing paragraph 
(b)(1) introductory text; by adding and 
reserving paragraphs (b)(l)(viii) through 
(b)(l)(xi); and by adding new paragraph 
(b)(l)(xii) to read as follows:

§ 1003.100 Basis and purpose.
(b) Purpose. * * *
(1) Provides for the imposition of civil 

money penalties and, as applicable, 
assessments against persons who—
*  *  *  *  *

(viii)-(xi) [Reserved]
(xii) Have participated in a prohibited 

hospital physician incentive plan as set 
forth in section 1128A(b) of the Act.

3. Section 1003.101 would be 
amended by adding a definition for the 
terms hospital and prohibited  
arrangem ent alphabetically to read as 
follows:

§1003.101 Definitions.
* * * * *

H ospital means a hospital as defined 
in section 1861(e) of the Act, or a rural 
primary care hospital as defined in 
section 1861(mm)(l) of the Act. 
* * * * *

Prohibited arrangem ent means the 
making of payments, directly or 
indirectly, overtly or covertly, in cash or 
in kind, to a physician—or the 
acceptance of such payments by the 
physician—as an inducement to reduce 
or limit services provided to individuals 
entitled to Medicare or Medicaid 
benefits who are under the direct care 
of the physician.
*  *  *  *  *

4. Section 1003.102 would be 
amended by republishing paragraph (b) 
introductory text; by adding and 
reserving paragraphs (b)(9) through 
(b)(10); by adding new paragraphs 
(b)(li) and (b)(12); and by revising 
paragraph (c)(2) to read as follows:

§ 1003.102 Basis for civil money penalties 
and assessments.
* * * * *

(b) The OIG may impose a penalty, 
and where authorized, an assessment 
against any person (including an 
insurance company in the case of 
paragraphs (b)(5) and (b)(6) of this

section) whom it determines in 
accordance with this part—
* * * * *

(9)-(10) [Reserved]
(11) Is a hospital who knowingly 

makes a payment, directly or indirectly, 
overtly or covertly, in cash or in kind, 
to a physician as an inducement to 
reduce or limit services provided to an 
individual who is eligible for Medicare 
or Medicaid benefits and who is under 
the direct care of the physician that 
knowingly accepts receipt of such 
payment.

(12) Is a physician who knowingly 
receives a payment as described in 
paragraph (b)(ll) of this section.

(c) * * *
(2) In any case in which it is 

determined that more than one person 
was responsible for:

(i) Presenting, or causing to be 
presented, a request for payment;

(ii) Participating in a prohibited 
arrangement; or

(iii) Giving false or misleading 
information as described in paragraph 
(b) of this section, each such person may 
be held liable for the penalty prescribed 
in this part.
*  *  *  *  > *

5. Section 1003.103 would be 
amended by revising paragraph (a) to 
read as follows:

§1003.103 Amount of penalty.
(a) Except as provided in paragraphs 

(b) through (f) of this section, the OIG 
may impose a penalty of not more than 
$2,000 for each item or service, or for 
each individual for whom payment 
under a prohibited arrangement was 
made, that is subject to a determination 
Under §1003.102.
* * * * *

6. Section 1003.106 would be 
amended by adding a new paragraph
(a) (6); and by revising paragraph (b) 
introductory text; paragraph (b)(2) 
introductory text; and paragraph
(b) (2)(ii) to read as follows:

§ 1003.106 Determinations regarding the 
amount of the penalty and assessment.

(а) * * *
(б) In determining the amount of any 

penalty in §1003.102(b)(ll) or (b)(12), 
the Department will take into account—

(i) The nature of the payment 
designed to reduce or limit services and 
the circumstances under which it was 
made;

(ii) The extent to which the payment 
encouraged the limiting of medical care 
or the premature discharge of the 
patient;

(iii) The extent to which the 
prohibited arrangement caused actual or 
potential harm to program beneficiaries;

(iv) The number of program 
beneficiaries affected by such incentive 
payment;

(v) The extent and prior history of 
offenses by the hospital and the 
physician(s) making or accepting such 
payment;

(vi) The financial condition of the 
hospital (or physician) involved in the 
offering (or acceptance) of such 
prohibited incentive payments; and

(vii) Such other matters as justice may 
require.

(b) Determining the am ount o f the 
penalty or assessm ent. In taking in to . 
account the factors listed in paragraphs 
(a)(1) and (a)(5) of this section, the 
following circumstances are to be 
considered—
* * * * *

(2) Degree o f culpability. It should be 
considered a mitigating circumstance if 
the claim or request for payment for the 
item or service or incident was the 
resulted an unintentional and 
unrecognized error in the process the 
respondent followed in presenting 
claims or requesting payment, and 
corrective steps were taken promptly 
after the error was discovered. It should 
be considered an aggravating 
circumstance if— 
* * * * *

(ii) The respondent knew that the 
items or services were furnished during 
a period that he or she had been 
excluded from participation and that no 
payment could be made as specified in 
§ 1003.102(a)(3), because payment 
would violate the terms of an 
assignment or an arrangement with a 
State agency or other agreement or 
limitation on payment under 
§ 1003.102(b), or the prohibited 
arrangement as set forth in 
§ 1001.102(b)(ll) caused harm to 
program beneficiaries or actually 
limited services.
* * * * *

Dated: August 5,1994.
June Gibbs Brown,
Inspector General.

Approved: August 17,1994.
Donna E. Shalala,
Secretary.
[FR Doc. 94-29559 Filed 11-30-94; 8:45 am] 
BILLING CODE 4150-04-M
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Administration For Children and
I Families

I  45 CFR Part 1309IB S
RIN 0970-A B 31  

Head Start Program

II AGENCY: Administration on Children,
[ Youth and Families (ACYF),

I [ Administration for Children and
■ Families (ACF).
■  ACTION: Notice of proposed rulemaking.

I  SUMMARY: The Administration on 
I  Children, Youth and Families is issuing 
I  this Notice of Proposed Rulemaking to 
I  implement a new statutory provision
■ that authorizes Head Start grantees to
■  use grant funds to purchase facilities in
■  which to operate Head Start programs.
I  DATES: In order to be considered,
■  comments on this proposed rule must
■ be received on or before January 30,
1  1995.
■ ADDRESSES: Please address comments to
■ the Associate Commissioner, Head Start 
I  Bureau, Administration for Children,
K Youth and Families, P.O. Box 1182,
I  Washington, D.C. 20013. Beginning 14 
I  days after close of the comment period,
■  comments will be available for public 
I  inspection in Room 2219, 330 C Street
■  S.Wi, Washington, D.C. 20201, Monday
■  through Friday between the hours of 9
■  a.m. and 4 p.m. ,
■  FOR FURTHER INFORMATION CONTACT:
■  Douglas Klafehn, Deputy Associate
■  Commissioner, Head Start Bureau,
■  Administration for Children, Youth and
■  Families, P.O. Box 1182, Washington,
■  D.C. 20013;.(202) 205-8569,
■  SUPPLEMENTARY INFORMATION:

■  I. Program Purpose
Head Start is authorized under the

■  Head Start Act (42 U.S.C. 9801 etseq .).
■  It is a national program providing
■  comprehensive developmental services
■  primarily to low-income preschool
■  children, age three to the age of 
■compulsory school attendance, and 
■their families. To help enrolled children
■  achieve their full potential, Head Start
■  programs provide comprehensive 
■health, nutritional, educational, social
■  and other services. Additionally, Head
■  Start programs are required to provide • 

B  for the direct participation of the 
■parents of enrolled children in the
■  development, conduct, and direction of 
■local programs. Parents also receive 
■training and education to foster their 
■understanding of and involvement in 
■the development of their children. In
■  fiscal year 1993, Head Start served
■  720,000 children through a network of

almost 2,000 grantees and delegate 
agencies.

While Head Start is intended to serve 
primarily children whose families have 
incomes at or below the poverty line, or 
who receive public assistance, Head 
Start policy permits up to 10 percent of 
the children in local programs to be 
from families who do not meet these 
low-income criteria. The Act also 
requires that a minimum of 10 percent 
of the enrollment opportunities in each 
program be made available to children 
with disabilities. Such children are 
expected to participate in the full range 
of Head Start services and activities 
with their non-disabled peers and to 
receive needed special education and 
related services.
II. Summary of the Proposed 
Regulation

The authority for this Notice of 
Proposed Rulemaking (NPRM) is section 
644(f) of the Head Start Act (42 U.S.C. 
9839). Paragraph (f) was added by 
Public Law 102-401, the Head Start 
Improvement Act of 1992. It directs the 
Secretary to establish uniform 
procedures for Head Start agencies to 
request approval to purchase facilities 
and authorizes grantees to apply for 
grant funds to purchase facilities to 
cany out Head Start programs. 
Additional authority is found in section 
644(c) of the Head Start Act, which 
mandates the Secretary to prescribe 
rules or regulations to supplement 
section 644(f). The ability of grantees to 
purchase facilities as discussed in this 
NPRM is subject to the availability of 
funds.

The Act specifies that grantees 
applying to use grant funds to purchase 
facilities must submit an application 
which contains the following 
information: (1) A description of the site 
of the facility proposed to be purchased; 
(2) the plans and specifications of such 
facility; (3) information demonstrating 
that the proposed purchase will result 
in savings when compared to the costs 
that would be incurred to acquire the 
use of an alternative facility to carry out 
such program, or that the lack of 
alternative facilities will prevent the 
operation of the program; and (4) such 
other information and assurances as the 
Secretary may require.

Since the passage of Public Law 102- 
401, sectiori 644(f) of the Head Start Act 
was amended further by Public Law 
103-218, the “Technology-Related 
Assistance for Individuals with 
Disabilities Amendment of 1993”. This 
amendment provides that grantees may 
request approval of previously 
purchased facilities for use for Head 
Start programs. In accordance with the

amendment, requests for retroactive 
approval can be for facilities purchased 
after December 31,1986. In order to 
obtain approval, the grantee will be 
required to submit an application that 
provides the same information as 
prospective applicants.

On May 18,1994, the President 
signed into law the Human Services 
Amendments of 1994 (Pub. L. 103-252) 
which, among other actions, 
reauthorized the Head Start Act for 
fiscal years 1995 through 1998. This 
statute amended section 644(g) to the 
Head Start Act to allow the Secretary, 
under certain circumstances, to 
authorize the use of Head Start grant 
funds for the construction of Head Start 
facilities. The statute requires the 
Secretary to establish uniform 
procedures for Head Start agencies to 
follow in requesting approval to use 
Federal funds in such a manner. This 
NPRM does not include those 
procedures, since the statutory change 
occurred too close to the date of 
publication of this NPRM to allow their 
development. The construction 
procedures will be promulgated in a 
subsequent NPRM.

The proposed rule:
• Specifies what information must be 

included in the written application 
grantees must submit to request to use 
grant funds to purchase a facility, 
including what must be included in the 
cost comparison which grantees must 
submit as part of their application;

• Requires certain measures to be 
taken to protect the Federal interest in 
real property purchased in whole or in 
part with grant funds;

• Requires that grantees which 
acquire facilities with grant funds obtain 
specified types of insurance and 
maintain the property acquired in a 
manner consistent with the purpose for 
which funds were provided and in 
compliance with applicable building 
codes and standards; and

• Includes within the definition of 
“facility” modular units, and requires 
grantees which seek funding to 
purchase a modular unit to comply with 
these regulations, which include 
provisions applicable only to the 
purchase of modular units.
III. Section by Section Discussion of the 
NPRM
Section 1309.2—A pproval o f Previously 
Purchased F acilities

In § 1309.2, we propose to require 
•Head Start grantees that want to request 
retroactive approval for facilities 
purchased after December 31,1986 and 
before October 7, 1992 (effective date of 
earlier Head Start amendment to section
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644(f) of the Head Start Act in Pub. L. 
102-401), to submit an application that 
conforms to the requirements of part 
1309 and the Head Start Act.
Section 1309.3—D efinitions

Section 1309.2 provides definitions of 
the terms used in the proposed rule. Key 
words and phrases defined include 
“facility” (defined as real property or a 
modular unit appropriate for use by a 
grantee to carry out a Head Start 
program); “purchase” a facility (defined 
to mean buy an existing facility, either 
outright or through a mortgage); 
“modular unit” (defined as a 
prefabricated portable structure moved 
to a site for use by a Head Start grantee 
to carry out a Head Start program); and 
“alternative facility” (the facility with 
which the cost comparison required as 
part of the application is made).
Section 1309.10—A pplication

This section specifies the information 
which, grantees must provide in 
applications to use grant funds to 
purchase facilities. In addition to the 
statutory requirements (see section 
644(f)(2) (A) through (D) of the Head 
Start Act) we propose that the grantee 
provide information on how the 
purchase of the facility will affect 
program operations in a number of 
important areas, information on 
renovations necessary to make the 
facility suitable for use as a Head Start 
program, and assurances of compliance 
with several relevant Federal statutes  ̂
We propose these additional 
requirements because the purchase of a 
facility will have implications, both 
fiscal and programmatic, across a large 
number of areas of concern to ACF and 
the grantee. The process of developing 
the application will require the grantee 
to think about and address the myriad 
consequences of such a significant 
undertaking, and the information 
required by this section will give ACF 
the data needed to thoroughly evaluate 
the application.

Section 1309.10 provides that 
grantees must state the intended uses of 
the facility, provide assurance that the 
facility complies with licensing and 
code requirements and the access 
requirements of the Americans with 
Disabilities Act, if applicable, and 
section 504 of the Rehabilitation Act of 
1973, state what renovations must be 
made to the building proposed to be 
purchased, and include statements on 
the effect that purchase of a facility 
would have on non-Federal share 
requirements, the 15 percent limitation 
on administrative costs, and the 
grantee’s ability to collaborate with

other child care, social services and 
health providers.

Section 1309.10(g), which requires 
grantees claiming that a lack of 
alternative facilities would prevent 
operation of the program to state how it 
determined that there is a lack of 
alternative facilities, is necessary to 
implement section 644(f)(2)(C)(ii) of the 
Head Start Act. A showing by the 
grantee that the lack of alternative 
facilities will prevent operation of the 
program is one of the two statutory 
bases for approving a grantee’s 
application to purchase a facility. The 
statement required by § 1309.10(g) 
should be supported, whenever 
possible, by a letter from a licensed real 
estate professional in the grantee’s 
service area. „

The engineer who provides the 
certification required under § 1309.10(j) 
should refer to the Head Start 
Performance Standard on facilities’ 
safety (45 CFR 1304.2-3(a)), which 
provides minimum physical 
requirements for Head Start facilities.

With respect to the limitation on 
administrative costs, § 1309.10(k) 
exempts one-time fees and expenses 
necessary to the purchase, such as the 
down payment, renovation expenses, 
and attorney, engineer, and appraiser 
fees, from the administrative cost 
limitation. This puts into effect a 1992 
amendment to the Head Start Act which 
added the phrase “exempt as provided 
in subsection (f)” to the beginning of 
section 644(b) of the Act. We interpret 
the addition of this phrase as indicating 
Congress’ desire that the administrative 
cost limitation not operate to bar the 
purchase of facilities by grantees which 
would otherwise qualify to use grant 
funds to purchase a facility under 
section 644(f) of the Act. Expenses 
related to the facility which arise after 
the purchase, such as mortgage 
payments and maintenance costs, may 
be subject to the 15 percent limitation 
on administrative costs found in the Act 
and implemented in 45 CFR part 1301.
A determination of whether these 
expenses are classifiable as 
administration or program costs will 
depend on the facts of the particular 
situation and the rules laid out in part 
1301.

Section 1309.10(n) provides that 
applicants must include in their 
application an assessment of the 
environmental impact of the proposed 
acquisition on the human environment 
if it involves significant renovation or a 
significant change in land use, 
including substantial increases in traffic 
in the surrounding area due to the 
provision of Head Start transportation 
services. ACF’s view is that there are

incidental changes in land use which by 
their nature have no environmental 
impact and applicants should not be 
required to provide information in 
response to paragraph (n) in such 
situations. Applicants with questions 
about whether a particular effect is 
significant enough to trigger the 
requirement in this provision should 
consult ACF staff.
Section 1309.11—Cost Com parison

Section 1309.11 details what grantees 
must include in the cost comparison 
part of the application. The cost 
comparison requires that the grantee 
submit a detailed estimate of the cost of 
the proposed facility and the cost of 
obtaining an alternative facility in the 
grantee’s service area. All costs of 
purchase, including any renovation 
costs that would be necessary, must be 
identified, and one-time and ongoing 
costs must be separately delineated.

The cost comparison will generally be 
made between the grantee’s current 
facility and the facility the grantee 
proposes to purchase. If, however, the 
grantee has an existing facility but it is 
shown to the satisfaction of the 
responsible HHS official that the facility 
is inadequate to ensure the operation of 
a program in full compliance with the 
Head Start Performance Standards (see 
45 CFR part 1304 and related guidance), 
then the cost of the proposed facility 
may be compared to the cost of an 
available, appropriate facility o f 
comparable size for rent in.the grantee’s ; 
community. Without this provision 
grantees which have the use of 
inadequate but inexpensive (or free) 
facilities would never be able to show 
that they can achieve the required cost 
savings by purchasing a facility. For 
example, a program may be housed in 
a church basement for which the grantee 
pays little or no rent. The program must 
take down and put away all of its 
equipment every Friday and reassemble | 
the equipment every Monday because 
the church uses the same space for its 
own needs on the weekend. In addition, 
the basement is poorly ventilated and 
too small for the program’s needs. The 
grantee’s current space costs are so low,;| 
however, that it would not be able to 
demonstrate the cost savings required 
by the statute if it were required to 
compare its current rent to the cost of 
the facility it proposes to purchase. In 
this case the grantee, upon showing to 
the satisfaction of the responsible HHS 
official the inadequacy of its current 
facility, may compare the cost of the 
proposed facility to the cost of rental 
space in the community which would 
be suitable for use as a Head Start 
facility.
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In the cast of a request for approval 
jof a previously purchased facility, the 
grantee must compare the cost of the 

[facility (including any renovations made 
since the purchase) to the cost of rental 

[of an alternative facility.
If the grantee has no facility (for 

[example, in the cast of a grantee whose 
lease has expired) or if the grantee will 

[operate its current facility after it 
[purchases the new facility, then the 
[comparison is between the proposed 
[facility and an available, appropriate 
[facility of comparable size for rent in the 
grantee’s community. Substantiation of 

[the availability and cost of appropriate 
[rental properties in the grantee’s service 
[area will normally require a. letter or 
[other documentation from a local real 
[estate professional.

For facilities other than modular 
[units, the period of the cost comparison 
[is twenty years. We have chosen this 
[period to insure simplicity and 
[consistency in the preparation and 
[review of this very important part of the 
[application. In deciding on twenty years 
[as the period of comparison we have 
[taken into consideration a number of 
[factors, realizing that the circumstances 
[of every application will be different. 
[These factors include the expected 
[useful life of the facilities which will be 
[purchased, the indeterminate nature of 
the Head Start grant itself, and the 
[period of the loan most grantees will 
Bleed to purchase a facility. The cost 
[comparison should be based on present 
[conditions and be expressed in constant 
■ollars, without taking inflation into 
(account.

The period of cost comparison for 
lodular units is ten years. We chose a 

[shorter time period for modular units 
[because the span of use for such units 
[is generally less than for a non-modular 

mit facility.
Section 1309.11(f) deals with 

[situations in which the proposed facility 
[is to be used for purposes in addition to 
The operation of the Head Start program. 
Shared ownership of facilities 

[purchased with grant funds is 
prohibited but a grantee may charge for 
t i e  use of a facility that is not needed 
for its operation of the Head Start 
program. Such charge for use of the 
“acility must conform with the Office of 

lanagement and Budget Cost 
Principles.
Section 1309.20—Title

The requirement found in § 1309.20 is 
Berived from existing regulations 
■applicable to grantee purchases of real 
property. These are found in 45 CFR 
■ 4.133 and 92.31. In jurisdictions in 
jvhich title to mortgaged property passes 
[o the mortgage lender, the possession

by the grantee of equitable title satisfies 
this section.
Section 1309.21—Recording o f Federal 
Interest and Other Protection o f F ederal 
Interest ^

The requirements of 45 CFR 74.134 
and 92.31 on use and disposition of 
property, transfer of title, and 
determination of the Federal share of 
property at disposition apply to grantees 
using Head Start funds to purchase 
facilities. The provisions of this section 
supplement those provisions.

The Federal government has an 
interest in property purchased with 
Head Start grant funds. The purpose of 
the requirements of this section, which 
include the requirement that grantees 
which purchase real property with grant 
funds file a notice of Federal interest in 
appropriate local records, is to safeguard 
the Federal interest in the property in 
the event that the grantee seeks to sell, 
lease, or encumber the property. The 
provisions of § 1309.21(a), as a rule, 
would not apply to modular units 
which are attached to land owned by, 
someone other than the grantee.

The provisions of § 1309.21(e), on 
notification of a default on the part of 
a grantee under a mortgage, covers both 
real property mortgages an chattel 
mortgages that may be obtained for the 
purchase of modular units. It sets forth 
provisions for protection of Federal 
interests that the mortgage agreement 
and the security agreement, whichever 
is applicable, must contain.
Section 1309.22—Insurance, Bonding 
and M aintenance

This section, like the previous 
section, has as its purpose protection of 
the Federal interest in real property 
purchased in whole or in part with grant 
funds. The requirement that grantees 
which purchase real property obtain 
title and hazard insurance, and also 
maintain the property in a manner 
consistent with the purposes for which 
it was purchased, is reasonable and 
necessary to protect the Federal interest.
Section 1309.30—M odular Units— 
G eneral

Modular units are considered as 
facilities for the purpose of this 
regulation, and the purchase of a 
modular unit is subject to all the 
requirements of this Part. In several 
instances, however, the rules which 
apply to the purchase of facilities 
generally would not be appropriate to 
the purchase of modular units. Sections 
1309.31,1309.32,1309.33, and 1309.34 
contain provisions applicable to the 
special circumstances of modular unit 
purchases.
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Section 1309.31—Site Description
The requirements of this section are 

in addition to the requirements for the 
site description information in 
§ 1309.10(b) of this part. This section 
requires an application for the purchase 
of a modular unit to state where the 
modular unit will be installed and 
whether the land on which the unit will 
be placed must be purchased by the 
grantee. A grantee proposing to 
purchase a modular unit may or may 
not own land on which to install the 
unit. If the grantee does not own the 
land, the application must state who 
owns the land, and whether an 
easement, right-of-way or rental of land 
is necessary to provide access to the 
modular unit.
Section 1309.32—Statem ent o f  
Procurem ent Procedure

In the case of the proposed purchase 
of a modular unit the Regional Office 
will not be able to rely on an appraisal 
of the property to satisfy itself that the 
purchase price of the property is fair 
and reasonable. This section requires a 
grantee proposing to purchase a 
modular unit to include in its 
application a statement describing the 
procurement procedures which will be 
used to purchase the modular unit, 
including the specifications to be used 
in making the procurement and 
assurance that the requirements in 45 
CFR parts 74 and 92 have been met.
This information will be the basis for 
ACF’s evaluation that the purchase 
price of the modular unit is fair and 
reasonable.
Section 1309.33—Ins pecti on

Modular unit installations, unlike 
conventional buildings, cannot be 
adequately inspected before the 
purchase of the unit, because the unit is 
not moved to the site and installed until 
after purchase. Therefore, the pre- 
purchase inspection by a licensed 
engineer called for in § 1309.10(j) 
cannot apply to the purchase of a 
modular unit. This section adapts the 
need for an inspection to the 
circumstances of a modular unit 
purchase by requiring an engineer’s 
inspection within 15 calendar days of 
the unit’s installation and submission of 
the engineer’s inspection report to HHS 
within 30 days of the inspection.
Section 1309.34—Costs o f  Installation o f  
M odular Unit

This section makes clear that all 
necessary and reasonable costs incurred 
by the grantee in connection with the 
installation of a modular unit are 
payable with grant funds.
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Section 1309.40—Copies o f Documents
The requirement of this section that 

certified copies of specified legal 
documents related to the purchase of 
real property or the discharge of any 
debt secured by the real property be 
submitted to ACF is intended to provide 
the information necessary to maintain 
adequate records of the real property 
purchased by Head Start grantees in 
which the Federal government has an 
interest.
Section 1309.41—Record Retention

The requirement that records: 
pertinent to the purchase and debt be 
retained by the grantee for the period of 
its ownership plus three years is based 
on 45 CFR parts 74 and 92.
Section 1309.42—Audit o f M ortgage; 
Five Year A ppraisal

This section includes provisions 
intended to provide information which 
the Federal Government will need to 
keep current its records on real property 
in which it has an interest.
Section 1309.43—Use o f  Grant Funds to 
Pay Fees

This section authorizes the use of 
grant funds to pay the professional fees 
and related costs necessary to the 
purchase of real property, with the 
prior, written approval of the 
responsible HHS official.
Section 1309.44—Program Incom e

This section, which requires that 
program income derived from facilities 
purchased with grant funds be deducted 
from the total allowable costs of the 
budget period in which it was 
produced, is based on 45 CFR 74.42(b) 
and (c) and 45 CFR 92.25(g).
Section 1309.45—Independent A nalysis

This section proposes to allow the 
responsible HHS official the option of 
obtaining an independent professional 
analysis of the cost comparison 
submitted by a grantee pursuant to 
§ 1309.11 and the statement under 
§ 1309.10(g) that a lack of facilities will 
prevent operation of the program.
IV. Impact Analysis
Executive Order 12866

Executive Order 12866 requires that 
regulations be drafted to ensure that 
they are consistent with the priorities 
and principles set forth in the Executive 
Order. The Department has determined 
that this rule is consistent with these 
priorities and principles. This Notice of 
Proposed Rulemaking implements the 
statutory authority for Head Start 
grantees to apply to use grant funds to

purchase facilities. Congress made no 
additional appropriation to fund this 
new authority, however, and so any 
money spent toward the purchase of 
facilities for Head Start programs is 
money that would have been spent 
otherwise by the program or other 
programs from the same appropriation 
amount.

Regulatory Flexibility Act o f 1980

The Regulatory Flexibility Act (5 
U.S.C. CH. 6) requires the Federal 
government to anticipate and reduce the 
impact of rules and paperwork 
requirements on small businesses. For 
each rule with a “significant economic 
impact on a substantial number of small 
entities” an analysis must be prepared 
describing the rule’s impact on small 
entities. Small entities are defined by 
the Act to include small businesses, 
small non-profit organizations and small 
governmental entities. While these 
regulations would affect small entities, 
they would not affect a substantial 
number. For this reason, the Secretary 
certifies that this rule will not have a 
significant impact on substantial 
numbers of small entities.
Paperwork Reduction Act

Under the Paperwork Reduction Act 
of 1980, Public Law 96-511, all 
Departments are required to submit to 
the Office of Management and Budget 
(OMB) for review and approval any 
reporting or record-keeping requirement 
inherent in a proposed or final rule.
This NPRM contains information 
collection and record-keeping 
requirements in §§ 1309.10,1309.40 and
1309.41 which will be submitted to 
OMB for review and approval in 
accordance with section 3504(h) of the 
Paperwork Reduction Act.

Organizations and individuals 
desiring to submit comments on the „ 
information collection and 
recordkeeping requirements should 
direct them to the agency official 
designated for this purpose, whose 
name appears in this preamble, and to 
the Office of Information and Regulatory 
Affairs, OMB, New Executive Office 
Building (Room 3002), Washington, DC 
20503, Attention: Desk Officer ACF/ 
HHS.

List of Subjects in 45 CFR Part 1309

Acquisition, Facilities purchase, Head 
start, Real property.
(Catalog of Federal Domestic Assistance 
Program Number 93.600, Project Head Start)-

Dated: May 10,1994.
Mary Jo Bane,
Assistant Secretary for Children and Families.

Approved: August 19,1994.
Donna E. Shalala,
Secretary.

For the reasons set forth in the 
Preamble, 45 CFR chapter XIII is 
proposed to be amended by adding part5 
1309 as follows:

PART 1309—HEAD START FACILITIES 
PURCHASE

Subpart A—General 
Sec.
1309.1 Purpose and application.
1309.2 Approval of previously purchased 

> facilities.
1309.3 Definitions.

Subpart B—Application Procedures
1309.10 Application.
1309.11- Cost comparison.

Subpart C—Protection of Federal Interest
1309.20 Title.
1309.21 Recording of Federal interest and ' 

other protection of Federal interest.
1309.22 Insurance, bonding, and 

maintenance.

Subpart D—Modular Units
1309.30 General.
1309.31 Site description.
1309.32 Statement of procurement 

procedure.
1309.33 Inspection.
1309.34 Costs of installation of modular 

unit.

Subpart E—Other Administrative Provisions
1309.40 Copies of documents.
1309.41 Record retention.
1309.42 Audit of mortgage; Five year 

appraisal.
1309.43 Use of grant funds to pay fees.
1309.44 Program income.
1309.45 Independent analysis.

Authority: 42 U.S.C. 9801 et seq.

Subpart A—General

§1309.1 Purpose and application.

This part prescribes regulations 
implementing section 644(f) of the Head* 
Start Act, 42 U.S.C. 9801 et Seq., as it 
applies to grantees operating Head Start, 
programs under the Act. It prescribes 
the procedures for applying for Head 
Start grant funds to purchase facilities 
in which to operate Head Start 
programs, and the conditions under 
which grant funds may be awarded to 
purchase facilities. It also specifies the 
measures which must be taken to 
protect the Federal interest in real 
property purchased with Head Start 
grant funds.
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$ 1309.2 Approval of previously purchased 
facilities.

Head Start grantees which purchased 
facilities after December 31,1986, and 
before October 7,1992, may request 
retroactive approval of the purchase by 
submitting an application which 
conforms to the requirements of this 
part and the Act. Grant funds may be 
used only to pay facility purchase costs 
incurred after the responsible HHS 
official grants an application for 
approval of a previously purchased 
facility.

ns

§ 1309.3 Definitions.
As used in this part,
ACF means the Administration for 

Children and Families in the 
Department of Health and Human 
Services, and includes the Regional 
Offices.

Acquired with grant funds means 
purchased in whole or in part with 
Head Start grant funds and refers to 
payments made with grant funds in 
satisfaction of a mortgage agreement 
[both principal and interest), as a down 
payment, for professional fees, for 
Closing costs, and for any other costs 
associated with the purchase of the 
property that are usual and customary 
for the locality.

Act means the Head Start Act, 42 
jU.S.C. section 9801, et seq. 
i ACYF means the Administration on 
Children, Youth and Families in the 
Department of Health and Human 
[Services.

Alternative facility means the facility 
kith which the grantee must make the 
post comparison required in the 
application.

Facility means real property or a 
modular unit appropriate for use by a 
Head Start grantee to carry out a Head 
Start program.
| Grant funds means Federal financial 
assistance received by a grantee from 
pCF to administer a Head Start program 
pursuant to the Head Start Act.
I Grantee means the local public or 
private non-profit agency which hasIleen designated as a Head Start agency 
finder 42 U.S.C. 9836 and which has 
l®en granted financial assistance by the 
responsible HHS official to operate a 
nead Start program.

I Modular Unit means a prefabricated 
I portable structure moved to a site forBse by a Head Start grantee to carry out 

P Head Start program.
I  Purchase a facility means buy an 
■ousting facility, either outright or 
»hrough a mortgage.
I  Real Property means land, including 
land improvements, structures and 
appurtenances thereto, excluding 
■lovable machinery and equipment.

Responsible HHS official means the 
official who is authorized to make the 
grant of financial assistance to operate a 
Head Start program, or such official’s 
designee.

Useful life means the period during 
which a facility is capable of being used 
as a Head Start facility.

Subpart B— Application Procedures 

§1309.10 Application.
A grantee which proposes to use grant 

funds to acquire a facility or requests 
approval of the previous purchase of a 
facility must submit a written 
application to the application to the 
responsible HHS official. The 
application must include the following 
information:

(a) A legal description of the site of 
the proposed or previously purchased 
facility, and an explanation of the 
appropriateness of the location to the 
grantee’s service area, including a 
statement of the effect that purchase of 
the facility has had and will have on the 
transportation of children to the 
program, on the grantee’s ability to 
collaborate with other child care, social 
services and health providers, and on all 
other program activities and services.

(b) Plans and specifications of the 
proposed or previously purchased 
facility, including information on the 
size and type of structure, the number 
and a description of the rooms, and the 
lot on which the building is located 
(including the space available for a 
playground and for parking).

(c) The cost comparison described in 
§1309.11.

(d) If renovations are necessary to 
make the proposed facility suitable for 
use to carry out the Head Start program, 
a description of the renovations, and the 
plans and specifications required by 
paragraph (b) of this section for the 
facility as it will be after renovations are 
complete.

(e) The intended uses of the proposed 
or previously purchased facility, 
including information demonstrating 
that the facility will be used principally 
as a Head Start center, or a direct 
support facility for a Head Start 
program. [A H ead Start center, or a 
direct support facility  fo r  a Head Start 
program means a facility used for direct 
Head Start services to children and their 
families, or administrative or other 
activities necessary to the conduct of the 
Head Start program.) If the facility is to 
be used for purposes other than the 
operation of the Head Start program, the 
grantee must state what portion of the 
facility is to be used for such other 
purposes.

(f) Assurance that the facility 
complies (or will comply after 
completion of the renovations described 
in paragraph (d) of this section) with 
local licensing and code requirements, 
the access requirements of die 
Americans with Disabilities Act (AD/l), 
if applicable, and section 504 of the 
Rehabilitation Act of 1973. The grantee 
also will assure that it has met the 
requirements of the Flood Disaster 
Protection Act of 1973, if applicable.

(g) If the grantee is claiming that the 
lack of alternative facilities will prevent 
or would have prevented operation of 
the program, a statement of how it was 
determined that there is or was a lack 
of alternative facilities, If a grantee 
requesting approval of the previous 
purchase of a facility is unable to 
provide such a statement based on 
circumstances which existed at the time 
of the purchase, the grantee may use 
present conditions as a basis for making 
the determination.

(h) The terms of any proposed or 
existing loan(s) related to the purchase 
of the facility and the repayment plans.

(i) A statement of the effect that the 
purchase of the facility or the approval 
of a previous purchase of a facility 
would have on the grantee’s meeting of 
the non-Federal share requirement of 
section 640(b) of the Head Start Act, 
including whether the grantee is seeking 
a waiver of its non-Federal share 
obligation under that section of the Act.

(j) Certification by a licensed engineer 
that the building is structurally sound 
and safe for use as a Head Start facility. 
If renovations are necessary to make the 
facility suitable for use to carry out a 
Head Start program, the application 
must include a certification by a 
licensed engineer as to the cost and 
technical appropriateness of the 
proposed renovation.

(k) A statement of the effect that the 
purchase of a facility or the approval of 
a purchase of a facility would have on 
the grantee’s ability to meet the 
limitation on development and 
administrative costs of section 644(b) of 
the Head Start Act. One-time fees and 
expenses necessary to the purchase, 
such as the down payment, the cost of 
necessary renovation, and fees paid to 
attorneys, engineers, and appraisers, are 
not subject to the limitation on 
administrative costs.

(l) A proposed schedule for 
acquisition, renovation and occupancy 
of the facility.

(m) Reasonable assurances that the 
applicant will obtain or has obtained, in 
the case of an application for the 
approval of a previous purchase of a 
facility, a fee simple or such other estate 
or interest in the site sufficient to assure
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undisturbed use and possession for the 
purpose of operating the Head Start 
program for die useful life of the facility. 
If the grantee proposes to purchase or 
has previously purchased a facility 
without also purchasing the land on 
which the facility is situated, the 
application must describe the easement, 
right of way or land rental it will obtain 
or has obtained to allow it sufficient 
access to the facility.

(n) An assessment of the impact of the 
proposed acquisition on the human 
environment if it involves significant 
renovation or a significant change in 
land use, including substantial increases 
in traffic in the surrounding area due to 
the provision of Head Start 
transportation services, pursuant to 
section 102(2)(C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C) and its implementing 
regulations (40 CFR parts 1500-1508), 
and such information as may be 
necessary to comply with the National 
Historic Preservation Act of 1966 (16 
U.S.C. 470f).

(o) Assurance that the grantee will 
comply with the requirements of the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 
1970, as amended (42 U.S.C. 4601 et 
seq. and 45 CFR part 15), and 
information about the costs that may be 
incurred due to compliance with this 
Act.

(p) A statement of the share of the cost 
of purchase that will be paid with grant 
funds.

(q) For a grantee seeking approval of 
a previous purchase, a statement of the 
extent to which it has attempted to 
comply and will be able to comply with 
the provisions of § 1309.21(e) of this 
part.

§ 1309.11 Cost comparison.
(a) A grantee proposing to purchase 

with grant funds or to receive approval 
for a previous purchase of a facility 
must submit a detailed estimate of the 
cost of the proposed facility and any 
necessary renovations, or the cost of the 
previously purchased facility and any 
necessary renovations, and must 
compare the cost of purchasing the 
proposed facility or the cost of the 
previously purchased facility to the cost 
of rental of an alternative facility.

(b) All costs of purchase and 
ownership must be identified, 
including, but not limited to, 
professional fees, renovation costs, 
moving expenses, additional 
transportation costs, maintenance, taxes, 
insurance, and easements, rights of way 
or land rentals. An independent 
appraisal of the current value of the 
facility proposed to be purchased or

previously purchased, made by a 
professional appraiser, must be 
included.

(c) The comparison described in 
paragraph (a) of this section must 
compare the cost of the proposed 
facility to the cost of the facility 
currently used by the grantee (if one 
exists), except where it is shown to the 
satisfaction of the responsible HHS 
official that the grantee’s existing 
facility is inadequate. If the grantee’s 
current facility is deemed to have been 
inadequate by the responsible HHS 
official, or if the grantee has no current 
facility, or if the grantee intends to 
continue to use its currenffacility after 
it purchases the new facility, the 
alternative facility shall be a facility (or 
facilities) of comparable size, suitable 
for use as a Head Start facility (or which 
can be made suitable through 
renovation, the cost of which shall be 
included in the cost comparison), 
available for rent in the grantee’s service 
area. In the case of an application for 
approval of the previous purchase of a 
facility, the cost of the present facility 
must be compared to the cost of the 
facility used by the grantee before 
purchase of its current facility. If the 
facility used by the grantee before the 
purchase of its present facility was 
deemed inadequate by the responsible 
HHS official, or if the grantee had no 
previous facility, of if the grantee 
continued to use its previous facility 
after it purchased the current facility, 
the alternative facility shall be an 
available, appropriate facility (or 
facilities) of comparable size that was 
available for rent in the grantee’s service 
area at the time of its purchase of the 
current facility.

(d) The grantee must separately 
delineate the following expenses in the 
application:

(1) One-time costs, including, but not 
limited to, the down payment, 
professional fees, moving expenses, the 
cost of site preparation and installation 
of a modular unit, and the costs of 
necessary renovations; and

(2) Ongoing costs, including, hut not 
limited to, mortgage payments, 
insurance premiums, maintenance 
costs, and property taxes. If the grantee 
is exempt from the payment of property 
taxes, this fact must be stated.

(e) For proposed purchases and for 
approvals of previously purchased 
facilities the period of the comparison is 
twenty years except that for the 
purchase of a modular unit the period 
of comparison is ten years. Fora 
proposed purchase the period of 
comparison begins on the date on which 
the proposal is made; for approvals of 
previous purchases the period of

comparison begins on the date the 
purchase of the facility took place.

(f) If the facility is to be used for 
purposes in addition to the operation of 
the Head Start program, charges for use 
of the part of the facility used for such 
other purposes must be made by the 
grantee, in accordance with the 
applicable Office of Management and 
Budget cost principles.

Subpart C—Protection of Federal 
interest

§1309.20 Title.
Title to facilities acquired with grant 

funds vests with the grantee upon 
acquisition, subject to the provisions of 
this part.

§ 1309.21 Recording of Federal interest 
and other protection of Federal interest

(a) Immediately upon purchasing a 
facility with grant funds or after 
receiving approval of a previous facility 
purchase, the grantee shall record a 
Notice of Federal Interest in the 
appropriate official records for the 
jurisdiction in which the facility is 
located. The Notice shall include the 
following information:

(1) The date of the award of grant 
funds for the purchase of the property ; 
to be used as a Head Start facility, and 
the address and legal description of the 
property to be purchased;

(2) That the grant incorporated 
conditions which include restriction on 
the use of the property and provide for 
a Federal interest in the property;

(3) That the property may not be used 
for any purpose inconsistent with that i 
authorized by the Head Start Act and 
applicable regulations;

(4) That the property may not be 
mortgaged or used as collateral, or sold 
otherwise transferred to another party, 
without the written permission of the 
Secretary, DHHS (or employee who has 
the authority to give this permission on 
behalf of DHHS);

(5) That these grant conditions and 
requirements cannot be altered or 
nullified through a transfer of 
ownership; and

(6) The name (including signature) 
and title of the person who completed ï 
the Notice for the grantee agency , and 
the date of the Notice.

(b) Facilities acquired with grant 
funds may not be sold, leased,: 
conveyed, transferred, assigned, . 
mortgaged or in any other manner 
encumbered by the grantee except as 
expressly authorized in writing by the 
responsible HHS official.

(c) Use of the facility during its useful 
life for other than the purpose for which 
the facility was funded, without the
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express written approval of the 
.responsible HHS official, is prohibited.

(a) Modular units which are 
purchased with grant funds and which 
are not permanently affixed to land, or 
which' are affixed to land which is not 
owned by the grantee, must have posted 
in a conspicuous place the following 
notice: “On (date), the Department of 
Health and Human Services (DHHS) 
awarded (grant number) to (Name of 
grantee). The grant provided Federal 
funds for conduct of a Head Start 
program, including purchase of this 
modular unit. The grant incorporated 
conditions which included restrictions 
on the use and disposition of this 
property, and provided for a continuing 
Federal interest in the property. 
Specifically, the property may not be 
used for any purpose other than the 
purpose for which the facility was 
funded, without the express written 
approval of the responsible DHHS 
Official, or sold or transferred to another 
party without ,the written permission of 
the Secretary, DHHS (or employee yvho 
has the authority to give this permission 
on behalf of DHHS). These conditions 
are in accordance with the statutory 
provisions set forth in 42 United States 
Code, section 9839; the regulatory 
provisions set forth in 45 CFR, part 
1309, 45 CFR part 74 and 45 CFR part 
92; and Administration for Children and 
Families grants policy.”

(e) The grantee must provide the 
responsible HHS official with both 
telephonic and written notification of a 
default of any description on the part of 
the grantee under a real property or 
chattel mortgage. The mortgage 
agreement or security agreement in the 
case of a modular unit which is 
proposed to be purchased under a 
chattel mortgage, shall specifically 
allow in the case of default that ACF or 
its designee may assume the role of 
mortgagor or debtor and continue to 
make payments. The mortgage 
agreement or security agreement shall 
further provide that, in the case HHS (or 
its designee) chooses not to assume the 
role of mortgagor or debtor in the case 
of default, the mortgagee or creditor 
shall pay ACF an amount equal to the 
share of the sales proceeds otherwise 
due the grantee (mortgagor or debtor) 
times the Federal share of the. property. 
Additionally, the agreement shall 
provide that the mortgagee or creditor 
must notify ACF at least 30 days prior 
to initiating foreclosure action. Any 
ACF assignment of the facility and 
mortgage responsibilities to any party, 
other than ACF, will be subject to prior 
approval of the mortgagee or creditor. A 
grantee seeking approval of the use of 
grant funds to purchase a previously

acquired facility must attempt to 
comply, to the greatest extent possible, 
with the requirements of this paragraph.

(f) Grantees must meet all of the 
requirements in 45 CFR parts 74 and 92 
pertaining to the purchase and 
disposition of real property , or the use 
and disposal of equipment, as , 
appropriate. ^

§ 1309.22 Insurance, bonding, and 
maintenance.

(a) The grantee shall obtain the 
following forms of insurance at the time 
of acquiring a facility or receiving 
approval for the previous purchase of a 
facility:
. (1) A title insurance policy which 
insures the fee interest in the facility for 
an amount not less than the full 
appraised value as approved by ACF, 
which contains an endorsement 
identifying ACF as a loss payee that will 
reimburse ACF is the title fails; and

(2) An insurance policy which insures 
from risk of partial and total physical 
destruction the full appraised value as 
approved by ACF. The insurance policy 
is to be maintained for the period of 
time the facility is owned by the 
grantee.

(b) The grantee shall submit copies of 
such insurance policies to ACF within 
five days of acquiring the facility or 
receiving approval for the previous 
purchase of a facility. If the grantee has 
not received the policies in time to 
submit copies within this period, it 
shall submit evidence that it has 
obtained the appropriate insurance 
policies within five days of acquiring 
the facility or receiving approval for the 
previous purchase of a facility, and it 
shall submit copies of the policies 
within five days of its receipt of them,

(c) The grantee must maintain 
facilities acquired with grant funds in a 
manner consistent with the purposes for 
which the funds were provided and in 
compliance with State and local 
government property standards and 
building codes for the useful life of the 
facility.

Subpart D— Modular Units

§1309.30 General.
In addition to the special ' 

requirements of §§ 1309.31-1309.34 of 
this part, the proposed purchase or 
request for approval of a previous 
purchase of a modular unit is subject to 
all of the requirements of this part with 
the following exceptions:

(a) Section 1309.10(j) of this part, 
regarding certification by a licensed 
engineer, does not apply to the 
proposed purchase or requests for 
approval of a previous purchase of 
modular units; and

(b) Section 1309.21(a) of this part does 
not apply to the proposal or requests for 
approval of a previous purchase of 
modular units if the land on which the 
unit is installed is not owned by the 
grantee.

§1309.31 Site description.
An application for the purchase or 

approval of a previous purchase of a 
modular unit must state specifically 
where the modular unit will be 
installed, and whether the land on 
which the modular unit will be installed 
must be purchased by the grantee. If the 
grantee does not propose to purchase 
land on which to install the modular 
unit or if the previously purchased 
modular unit is located on land not 
owned by the grantee, the application 
must state who owns the land on which 
the modular unit is or will be situated 
and describe the easement, right-of-way 
or land rental it will obtain or has 
obtained to allow it sufficient access to 
the modular unit.

§ 1309.32 Statement of procurement 
procedure.

(a) An application for the purchase of 
a modular unit must include a statement 
describing the procedures which will be 
used by the grantee to purchase the 
modular unit.

(b) This statement must include a 
copy of th^specifications for the unit 
which is proposed to be purchased and 
assurance that the grantee will comply 
with procurement procedures in 45 CFR 
parts 74 and 92, including assurance 
that all transactions will be conducted 
in a manner to provide, to the maximum 
extent practical, open and free 
competition. A grantee requesting 
approval of a previous purchase of a 
modular unit also must include a copy 
of the specifications for its unit.

§1309.33 Inspection.
Instead of the certification by a 

licensed engineer required by 
§ 1309.10(j), a grantee which purchases 
a modular unit with grant funds or 
receives approval of a previous 
purchase must have the modular unit 
inspected by a licensed engineer within 
15 calendar days of its installation or 
approval pf a previous purchase, and 
must submit to the responsible HHS 
official the engineer’s inspection report 
within 30 calendar days of the 
inspection.

§ 1309.34 Costs of installation of modular 
unit

Consistent with the cost principles 
referred to in 45 CFR part 74 and 45 
CFR pairt 92, all reasonable costs 
necessary to the installation of a 
modular unit the purchase of which has
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been approved by the responsible HHS 
official are payable with grant funds. 
Such costs include, but are not limited 
to, payments for public utility hook-ups, 
site surveys and soil investigations.

Subpart E—Other Administrative 
Provisions

§1309.40 Copies of documents.
Certified copies of the deed, loan 

instrument, mortgage, and any other 
legal documents related to the purchase 
of the facility or to the discharge of any 
debt secured by the facility must be 
submitted to the responsible HHS 
official within ten days of their 
execution.

§ 1309.41 Record retention.
All records pertinent to the purchase 

of a facility must be retained by the 
grantee for a period equal to the period 
of the grantee’s ownership of the facility 
plus three years.

§ 1309.42 Audit of mortgage; Five year 
appraisal.

Any audit of a grantee which has 
purchased a facility with grant binds

shall include an audit of any mortgage - 
or encumbrance on the facility. The 
audit must be supplemented by an 
independent appraisal of the value of 
the facility at least once every five years. 
Reasonable and necessary fees for this 
audit and appraisal are payable with 
grant funds.

§ 1309.43 Use of grant funds to pay fees.
Consistent with the cost principles 

referred to in 45 CFR part 74 and 45 
CFR part 92, reasonable fees and costs 
associated with and necessary to the 
purchase of a facility (including 
reasonable and necessary fees and costs 
incurred prior to the submission of an 
application under § 1309.10 of this part 
or prior to the purchase of the facility) 
are payable with grant funds, but 
require prior, written approval of the 
responsible HHS official.

§ 1309.44 Program income.
Income from the sale of equipment or 

real property purchased in whole or in 
part with grant funds is subject to the 
provisions of 45 CFR parts 74 and 92 
governing such income. All other

program income derived from a facility 
purchased with grant funds (including 
rent referred to in § 1309.11(f) of this i 
part) must be deducted from the total 
allowable costs of the budget period in 
which the income was produced.

§ 1309.45 independent analysis.

(a) The responsible HHS official may 
obtain an independent analysis of the 
cost comparison submitted by the 
grantee pursuant to § 1309.11 of this 
part, or the statement under § 1309.10(g) 
of this part, or both, if, in the judgment 
of the official, such an analysis is 
necessary to adequately review a 
proposal submitted under this Part.

(b) The analysis shall be made by a 
qualified real estate professional in the 
community in which the property, 
proposed to be purchased is situated, 
and shall be in writing.

(c) Section 1309.43 of this part applies 
to payment of the cost of the analysis.
(FR Doc. 94-29555 Filed 11-30-94; 8:45 am] 
BILLING CODE 4184-01-M
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I  This section of the FEDERAL REGISTER 
I  contains documents other than rules or 
I  proposed rules that are applicable to the 
I  public. Notices of hearings and investigations, 
I  committee meetings, agency décisions and 
I  rulings, délégations 6f authority, filing of 

■  petitions and applications and agency 
I  statements of organization and functions are 
I  examples of documents appearing in this 
I  section.

I  DEPARTMENT OF COMMERCE

I  Bureau of Export Administration

I  Action Affecting Export Privileges;
I Manfred R. Felber; Order Denying 
I  Permission To Apply for or Use Export 
I  Licenses

On June 6,1994, Manfred R. Felber
■ (Felber) was convicted in the U S.
I  District Cdurt for the District of Oregon 
I of violating Section 38 of the Arms 
I  Export Control Act (22 U.S.C.A. 2778 
I  (1990)) (the AECA)v among other crimes. 
I  Felber was convicted on one count of 
I  knowingly and willfully attempting to 
I  export from the United States to Tehran, 
I  Iran, defense articles, specifically 90 
i  chemical agent monitors, that were 
I  designated as significant military 
I  equipment on the United States 
I  Munitions List, without obtaining the ' 
I  required license or written approval 
I  from the U.S. Department of State.

Section 11(h) of the Export 
I  Administration Act of 1979, as amended 
I  (50 U.S.C.A. app. §§ 2401-2420 (1991,
I  Supp. 1993, and Pub. L. 103-277, July 
V 5,1994)) (the Act),1 provides that, at the 
I  discretion of the Secretary of 
K Commerce,2 no person convicted of 
I  violating the AECA, or certain other 
I  provisions of the United States Code,
I  shall be eligible to apply for or use any

■  export license issued pursuant to, or 
I provided by, the Act or the Export

1 The Act expired on August Z 0,1994. Executive 
„Order 12924 (59 FR 43437, August 23,1994} 
continued the Regulations in effect under the 
International Emergency Economic Powers Act (50 
U:S.C.A. 1701-1706 (1991)).

2 Pursuant to appropriate delegations of authority 
that are reflected in the Regulations, the Director, 
Office of Export Licensing, in consultation with the 
Director, Office of Export Enforcement, exercises 
the authority granted to the Secretary by Section 
11(h) of the Act. Because of a recent Bureau of 
Export Administration reorganization, this 
responsibility now rests with the Director, Office of 
Importer Services. Subsequent regulatory references 
herein to the “Director, Office of Export Licensing,” 
should be read as meaning “Director, Office of 
Exporter Services.”

Administration Regulations (currently 
codified at 15 CFR parts 768-799 
(1994)) (the Regulations) for a period of 
up to 10 years from the date o f the 
conviction. In addition, any export 
license issued pursuant to the Act in 
which such a person had any interest at 
the time of conviction may be revoked.

Pursuant to §§ 770115 and 772.1(g) of 
the Regulations, upon notification that a 
person has been convicted of violating 
the AECA, the Director, Office of Export 
Licensing, in consultation with the 
Director, Office of Export Enforcement, 
shall determine whether to deny that 
person permission to apply for or use 
any export license issued pursuant to, or 
provided by, the Act and the 
Regulations, and shall also determine 
whether to revoke any export license 
previously issued to such a person.

Having received notice of Felber’s 
conviction for violating the AECA, and 
following consultations with the 
Director, Office of Export Enforcement,
I have decided to deny Felber 
permission to apply for or use any 
export license, including any general 
license, issued pursuant to, or provided 
by, the Act and the Regulations, for a 
period of 10 years from the date of his 
conviction. The l(Fyear period ends on 
June 6, 2004.1 have also decided to 
revoke all export licenses issued 
pursuant to the Act in which Felber had 
an interest at the time of his conviction.

Accordingly, it is hereby
O rdered

I. All outstanding individual 
validated licenses in which Felber 
appears or participates, in any manner 
or capacity, are hereby revoked and 
shall be returned forthwith to the Office 
of Exporter Services for cancellation. 
Further, all of Felber’s privileges of 
participating, in any manner or 
capacity, in any special licensing 
procedure, including, but not limited to, 
distribution licenses, are hereby 
revoked.

II. Until June 6, 2004, Manfred R. 
Felber, 1150 John Street, 13-15, Vienna, 
Austria, and currently incarcerated at 
FCI Milan, P.O. Box 9999, Milan, 
Michigan 48160, hereby is denied all 
privileges of participating, directly or 
indirectly , in any manner or capacity , in 
any transaction in the United States or 
abroad involving any commodity or 
technical data exported or to be 
exported from the United States, in 
whole or in part, and subject to the

Regulations. Without limiting the 
generality of the foregoing, 
participation, either in the United States 
or abroad, shall include participation, 
directly or indirectly, in any manner or 
capacity:

(i) as a party or as a representative of 
a party to any export license application 
submitted to the Department;

(ii) in preparing or filing with the 
Department any export license 
application or request for reexport 
authorization, or any document to be 
submitted therewith;

(iii) in obtaining from the Department 
or using any validated or general export 
license, reexport authorization or other 
export control document;

(iv) in carrying on negotiations with 
respect to, or in receiving, ordering, 
buying, selling, delivering, storing, 
using, or disposing of, in whole or in 
part, any commodities or technical data 
exported or to be exported from the 
United States, and subject to the 
Regulations; and

(v) in financing, forwarding, 
transporting, or other servicing of such 
commodities or technical data.

III. After notice and opportunity for 
comment as provided in section 
770.15(h) of the Regulations, any 
person, firm, corporation, or business 
organization related to Felber by 
affiliation, ownership, control, or 
position of responsibility in the conduct 
of trade or related services may also be 
subject to the provisions of this Order.

IV. As provided in section 787.12(a) 
of the Regulations, without prior 
disclosure of the facts to and specific 
authorization of the Office of Export 
Licensing, in consultation with the 
Office of Export Enforcement, no person 
may directly or indirectly, in any 
manner or capacity: (i) Apply for, 
obtain, or use any license, Shipper’s 
Export Declaration, bill of lading, or 
other export control document relating 
to an export or reexport of commodities 
or technical data by, to, or for another 
person then subject to an order revoking 
or denying his export privileges or then 
excluded from practice before the 
Bureau of Export Administration; or (ii) 
order, buy, receive, use, sell, deliver, 
store, dispose of, forward, transport, 
finance, or otherwise service or 
participate: (a) In any transaction which 
may involve any commodity or . 
technical data exported or to be 
exported from the United States; (b) in
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any reexport thereof; or (c) in any other 
transaction which is subject to the 
Export Administration Regulations, if 
the person denied export privileges may 
obtain any benefit or have any interest 
in, directly or indirectly, any of these 
transactions.

V. This Order is effective immediately 
and shall remain in effect until June 6, 
2004.

VI. A copy of this Order shall be 
delivered to Felber. This Order shall be 
published in the Federal Register.

Dated: November 17,1994.
Eileen M. Albanese,
Acting Director, Office o f Exporter Services. 
[FR Doc. 94-29581 Filed 11-30-94; 8:45 amj 
BILLING CODE 3510-OT-M

International Trade Administration

University of Maryland, et al.; Notice of 
Consolidated Decision on Applications 
for Duty-Free Entry of Scientific 
Instruments

This is a decision consolidated 
pursuant to Section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR part 
301). Related records can be viewed 
between 8:30 A.M. and 5:00 P.M. in 
Room 4211, U.S. Department of 
Commerce, 14th and Constitution 
Avenue, N.W., Washington, D.C. '

Comments: None received. D ecision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States.

D ocket Number: 94-051. A pplicant: 
University of Maryland, College Park, 
Maryland 20742. Instrum ent: Glass 
Tubes with Coated Tin Oxide Thin Film 
Inside. M anufacturer: Beijing Vacuum 
Electronics Institute, China. Intended  
Use: See notice at 59 FR 29417, June 7, 
1994. R easons: The foreign instrument 
provides a 1-meter glass tube coated 
inside with a tin oxide thin film 
deposited with appropriate infirmity, 
transparency and resistivity and capable 
of working in a vacuum system to 10 9 
torr for particle beam transport studies. 
A dvice R eceived From: Los Alamos 
National Laboratory, November 4,1994.

D ocket Number: 94-091. A pplicant: 
U.S. Environmental Protection Agency, 
Athens, GA 30605-2720. Instrum ent: 
Isotope Ratio Mass Spectrometer, Model 
OPTIMA. M anufacturer: Fisons Isotopic 
Analysis, United Kingdom. Intended  
Use: See notice at 59 FR 46963, 
September 13,1994. R easons: The 
foreign instrument provides: (1)

sensitivity to 1100 molecules of CO2 per 
mass 44 ion and (2) an internal 
precision of 0.01 per mil for 100 bar pi 
samples of CO2 and N2. A dvice R eceived  
From : National Institute of Health, 
September 29,1994.

D ocket Number: 94-098. A pplicant: 
University of Georgia, Athens, GA 
30602-2556. Instrument: Mass 
Spectrometer, Model API-1. 
M anufacturer: PE Sciex, Canada. 
Intended Use: See notice at 59 FR 
49645, September 29,1994. R easons: 
The foreign instrument provides: (1) 
atmospheric pressure ionization with an 
inert gas curtain interface and (2) a 
HPLC effluent flow rate of 50 pi per 
minute. A dvice R eceived From : National 
Institute of Health, September 29,1994.

Los Alamos National Laboratory and 
National Institutes of Health advise that 
(1) the capabilities of each of the foreign 
instruments described above are 
pertinent to each applicant’s intended 
purpose and (2) they know of no 
domestic instrument or apparatus of 
equivalent scientific value for the 
intended use of each instrument

We know of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
scientific value to any of the foreign 
instruments.
Pamela Woods,
Acting Director, Statutory Import Programs 
Staff.
[FR Doc. 94-29613 Filed 11-30-94; 8:45 am] 
BILLING CODE 3510-DS-F

National Institute of Standards and 
Technology

[Docket No. 941003-4303]

RIN 0693-ZA02

Grant Funds—Materials Science and 
Engineering Laboratory—Availability 
of Funds

AGENCY: National Institute of Standards 
and Technology, Commerce.
ACTION: Notice.

SUMMARY: The purpose of this notice is 
to inform potential applicants that the 
Materials Science and Engineering 
Laboratory, National Institute of 
Standards and Technology (NIST), is 
continuing its program for grants and 
cooperative agreements in the following 
fields of research: Ceramics, Metallurgy, 
Polymer Sciences, Neutron Scattering 
Research and Spectroscopy. Each 
applicant must submit one signed 
original and two copies of each proposal 
along with a Grant Application 
(Standard Form 424 REV. 4/92), as

referenced under the provisions of OMB 
Circular A-110 and 15 CFR 24.
DATES: Applications will be received 
through September 30,1995.

Applicants should allow up to 120 
days processing time.
ADDRESSES: Applications should be 
submitted to The National Institute of 
Standards and Technology, Materials 
Science and Engineering Laboratory, 
Building 223, Room B344, Gaithersburg, 
Maryland 20899-0001; Attention: Ellen 
Altman. Each application package 
should be clearly marked to identify the 
field of research.
FOR FURTHER INFORMATION CONTACT: 
Technical inquiries should be directed 
to the following Program Managers: 
George Bimbaum—(301) 975-5727 
[Office of Intelligent Processing 
Materials], Dr. Ronald Munro—(301) 
975-6127 [Ceramics Division], Bruno 
Fanconi—(301) 975-6762 [Polymers 
Division], John Manning—(301) 975- 
6157 [Metallurgy Division— 
transformations, phases, microstructure 
and kinetic processes in metals and 
their alloys], Dr. Neville Pugh—(301) 
975—5960 [Metallurgy Division—sensors 
for analytical models for metallurgical 
processes], Richard Ricker—(301) 975- i 
6023 [Metallurgy Division—degradation 
of materials in their service 
environment], John Rush—(301) 976- 
6220 [Reactor Radiation Division]. 
Inquiries should be general in nature. 
Specific inquiries as to a laboratory’s 
needs, the usefulness or merit of any 
particular project, or other inquiries 
with the potential to provide any 
competitive advantage to an applicant 
are not acceptable.
SUPPLEMENTARY INFORMATION:

Eligibility: Academic institutions, 
non-Federal agencies, independent and I 
industrial laboratories are eligible to 
apply.

Authority: As authorized 15 U.S.C.
272 (b)(6) and (c)(16), the Materials 
Science and Engineering Laboratory 
conducts a basic and applied research 
program directly and through grants and 
cooperative agreements to eligible 
recipients.

Funding A vailability: Approximately 
$500,000 will be available to support 
grants and cooperative agreements 
under this program.

Type o f Funding Instrument: The 
Materials Science and Engineering 
Laboratory Grants Program is limited to i 
innovative ideas generated by the 
proposal writer on what research will be 
performed and how. Grants awarded 
under the MSEL program will generally l 
provide financial assistance to the 
recipient without substantial NIST
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involvement in the projects. Cooperative 
agreements awarded for MSEL projects 
will generally involve a close working 
relationship between a group of NIST 
experts and the recipient.

Award Period: Any financial 
assistance whether for grants or 
cooperative agreements, will be 
provided on a one (1) year period.

(Catalog of Federal Domestic Assistance 
No. 11.609 “Measurement and Engineering 
Research and Standards.”)

Program O bjectives: All proposals 
submitted must be in accordance with 
the program objectives listed below. The 
appropriate Program Manager for each 
field of research may be contacted for 
clarification of the program objectives.

I. Office of Intelligent Processing of 
Materials, 851—The primary objective is 
to measure the far infrared (FIR) and 
mid-infrared continuum absorption of 
primarily nonpolar gases and liquids 
found in the atmospheres of the outer 
planets, in particular, gaseous and 
liquid CH4, and gaseous mixtures of N2 
and CH4, and to analyze these data.

II. Ceramics Division, 852—The 
primary objective is to supplement 
division activities in the area of ceramic 
processing, tribology, composites, 
machining, interfacial chemistry, and 
microstructural analysis.

III. Polymers Division, 854—The 
primary objective is to support Division 
programs in polymer blends, 
composites, electrical applications and 
dental polymeric materials through 
participation in research on synthesis, 
processing and characterization of 
structure, and mechanical and electrical 
properties.

IV. Metallurgy Division, 855—The 
primary objective is to develop 
techniques to predict, measure and 
control transformations, phases, 
mierostructure and kinetic processes in 
metals and their alloys.

V. Metallurgy Division, 855—The 
primary objective is to develop new and 
improved sensors, measurement 
techniques, and analytical models for 
metallurgical processes in order to 
facilitate the development and adoption 
of intelligent processing systems for 
materials.

VI. Reactor Radiation Division, 856— 
The primary objective is to develop cold 
and thermal neutron research 
approaches and related physics, 
chemistry and materials applications.

Proposal Review Process: Proposals 
will be reviewed by a panel of 
individuals knowledgeable about the 
particular scientific area described 
above that the proposal addresses. Both 
the technical value of a proposal and the 
relationship of the work proposed to the

needs of the specific NIST program will 
be taken into consideration.

Evaluation Criteria: The criteria to be 
used in evaluating the proposal include: 
Rationality (coherence of approach, 
relation to scientific/technical issues), 
Qualifications of Technical Personnel, 
Resources Availability, and Technical 
Merit of Contribution. Each of these 
factors will be given equal weight in the 
evaluation process.

M atching Requirem ents: There are no 
matching requirements.

A pplication Kit: An application kit, 
containing all required applications 
forms and certifications is available by 
calling Ellen Altman at (301) 975-5727. 
An application kit includes the 
following:
SF 424 (Rev 4/92)—Application for 

Federal Assistance 
SF 424 A (Rev 4/92)—Budget

Information—Non-Construction 
Programs

SF 424B (Rev 4/92)—Assurances—Non 
Construction Programs 

CD 511 (7/91)—Certification Regarding 
Debarment, Suspension, and Other 
Responsibility Matters; Drug-Free 
Workplace Requirements and 
Lobbying

CD 512 (7/91)—Certification Regarding 
Debarment, Suspension,
Ineligibility and Voluntary 
Exclusions—Lower Tier Covered 
Transactions and Lobbying 

SF-LLL—Disclosure of Lobbying 
Activities Continuation Sheet 

SF-LLL-A—Disclosure of Lobbying 
Activities Continuation Sheet

Selection  Procedures: The chief of 
each division will make the final award 
selection, taking into account the score 
received by the applicant and the 
compatibility of the applicant’s proposal 
with the needs off the particular division 
that the proposal addresses. Award will 
not necessarily be made to the highest- 
scored applicants.

Paperw ork Reduction Act: The 
Standard Form 424 and Standard Form 
LLL mentioned in this notice are subject 
to the requirements of the Paperwork 
Reduction Act and have been approved 
by OMB under Control Numbers 0348- 
0043, 0348-0044, and 0348-0046.

Primary A pplication C ertification: All 
primary applicants must submit a 
completed Form CD-511,
“Certifications Regarding Debarment, 
Suspension and Other Responsibility 
Matters; Drug-Free Workplace 
Requirements and Lobbying,” and the 
following explanations are hereby 
provided:

1. N onprocurem ent Debarment and  
Suspension. Prospective participants (as 
defined at 15 CFR Part 26, Section 105)

are subject to 15 CFR Part 26, 
“Nonprocurement Debarment and 
Suspension” and the related section of 
the certification form prescribed above 
applies;

2. Drug-Free W orkplace. Grantees (as 
defined at 15 CFR Part 26, Section 605) 
are subject to 15 CFR Part 26, Subpart 
F, “Govemmentwide Requirements for 
Drug-Free Workplace (Grants)” and the 
related section of the certification form 
prescribed above applies;

3. Anti-Lobbying. Persons (as defined 
at 15 CFR Part 28, Section 105) are 
subject to the lobbying provisions of 31 
U.S.C. 1352, “Limitation on use of 
appropriated funds to influence certain 
Federal contracting and financial 
transactions,” and the lobbying section 
of the certification form prescribed 
above applies to applications/bids for 
grants, cooperative agreements, and 
contracts for more than $100,000, and 
loans and loan guarantees for more than 
$150,000, or the single family maximum 
mortgage limit for affected programs, 
whichever is greater.

4. Anti-Lobbying D isclosure. Any 
applicant that has paid or will pay for 
lobbying using any funds must submit 
an SF-LLL, “Disclosure of Lobbying 
Activities,” as required under 15 CFR 
Part 28, Appendix B.

5. Lower-Tier Certifications.
Recipients shall require applicants/ 
bidders for subgrants, contracts, 
subcontracts, or other lower tier covered 
transactions at any tier under the award 
to submit, if applicable, a completed 
Form CD-512, “Certifications Regarding 
Debarment, Suspension, Ineligibility 
and Voluntary Exclusion—Lower Tier 
Covered Transactions and Lobbying” 
and disclosure form, SF-LLL, 
“Disclosure of Lobbying Activities.” 
Form CD-512 is intended for the use of 
recipients and should not be transmitted 
to NIST. SF-LLL submitted by any tier 
recipient or subrecipient should be 
submitted to NIST in accordance with 
the instructions contained in the award 
document.

Preaward A ctivities: Applicants who 
incur any costs prior to an award being 
made do so solely at their own risk of 
not being reimbursed by the 
Government. Notwithstanding any 
verbal assurance that may have been 
provided, there is no obligation on the 
part of NIST to cover preaward costs.

No obligation fo r  Future Funding: If 
an application is accepted for funding, 
DoC has no obligation to provide any 
additional future funding in connection 
with that award. Renewal of an award 
to increase funding or extend the period 
of performance is at the total discretion 
of NIST.
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Past Perform ance: Unsatisfactory 
performance under prior Federal awards 
may result in an application not being 
considered for funding.

Name C heck Reviews: All for-profit 
and nonprofit applicants will be subject 
to a name check review process. Name 
checks are intended to reveal if any key 
individuals associated with the 
applicant have been convicted of or are 
presently facing criminal charges such 
as fraud, theft, perjury, or other matters 
which significantly reflect on the 
applicant’s management, honesty, or 
financial integrity.

False Statem ents: A false statement on 
an application is grounds for denial or 
termination of funds, and grounds for 
possible punishment by a fine or 
imprisonment as provided in 18 U.S.C. 
1001.

Delinquent F ederal Debts: No award 
of Federal funds shall be made to an 
applicant who has an outstanding 
delinquent Federal debt until either:

1. The delinquent account is paid in 
full,

2. A negotiated repayment schedule is 
established and at least one payment is 
received, or

3. Other arrangements satisfactory to 
DoC are made.

Purchase o f American-M ade 
Equipm ent and Products: Applicants 
are hereby notified that they will be 
encouraged, to the greatest extent 
practicable, to purchase American-made 
equipment and products with funding 
provided under this program in 
accordance with Congressional intent as 
set forth in the resolution contained in 
Public Law 103—317, Sections 607 (a) 
and (b).

Indirect Costs: The total dollar 
amount of the indirect costs proposed in 
an application under this program must 
not exceed the indirect cost rate 
negotiated and approved by a cognizant 
Federal agency prior to the proposed 
effective date of the award or 100 
percent of the total proposed direct 
costs dollar amount in the application, 
whichever is less.

Federal P olicies and Procedures: 
Awards under the Materials Science and 
Engineering Laboratory Research 
Program shall be subject to all Federal 
laws and Federal and Departmental 
regulations, policies, and procedures 
applicable to financial assistance 
awards. The Materials Science and 
Engineering Grants Program does not 
directly affect any state or local 
government. Accordingly, the 
Department of Commerce has 
determined that Executive Order 12372 
is not applicable to the Materials 
Science and Engineering Grants 
Program.

This funding notice has been 
determined to be not significant for 
purposes of Executive Order 12866.

Dated: November 23,1994.
Samuel Kramer,
Associate Director.
[FR Doc. 94-29375 Filed 11-30-94; 8:45 am] 
BILLING CODE 3510-13-M

COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS

Adjustment of Import Limits for Certain 
Cotton and Man-Made Fiber Textile 
Products Produced or Manufactured in 
the Arab Republic of Egypt

November 28,1994.

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA).
ACTION: Issuing a directive to the 
Commissioner of Customs adjusting 
limits. ..

EFFECTIVE DATE: December 5,1994.
FOR FURTHER INFORMATION CONTACT: 
Jennifer Aldrich, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 482-4212. For information on the 
quota status of these limits, refer to the 
Quota Status. Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-5850. For information on 
embargoes and quota re-openings, call 
(202) 482-3715.

SUPPLEMENTARY INFORMATION:
Authority: Executive Order 11651 of March

3,1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854).

The current limits for certain 
categories are being adjusted for swing 
and carryover.

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 58 FR 62645, 
published on November 29,1993). Also 
see 58 FR 55046, published on October
25,1993.

The letter to the Coipmissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all 
of the provisions of the bilateral 
agreement, but are designed to assist

only in the implementation of certain of 
its provisions.
Rita D. Hayes,
Chairman, Committee for the Implementation 
o f Textile Agreements.
Committee for the Implementation of Textile
Agreements
November 28,1994.
Commissioner of Customs,
Department o f the Treasury, Washington, DC 

20229.
Dear Commissioner: This directive 5 

amends, but does not cancel, the directive 
issued to you on October 19,1993, by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool and 
man-made fiber textile products, produced or 
manufactured in the Arab Republic of Egypt 
and exported during the twelve-month 
period which began on January 1,1994 and 
extends through December 31,1994.

Effective on December 5,1994, you are 
directed to amend further the directive dated 
October 19,1993 to adjust the limits for the 
following categories, as provided under the 
terms of the current bilateral agreement 
between the Governments of the United 
States and the Arab Republic of Egypt:

Category Adjusted twelve-month 
limit1

Levels not in a 
Group

300/301 ................... 8,059,907 kilograms of

Fabric Group 
218-220, 224-227,

which not more than 
2,649,105 kilograms 
shall be in Category 
301.

72,464,845 square me-
313-317 and 326, ters.
as a group.

225 ........................... 13,507,291 square me-
ters.

1 The limits have not been adjusted to ac
count for any imports exported after December 
31,1993.

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1).

Sincerely,
Rita D. Hayes,
Chairman, Committee for the Implementation 
o f Textile Agreements.
(FR Doc. 94-29609 Filed 11-30-94; 8:45 am] 
BILLING CODE 3510-OR-F

Adjustment of Import Limits for Certain 
Cotton and Man-Made Fiber Textile 
Products Produced or Manufactured in 
Lesotho

November 28,1994.

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA).
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ACTION: Issuing a directive to the 
Commissioner of Customs adjusting 
limits.

EFFECTIVE DATE: December 5 ,1994 .
FOR FURTHER INFORMATION CONTACT:
Helen L. LeGrande, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 482-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 482-5850. For information on 
embargoes and quota re-openings, call 
(202) 482-3715.
SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 .of March
3,1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854).

The current limit for Categories 338- 
B/339-B/638-B/639-B is being 
increased by application of swing, 
reducing the limit for Categories 347/
348 to account for the increase.

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION:-Textile and Apparel 
Categories with the Harmonized Tariff 

i Schedule of the United States (see 
Federal Register notice 58 FR 62645,

; published on November 29,1993). Also 
; see 58 FR 61679, published on 
November 22,1993.

The letter to the Commissioner of 
I Customs and the actions taken pursuant 
to it are not designed to implement all 
of the provisions of the bilateral 

[ agreement, but are designed to assist 
only in the implementation of certain of 
its provisions.

| Rita D. Hayes,
[ Chairman, Committee for the Implementation 
I of Textile Agreements.
Committee for the Implementation of Textile 

\ Agreements 
[November 28,1994.
I Commissioner of Customs,
| Department o f the Treasury, Washington, DC 

20229.
Dear Commissioner This directive 

[ amends, but does not cancel, the directive 
i issued to you on November 16,1993, by the 
I Chairman, Committee for the Implementation 
[ of Textile Agreements. That directive 
i concerns imports of certain cotton and man- 
I made fiber textile products, produced or 
f manufactured in Lesotho and exported 
E during the twelve-month period which began 
[ on December 1,1993 and extends through 
[November 30,1994.

Effective on December 5,1994, you are 
I directed to amend the directive dated 
[November 16,1993 to adjust the limits for 
the following categories, as provided under 

[the terms of the current bilateral agreement

between the Governments of the United 
States and the Kingdom of Lesotho:

Category Adjusted twelve-month 
limit1

338-B/339-B/638- 901,614 dozen.
B/639-B 2.

347/348 .................... 386,310 dozen.

1The limits have not been adjusted to ac
count for any imports exported after November 
30 1993.

^Category 338-B: only HTS numbers 
6103.22.0050, 6105.10.0010, 6105.10.0030,
6105.90.3010, 6109.10.0027, 6110.20.1025,
6110.20.2065, 6110.90.0068, and
6114.20.0005; Category 339-B: only HTS 
numbers 6104.22.0060, 6104.29.2049,
6106.10.0010, 6106.10.0030, 6106.90.2010,
6106.90.3010, 6109.10.0070, 6110.20.1030,
6110.20.2075, 6110.90.0070, 6114.20.0010 
and 6117.90.0022; Category 638-B: only HTS 
numbers 6103.23.0075, 6103.29.1050,
6105.20.2010, 6105.20.2030, 6105.90.3030, 
6109.90.1049, 6110.30.1050, 6110.30.2050, 
6110.30.3050, 6110.90.0076 and
6114.30.1010; Category 639-B: only HTS 
numbers 6104.23.0036, 6104.29.1050,
6104.29.2055, 6106.20.2010, 6106.20.2030, 
6106.90.2030, 6106.90.3030, 6109.90.1090, 
6110.30.1060, 6110.30.2060, 6110.30.3055, 
6110.90.0078, 6114.30.1020 and
6117.90.0026.

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1).

Sincerely,
Rita D. Hayes,
Chairman, Committee for the Implementation 
o f Textile Agreements.
[FR Doc. 94-29610 Filed 11-30-94; 8:45 ami 
BILLING CODE 3510-O R -F

Adjustment of an Import Limit for 
Certain Silk Blend and Other Vegetable 
Fiber Textile Products Produced or 
Manufactured in the People’s Republic 
of China

November 25,1994.
AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA).
ACTION: Issuing a directive to the 
Commissioner of Customs increasing a 
limit.

EFFECTIVE DATE: December 5,1994.
FOR FURTHER INFORMATION CONTACT: 
Jennifer Aldrich, International Trade 
Specialist, Office of Textiles and, 
Apparel, U.S. Department of Commerce, 
(202) 482-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-6703. For information on 
embargoes and quota re-openings, call 
(202) 482-3715.
SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3,1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C 1854).

The current limit for Category 870 is 
being increased for special 
carryforward. As a result, the limit, 
which is currently closed, will re-open.

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 58 FR 62645, 
published on November 29,1993). Also 
see 59 FR 3847, published on January
27,1994.

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all 
of the provisions of the Memorandum of 
Understanding dated January 17,1994, 
but are designed to assist only in the 
implementation of certain of its 
provisions.
Rita D. Hayes,
Chairman, Committee for the Implementation 
o f Textile Agreemen ts.
Committee for the Implementation of Textile
Agreements
November 25,1994.
Commissioner of Customs,
Department o f the Treasury, Washington, DC 

20229.
Dear Commissioner: This directive 

amends, but does not cancel, the directive 
issued to you on January 24,1994, by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber textile products, produced or 
manufactured in the People’s Republic of 
China and exported during the twelve-month 
period which began on January 1,1994 and 
extends through December 31,1994.

Effective on December 5,1994, you are 
directed to amend further the directive dated 
January 24,1994 to increase the limit for 
Category 870 to 31,736,645 kilograms1, as 
provided under the terms of the 
Memorandum of Understanding dated 
January 17,1994 between the Governments 
of the United States and the People’s 
Republic of China.

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1).

Sincerely,
Rita D. Hayes,
Chairman, Committee for the Implementation 
o f Textile Agreements.
[FR Doc. 94-29611 Filed 11-30-94; 8:45 am) 
BILLING CODE 3510-O R -F

1 The limit has not been adjusted to account for 
any imports exported after December 31,1993.
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DEPARTMENT OF DEFENSE

Department of the Army

Army Science Board; Closed Meeting

In accordance with Section 10(a)(2) of 
the Federal Advisory Committee Act 
(P.L. 92-463), announcement is made of 
the following Committee Meeting:

Name o f Committee: Army Science Board 
(ASB).

Date o f Meeting: 15,15 December 1994.
Time o f Meeting: 0800-1700; 0800-1600 

respectively.
Place: Pentagon, Washington, DC.

Agenda
The Army Science Board’s Missile Defense 

Issue Group will have a meeting to discuss 
briefings on National and Theater Missile 
Defense Programs for an upcoming SSDC 
study. This meeting will be closed to the 
public in accordance with Section 552b(c) of 
title 5, U.S.C., specifically subparagraph (1) 
thereof, and Title 5, U.S.C., Appendix 2, 
subsection 10(d). The classified and 
unclassified matter to be discussed are so 
inextricably intertwined so as to preclude 
opening all portions of the meeting. The ASB 
Administrative Officer Sally Warner, may be 
contacted for further information at (703) 
695-0781.
Herbert J. Gallagher,
COL, GS, Executive Secretary.
[FR Doc. 94-29687 Filed 11-30-94; 8:45 am] 
BILUNG CODE 3710-0&-M

Department of the Navy

CNO Executive Panel; Closed Meeting

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. 2), notice is hereby given 
that the Chief of Naval Operations 
(CNO) Executive Panel Naval Warfare 
Innovations Task Force will meet on 
December 14-15,1994, from 9:00 a.m. to 
4:00 p.m., on each day at 4401 Ford 
Avenue, Alexandria, Virginia. These 
sessions will be closed to the public.

The purpose of the meeting is to 
conduct discussions on naval warfare 
innovations in the areas of joint 
operations, information warfare, naval 
doctrine, and research and 
development. These matters constitute 
classified information that is 
specifically authorized by Executive 
order to be kept secret in the interest of 
national defense and are, in fact, 
properly classified pursuant to such 
Executive order. Accordingly, the 
Secretary of the Navy has determined in 
writing that the public interest requires 
that all sessions of the meeting be closed 
to the public because they will be 
concerned with matters listed in section 
552b(c)(l) of title 5, United States Code.

For further information concerning 
this meeting, contact: Timothy J. Galpin, 
Assistant for CNO Executive Panel 
Management, 4401 Ford Avenue, Suite 
601, Alexandria, VA 22302-0268,
Phone: (703) 756-1205.

Dated: November 25,1994.
L. R. McNees,
LCDR.JAGC, USN, Federal Register Liaison 
Officer.
[FR Doc. 94-29565 Filed il-3 0 -9 4 ; 8:45 am] 
BILLING CODE 3810-E F-F

CNO Executive Panel; Closed Meeting

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. 2), notice is hereby given 
that the Chief of Naval Operations 
(CNO) Executive Panel Strategies for an 
Uncertain Furture Task Force will meet 
on December 12-13,1994, from 9:00 
a.m. to 4:00 p.m., on each day at 4401 
Ford Avenue, Alexandria, Virginia. 
These sessions will be closed to the 
public.

The purpose of the meeting is to 
conduct discussions of key areas 
regarding strategies for an uncertain 
future to include current intelligence, 
information warfare, and special access 
programs. These matters constitute 
classified information that is 
specifically authorized by Executive 
order to be kept secret in the interest of 
national defense and are, in fact, 
properly classified pursuant to such 
Executive order. Accordingly, the 
Secretary of the Navy has determined in 
writing that the public interest requires 
that all sessions of the meeting be closed 
to the public because they will be 
concerned with matters listed in section 
552b(e)(l) of title 5, United States Code.

For further information concerning 
this meeting, contact: Timothy J. Galpin, 
Assistant for CNO Executive Panel 
Management, 4401 Ford Avenue, Suite 
601, Alexandria, VA 22302-0268,
Phone: (703) 756-1205.

Dated: November 25,1994.
L. R. McNees,
LCDR.JAGC, USN, Federal Register Liaison 
Officer.
[FR Doc. 94-29564 Filed 11-30-94; 8:45 am] 
BILUNG CODE 3810-F F-F

Notice of Commission Meeting and 
Public Hearing

Notice is hereby given that the 
Delaware River Basin Commission will 
hold a public hearing on Wednesday,

December 7,1994. The hearing will be 
part of the Commission’s regular 
business meeting which is open to the 
public and scheduled to begin at 10:30
а. m. in City Hall, 10 East Church Street, 
Bethlehem, Pennsylvania.

An informal conference among the 
Commissioners and staff will be open 
for public observation at 10:00 a.m. at 
the same location and will include a 
status report on the Upper Delaware ice 
diversion project.

The subjects of the hearing will be as 
follows:

A Proposal to A dopt the 1994-1995 
Water Resources Program. On October 
26,1994 a public hearing was held on 
a proposal that the 1994—1995 Water 
Resources Program and the activities, 
programs, initiatives, concerns, 
projections and proposals identified and 
set forth therein be accepted and 
adopted, in accordance with the 
requirements of Section 13.2 of the 
Delaware River Basin Compact. Based 
on comments raised during the hearing 
process, the proposed 1994—1995 Water 
Resources Program has been updated 
and revised and is now scheduled for 
public hearing.

A pplications fo r  A pproval o f the 
Following Projects Pursuant to A rticle 
10.3, A rticle 11 an d/or Section 3.8 o f the 
Com pact:

1. M errill C reek Owners Group 
(MCOG) D -77-110 CP (Amendment 5). 
An application for inclusion of the 
Pedricktown Cogeneration Facility 
(approved by Docket No. D-90-75 on 
December 11,1991) in the MCOG 
Reservoir Project as a Designated Unit to 
enable releases from the reservoir to 
make up consumptive water use. The 
Pedricktown Cogeneration Facility is 
expected to average 0.795 million 
gallons per day (mgd) in consumptive 
use and is located in Oldmans 
Township, Salem County, New Jersey; 
Merrill Creek Reservoir is located in 
Harmony Township, Warren County, 
New Jersey.

2. H ercules Incorporated D-87-43 
Renewal. An application for the renewal 
of a ground water project to withdraw 
up to 18 million gallons (mg)/30 days of 
water from the applicant’s process and 
decontamination Well Nos. PW-4, 5B,
б, 7B, 8B, 9 ,10  and 11. Commission 
approval on October 28,1987 was 
limited to five years. The applicant 
requests that the total withdrawal from 
all wells be increased from 13 mg/30 
days to 18 mg/30 days. The project is 
located in Greenwich Township, , 
Gloucester County, New Jersey.

3. J.G. Townsend, Jr. & Com pany D- 
89-48 Renew al. An application for the 
renewal of a ground water withdrawal 
project to supply up to 15 mg/30 days

DELAWARE RIVER BASIN 
COMMISSION
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of water to the applicant’s vegetable 
processing facility from Well Nos. 1 
through 5. Commission approval on 
September 27,1989 was limited to five 
years. Thè applicant requests that the 
total withdrawal from all wells remain 
limited to 15 mg/30 days. The project is 
located in the Town of Georgetown, 
Sussex County, Delaware.

4. North Coventry M unicipal 
Authority D -94-23 CP. A project to 
rerate, after minor modifications, the 
applicant’s existing 0.6 mgd sewage 
treatment plant (STP) to treat an average 
monthly flow of 0.7 mgd. The STP will 
continue to provide secondary treatment 
via a trickling filter facility and 
discharge to the Schuylkill River just 
downstream of the U.S. Route 442 
Bridge in North Coventry Township, 
Montgomery County, Pennsylvania.

5. M unicipal Authority, Borough o f  
Sinking Spring D -94-31 CP. A project to 
modify and expand the average monthly 
design flow of the applicant’s existing 
0.5 mgd STP to 1.0 mgd. The STP will 
continue to provide advanced secondary 
treatment but will convert from an 
extended aeration process to an 
oxidation ditch process. The STP will 
continue to senre Sinking Spring 
Borough and portions of Spring, Lower 
Heidelberg and South Heidelberg 
Townships, all in Berks County, 
Pennsylvania. The STP is located along 
Cacoosing Creek to which it will 
continue to discharge, near its 
confluence with Little Cacoosing Creek 
in Spring Township.

6. Floral Plant Growers, Inc. D-94-39. 
An application for approval of a ground 
water withdrawal project to supply up 
to 1.9 mg/30 days of water to the 
applicant’s agricultural irrigation system 
from existing Well Nos. 6 and 7, and to 
increase the existing withdrawal limit of
25.5 mg/30 days from all wells to 28 
mg/30 days. The project is located 
approximately one mile northwest of 
Boyds Comer, New Castle County, 
Delaware.

7. M eter Services Com pany D -94-49 
CP. An application for approval of an 
increased ground water withdrawal to 
supply up to 3.6 mg/30 days of water to 
the applicant’s distribution system from 
existing Well Nos. 1 and 2. The 
applicant requests that the total 
withdrawal from all wells be increased 
from 1.8 mg/30 days to 3.6 mg/30 days. 
The project is located in Buckingham 
Township, in Bucks County, in the 
Southeastern Pennsylvania Ground 
Water Protected Area.

8. D elaware Valley C ollege D -94-50 
CP. An application for approval of a 
ground water withdrawal project to 
supply up to 1.5 mg/30 days of water to 
the applicant’s college campus water

distribution system from new Well No.
5, and to limit the withdrawal from all 
wells to 3.0 mg/30 days. The project is 
located in Doylestown Township, Bucks 
County, in the Southeastern 
Pennsylvania Ground Water Protected 
Area.

9. Town o f Fallsburg D -94-59 CP. An 
application for approval of a STP 
expansion by rerating from 2.77 mgd to 
3.26 mgd. The STP will continue to 
serve the South Fallsburg Sewer District 
and is located adjacent to the Neversink 
River, to which it will continue to 
discharge, in the Town of Fallsburg, 
Sullivan County, New York.

10. N azareth Borough M unicipal 
A uthority D -94-69 CP. A project to 
expand the applicant’s existing 1.10 
mgd STP to 1.30 mgd by rerating the 
capacity of the existing system. The STP 
will continue to provide advanced 
secondary biological treatment via the 
activated sludge process and discharge 
to Shoeneck Creek in Lower Nazareth 
Township, Northampton County, 
Pennsylvania. The STP will continue to 
serve customers in Upper Nazareth, 
Bushkill and Lower Nazareth 
Townships as well as Nazareth Borough.

11. Schuylkill Haven M unicipal 
Authority D -94-70 CP. A STP 
modification project to improve removal 
of suspended solids. There will be no 
increase in the average design flow of 
2.8 mgd. The STP will continue to serve 
the Borough of Schuylkill Haven and 
portions of North Manheim Township. 
The STP provides secondary biological 
treatment via the extended aeration 
process and discharges to the Schuylkill 
River 1,500 feet downstream of the 
Route 443 Bridge in the Borough of 
Schuylkill Haven, Schuylkill County, 
Pennsylvania.

Documents relating to these items 
may be examined at the Commission’s 
offices. Preliminary dockets are 
available in single copies upon request. 
Please contact George C. Elias 
concerning docket-related questions. 
Persons wishing to testify at this hearing 
are requested to register with the 
Secretary prior to die hearing.

Dated: November 22,1994.
Susan M. Weisman,
Secretary.
[FR Doc. 94-29583 Filed 11-30-94; 8:45 am] 
BILUNG CODE 6360-01-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information 
Collection Request

AGENCY: Department of Education.

ACTION: Notice of proposed information 
collection request.

SUMMARY: The Director, Information 
Resources Group, invites comments on 
the proposed information collection 
request as required by the Paperwork 
Reduction Act of 1980.
DATES: An emergency review has been 
requested in accordance with the Act, 
since allowing for the normal review 
period would adversely affect the public 
interest. Approval by the Office of 
Management and Budget (OMB) has 
been requested by November 23,1994. 
ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs. 
Attention: Dan Chenok, Desk Officer: 
Department of Education, Office of 
Management and Budget, 726 Jackson 
Place, NW., Room 3208, New Executive 
Office Building, Washington, D.C.
20503. Requests for copies of the 
proposed information collection request 
should be addressed to Patrick J.
Sherrill, Department of Education, 7th & 
D Streets, SW., Room 5624, Regional 
Office Building 3, Washington, D.C. 
20202-4651.
FOR FURTHER INFORMATION CONTACT: 
Patrick J. Sherrill (202) 708-9915. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act of 

-1980 (44 U.S.C. Chapter 3517) requires 
that the Director of OMB provide 
interested Federal agencies and persons 
an early opportunity to comment on 
information collection requests. OMB 
may amend or waive the requirement 
for public consultation to the extent that 
public participation in the approval 
process would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The Director, 
Information Resources Group, publishes 
this notice with attached proposed 
information collection requests prior to 
submission to OMB. For each proposed 
information collection request, grouped 
by office, this notice contains the 
following information:

(1) Type of review requested, e.g., 
new, revision, extension, existing, or 
reinstatement;

(2) Title;
(3) Frequency of collection;
(4) The affected public;
(5) Reporting and/or Recordkeeping 

burden;
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(6) Abstract Because an emergency 
review is requested, die additional 
information to be requested in this 
collection is included in the section on 
“Additional Information” in this notice.

Dated: November 25,1994.
Gloria Parker,
Director, Information Resources Group.
Office of Elementary and Secondary 
Education

T y p e  o f  R eview : Emergency.
Title: Nomination Form foT Chapter 1 

National Recognition Program.
A bstract: This form will be used to 

identify unusually successful programs 
serving disadvantaged children, to 
provide identified projects with 
Secretarial designation, and to 
disseminate information on those 
projects to improve the effectiveness 
and efficiency of compensatory 
education programs. The Department 
will use the information to recognize 
worthy programs and to improve other 
educational programs serving 
disadvantaged children.

A dd itional Inform ation : An 
emergency review for this collection is 
requested for OMB approval by 
November 23,1994. The recognition 
ceremony will be in early May in 
conjunction with the International 
Reading Convention. An emergency 
review is requested in order to give the 
States and ED sufficient time to prepare 
and review the submissions and also be 
able to attend the recognition ceremony.

F req u en cy : Annually.
A ffec te d  p u b lic : State or local 

governments.
R eporting b u rd e n : Responses: 260; 

Burden hours: 1,300.
R eco rd k eep in g  b u rd e n :  

Recordkeepers: 0; Burden hours: 0.
[FR Doc. 94-29524 Filed 11-30-94; 8:45 am]
BILLING CODE 4 0 0 0 -0 1-M

Notice of Proposed Information 
Collection Requests

AGENCY: Department of Education. 
ACTION: Notice of proposed information 
collection requests.

SUMMARY: The Director, Information 
Resources Management Service, invites 
comments on the proposed information 
collection requests as required by the 
Paperwork Reduction Act of 1980. 
DATES: Interested persons are invited to 
submit comments on or before Januaiy 
3,1995.
ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Dan Chenok: Desk Officer,

Department of Education, Office of 
Management and Budget, 725 17th 
Street, NW., Room 3208, New Executive 
Office Building, Washington, DC 20503. 
Requests for copies of the proposed 
information collection requests should 
be addressed to Patrick J. Sherrill, 
Department of Education, 400 Maryland 
Avenue, SW., Room 5624, Regional 
Office Building 3, Washington, DC 
20202-4651.
FOR FURTHER INFORMATION CONTACT: 
Patrick J. Sherrill (202) 708-9915. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The Director of the 
Information Resources Management 
Service, publishes this notice containing 
proposed information collection 
requests prior to submission of these 
requests to OMB. Each proposed 
information collection, grouped by 
office, contains the following:

(1) Type of review requested, e.g., 
new, revision, extension, existing or 
reinstatement;

(2) Title;
(3) Frequency of collection;
(4) The affected public;
(5) Reporting burden; and/or
(6) Recordkeeping burden; and
(7) Abstract. OMB invites public 

comment at the address specified above. 
Copies of the requests are available from 
Patrick J. Sherrill at the address 
specified above.

Dated: November 25,1994.
Gloria Parker,
Director, Information Resources Management 
Service.
Office of Educational Research and 
Improvement

T yp e o f  R eview : Existing.
Title: Dwight D. Eisenhower 

Clearinghouse for Mathematics and 
Science Education Task 9 Instructional/ 
Curriculum Materials Acquisition and 
Cataloging.

F req u en cy : On Occasion.
A ffected  p u b lic : Individuals or 

households; state or local governments; 
businesses or other for-profit; federal 
agencies or employees; non-profit 
institutions; small businesses or 
organizations.

R epotting b u rd e n : Responses: 4,000; 
burden hours: 1,333.

R ecord ing  b u rd e n :  Recordkeepers:
2,000, burden hours: 200.

A bstract: This submission contains 
the Submission Form used by the 
Eisenhower National Clearinghouse to 
gather and organize information related 
to materials submitted to the 
Clearinghouse. This information would 
be included in the Clearinghouse 
catalog and for possible redistribution 
by the Clearinghouse. Hie Department 
will use the information to assure 
compliance with copyright regulations 
and expedite the processing of materials 
into the Clearinghouse catalog and 
collection.
Office of Educational Research and 
Improvement

T ype o f  review : EXTENSION.
T itle: Final Performance Report for 

HEA Title n-B.
F req u en cy : Annually.
A ffected  p u b lic : Non-profit 

institutions.
R eporting b u rd e n : Responses: 80; 

Burden hours: 320.
R eco rd k eep in g  b u rd en : 

Recordkeepers: 80; Burden hours: 80.
A bstract: This report form is used to 

determine the use of grant funds 
awarded by the Library Education and 
Human Resource Development Program, 
and the Library Research and 
Demonstration Program, both under 
Title II-B of the Higher Education Act 
of 1965, as amended. The Department 
will use the information to evaluate the 
project performance by reviewing the 
project narratives.
Office of Educational Research and 
Improvement

T y p e  o f  Review : REINSTATEMENT.
Title: Teacher Follow-up Survey.
F req u en cy : On occasion.
A ffected  p u b lic : Individuals or 

households.
R eporting b u rd e n : Responses: 7,200; 

Burden hours: 3,352.
R eco rd k eep in g  b u rd e n :  

Recordkeepers: 0; Burden hours: 0,
A bstract: The Teacher Follow-up 

Survey is a follow-up to the Schools and 
Staffing Survey, to be conducted one 
year after the base year survey. Thè 
sample consists of a subset of teachers 
that were in the Schools and Staffing 
Survey. The Survey asks respondents 
about current activities and plans to
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remain in or return to the teaching 
profession.
(FR Doe. 94-29523 Filed 11-30-94; 8:45 am] 
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Certification of the Radiological and 
Beryllium Condition of the Sacandaga 
and Peek Street Sites Schenectady 
County, New York
AGENCY: Department of Energy.
ACTION: Notice of certification.

SUMMARY: The Department of Energy 
(DOE) has completed remedial action at 
two sites in Schenectady County, New 
York, which were formerly operated for 
the Atomic Energy Commission (AEC). 
Previous surveys had identified low 
levels of radioactivity in a few small 
localized areas at the Peek Street Site, 
Schenectady, New York. The surveys 
had also identified low levels of non- 
radioactive beryllium in a small area of 
outdoor soil and in indoor overhead 
areas, such as roof beams at the Peek 
Street Site and in the gravel floor and 
soil surrounding a small isolated 
concrete structure at the Sacandaga Site, 
Glenville, New York. Remediation work 
has been completed at both sites. Both 
sites are certified to be in compliance 
with applicable cleanup guidelines 
established by DOE and agreed to by the 
State of New York. The properties are 
released for unrestricted use.
FOR FURTHER INFORMATION CONTACT: Mr. 
Alan Muir, Public Information Officer, 
Schenectady Naval Reactors Office, P.O. 
Box 1069, Schenectady, New York 
12301, (518) 395-6386, FAX: (518) 395- 
6345.
SUPPLEMENTARY INFORMATION: In the late 
1940s and early 1950s, the General 
Electric Company operated two Federal 
Government facilities, known as the 
Peek Street Site in Schenectady, New 
York, and the Sacandaga Site in 
Glenville, New York, for AEC, AEC- 
sponsored research at the site involved 
the use of radioactive materials and 
non-radioactive beryllium in support of 
breeder reactor development and other 
programs. After the sites had been 
decommissioned and surveyed to 
confirm that they met applicable 
unrestricted use standards in effect at 
the time, the sites were sold to private 
parties in the mid 1950s.

It is the policy of DOE to verify that 
environmental conditions at formerly 
utilized sites comply with current DOE 
guidelines. At the request of the DOE 
Office of Naval Reactors, 
characterization surveys were 
performed by representatives of the Oak

Ridge National Laboratory (ORNL) 
between 1988 and 1991. Representatives 
from the New York State Departments of 
Environmental Conservation and Health 
also participated in the site 
characterizations.

At the Peek Street Site, the surveys 
identified low levels of fixed residual 
radioactivity in a few small localized 
sections of floor and wall areas inside 
the site’s main building and in an 
approximate 5-square meter area of 
outdoor soil, which extended onto the 
adjacent State-owned property. The 
survey also identified low levels of 
residual beryllium in the same general 
area of outdoor soil and in indoor 
overhead areas, such as roof beams. At 
the Sacandaga Site, the surveys 
identified low levels of beryllium in the 
gravel floor and soil surrounding a small 
concrete structure. Because the levels of 
both radioactivity and beryllium were 
relatively low and the affected areas 
small and isolated, the residual 
radioactivity and beryllium present at 
these sites did not present a health 
hazard to members of the public or the 
environment. Posting or other 
institutional controls were not 
warranted.

Site-specific cleanup guidelines were 
established by DOE under DOE Order
5400.5 consistent with DOE Formerly 
Utilized Sites Remedial Action Program 
protocols; these guidelines were agreed 
to by the New York State Departments 
of Environmental Conservation and 
Health. Remediation of the residual 
radioactivity and beryllium was 
performed by a contractor under DOE 
direction and completed in 1993. 
Extensive post-remedial sampling was 
conducted to confirm that all site areas 
had been remediated in accordance with 
the applicable cleanup guidelines under 
DOE Order 5400.5. Independent 
verification sampling was conducted by 
ORNL. Representatives of the New York 
State Departments of Environmental 
Conservation and Health also conducted 
additional independent overcheck 
surveys for residual radioactivity and 
beryllium. The results of these surveys

■t verified compliance with DOE Order
5400.5 and the applicable cleanup 
guidelines.

Information relating to the 
characterization, remediation, and post
remediation sampling of these sites has 
been compiled in the DOE Certification  
D ocket f o r  th e R em ed ia l A ction  
P erfo rm ed  at th e P eek  Street Site, 
S ch en ecta d y , N ew  York, and the DOE 
Certification D ocket fo r  th e R em edial 
A ction  P erform ed  at th e Sacan da ga  Site, 
G lenville, N ew  Y ork . These certification 
dockets will be available for review 
between 9:00 a.m. and 4:00 p.m.,

Monday through Friday (except Federal 
holidays) in the DOE Public Reading 
Room located in room IE-190 of the 
Forrestal Building, 1000 Independence 
Avenue SW., Washington, DC. Copies 
will also be available in the DOE Public 
Document Room at the Oak Ridge 
Operations Office, Oak Ridge, 
Tennessee, and in the Schenectady 
County Public Library, 99 Clinton St., 
Schenectady, New York.

The DOE has issued the following 
statement of certification:

STATEMENT OF CERTIFICATION: 
PEEK STREET AND SACANDAGA 
SITES IN SCHENECTADY COUNTY, 
NEW YORK

The U S. Department of Energy (DOE) 
established radiological and beryllium 
cleanup guidelines, which were agreed 
to by the State of New York, to certify 
property releasable for unrestricted use. 
Based on review of the radiological and 
non-radiological data obtained 
following the remedial action at the 
Peek Street and Sacandaga Sites to these 
guidelines, DOE hereby certifies that thè 
properties described below are in 
compliance with applicable DOE 
cleanup guidelines for unrestricted use 
of the property. This certification of 
compliance provides assurance to the 
public that future use of thè property 
will result in no radiological or 
beryllium exposure above applicable 
guidelines established to protect 
members of the public and the 
environment.

421 Peek Street, Schenectady, New 
York, as described in deed book 1026, 
page 497, filed in Schenectady County 
Clerk’s Office.

823 Sacandaga Road, Glenville, New 
York, as described in deed book 1068, 
page 914, filed in Schenectady County 
Clerk’s Office.

Issued in Washington, D.C. on November
28,1994. >.
John E. Baublitz,
Acting Deputy Assistant Secretary for 
Environmental Restoration, Office o f 
Environmen tal Managemen t.
C. H. Schmitt,
Deputy Director, Office o f Naval Reactors, 
Office o f Nuclear Energy.
[FR Doc. 94-29606 Filed 11-30-94; 8:45 am] 
BILLING CODE 6450-01-P
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Federal Energy Regulatory 
Commission

[Docket No. GP95-5-000]

Ensign Oil & Gas, Inc.; Petition for 
Waiver

November 25,1994.
Take notice that on November 14, 

1994, Ensign Oil & Gas, Inc. (Ensign) , 
pursuant to Section 154.102 of the 
Commission’s regulations and Rule 
1101 of the Commission’s Rules of 
Practice and Procedure, filed a petition 
seeking waiver of: (1) Interest on Kansas 
ad  valorem  tax refunds required by the 
May 19,1994, order in Docket Nos. 
GP83-11 and RI83-9; and (2) refunds of 
certain overpayments of Kansas ad  
valorem  taxes. If the Commission 
decides that Ensign should institute 
further procedures before the 
Commission can justify relief from these 
overpayments, Ensign requests an 
extension of time to make such refunds 
pending completion of the appeals 
procedure. Ensign also requests that any 
interest that accrues during the appeals 
procedure be waived (if refunds are not 
ultimately waived).

Ensign asserts that several equitable 
considerations support a finding that 
waiver of interest is in the public 
interest. Ensign contends that producers 
have been prejudiced by the delays in 
the prior proceedings and have suffered 
increased refund liability and additional 
loss due to the delays. Ensign also 
asserts that it has not been unjustly 
enriched by having use of the monies at 
issue since it was merely an 
intermediary in the payment of these 
taxes.

Ensign also maintains that waiver of 
certain overpaid taxes is appropriate 
since the delay in the Commission’s 
decision caused the overpayments and 
Ensign’s attempts to recover these 
amounts have been rejected by various 
counties. Although Ensign may appeal 
the rejection through grievance 
procedures, Ensign believes it should 
not be required to institute such 
proceedings since they are not likely to 
result in refunds to Ensign.

Any person desiring to be heard or to 
protest said filing should, on or before 
December 15,1994, file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with 
§§ 385.214 and 385.211 of the 
Commission’s regulations. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings.

Any person wishing to become a party 
must file a motion to intervene.
Lois D. Cashell,
Secretary.
[FR Doc. 94-29527 Filed 11-30-94; 8:45 am] 
BILLING CODE 6 7 f7 -01 -M

[Docket No. CPS5-94-000]

Koch Gateway Pipeline Company; 
Request Under Blanket Authorization

November 25,1994.
Take notice that on November 21, 

1994, Koch Gateway Pipeline Company 
(Koch Gateway), P.O. Box 1478, 
Houston, Texas 77251-1478, filed in 
Docket No. CP95—94-000 a request 
pursuant to §§ 157.205 and 
157.211(a)(2) of the Regulations under 
the Natural Gas Policy Act (18 CFR 
157.205 and 157.211) for authorization 
to install a two-inch tap to enable Koch 
Gateway to transport natural gas to serve 
Engelhard Company (Engelhard) under 
Koch Gateway’s ITS Rate Schedule. 
Koch Gateway makes such a request all 
as more fully set forth in the request 
which is on file with the Commission 
and open to public inspection.

Koch Gateway states that the 
estimated volumes proposed to be 
delivered on a daily basis to Engelhard 
would be 800 MMBtu and the peak 
would not exceed 1,800 MMBtu.

Koch Gateway further states that 
Engelhard requests the delivery tap in 
order to receive interruptible natural p a  
deliveries directly from Koch Gateway’s 
system. Such deliveries would be made 
by or on behalf of marketers and/or 
broker who sell the.natural gas to 
Engelhard and arrange for transportation 
for naturel gas on Koch Gateway’s 
system. Koch Gateway requests 
authorization to install the two-inch tap 
on its 6" Magnolia Line in Rankin 
County, Mississippi.

Koch Gateway further states it would 
install the tap and facilities in 
compliance with 18 CFR Part 157, 
Subpart F, and that the proposed 
facilities would not affect Koch 
Gateway’s ability to service its other 
existing customers. It is further stated 
that Engelhard proposes to reimburse 
Koch Gateway for the cost of the tap and 
provide the meter station, built to Koch 
Gateway’s specifications. Koch Gateway 
states the estimated cost for installation 
of the delivery tap and computer is 
$10,500.

Any person or the Commission’s sfoff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice

of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within die time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas A ct 
Lois D. Cashell,
Secretary.
(FR Doc. 94-29528 Filed 11-30-94; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. RP95-S2-000J

Northern Border Pipeline Company; 
Proposed Changes in FERC Gas Tariff

November 25,1994.
Take notice that on November 22, 

1994, Northern Border Pipeline 
Company (Northern Border) tendered 
for filing to become part of Northern 
Border Pipeline Company’s FERC Gas 
Tariff, First Revised Volume No. 1, the 
following revised staff sheets;
Third Revised Sheet Number 156 
Fourth Revised Sheet Number 157 
First Revised Sheet Number 241 
First Revised Sheet Number 278 
Third Revised Sheet Number 500 
Fifth Revised Sheet Number 501 
Third Revised Sheet Number 502

Northern Border states that the 
purpose of this filing is (i) to revise the 
Maximum Rate and Minimum Revenue 
Credit under Rate Schedule IT-1; (ii) to 
clarify the applicability of Subsection 
6.7 of the General Terms and Conditions 
of Northern Border’s Tariff to 
volumetric rate capacity releases, and 
(iii) to update the index of Rate 
Schedule IT-1 firm shippers.

None of the herein proposed changes 
result in a change in Northern Border’s 
total revenue requirement due to its cost 
of service form of tariff.

Northern Border proposes to increase 
the Maximum Rate from 4.090 cents per 
100 Dekatherm-Miles to 4.174 cents per 
100 Dekatherm-Miles and to increase 
the Minimum Revenue Credit from 
2.182 cents per 100 Dekatherm-Miles to 
2.316 cents per 100 Dekatherm-Miles. 
The revised Maximum Rate and 
Minimum Revenue Credit are to be 
effective January 1,1995 in accordance 
with Northern Border’s Tariff provisions 
under Rate Schedule IT-1.

Northern Border requests that the 
above listed tariff sheets be made 
effective January 1,1995.



Federal Register / Vol. 59, No. 230 / Thursday, December 1, 1994 / Notices 61593

Northern Border states that copies of 
this filing have been sent to all of 
Northern Border’s contracted shippers.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with the Commission’s Rules of Practice 
and Procedure (18 CFR 385.211,
385.214). All such petitions or protests 
should be filed on or before December
2,1994. Protests will be considered but 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-29529 Filed 11-30-94; 8:45 am) 
BILLING CODE 8717-01-M

[Docket No. RP95-5-001]

Northwest Pipeline Corporation; 
Proposed Change in FERC Gas Tariff

November 25,1994.
Take notice that on November 21, 

1994, Northwest Pipeline Corporation 
(Northwest) tendered for filing as part of 
its FERC Gas Tariff the following tariff 
sheets with a proposed effective date of 
November 6,1994:
Third Revised Volume No. 1
Substitute Third Revised Sheet No. 226 
Substitute Third Revised Sheet No. 227 
Substitute Second Revised Sheet No. 229 
Substitute Second Revised Sheet No. 234 
Substitute Original Sheet No. 237-B 
Substitute Original Sheet No. 237-C

Northwest states that the purpose of 
this filing is to comply with the Federal 
Energy Regulatory Commission’s 
(Commission) directives in its Order 
Accepting Tariff Sheets Subject to 
Refund issued November 4,1994 in 
Docket No. RP95-5-000 (Order). The 
Order required Northwest Pipeline 
Corportion (Northwest) to refile certain 
tariff language in its General Terms and 
Conditions relating to Northwest’s 
October 6,1994, entitlement and 
imbalance filing.

Northwest states that a copy of this 
filing has been served upon all 
intervenors in Docket No. RP95-5-G00, 
upon Northwest’s jurisdictional 
customers, and upon affected state 
regulatory commissions.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance

with § 385.211 of the Commission’s 
Rules of Pratice and Procedure. All such 
protests should be filed on or before 
December 2,1994. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room.
Lois D. Cashell,
Secretary.
[FR Doc. 94-29530 Filed 11-30-94; 8:45 am] 
BILLING CODE 6717-01-M

[Docket No. CP95-79-000]

Northwest Pipeline Corporation; 
Request Under Blanket Authorization

November 25,1994.
Take notice that on November 15, 

1994, Northwest Pipeline Corporation 
(Northwest), 295 Chipeta Way, Salt Lake 
City, Utah 84108, filed in Docket No. 
CP95-79-000 a request pursuant to 
§§157.205 and 157.211 of the 
Regulations under the Natural Gas Act 
for authorization to construct and 
operate the new North Puyallup Meter 
Station located in Pierce County, 
Washington under the certificate issued 
in Docket No. CP82—433—000, pursuant 
to Section 7 of the Natural Gas Act, all 
as more fully set forth in the request on 
file with the Commission and open to 
public inspection.

Northwest states that the proposed 
meter station will be used to deliver 
natural gas pursuant to a transportation 
agreement with Washington Natural Gas 
Company (Washington Natural), will be 
installed on property owned by 
Northwest and will have a design 
capacity of approximately 4,200 Dth per 
day. According to Northwest the 
estimated total cost of the North 
Puyallup Meter Station is approximately 
$585,400, comprised of $260,300 for the 
fee properties and mainline tap facilities 
to be owned by Northwest, plus 
$325,100 for the remaining metering 
facilities to be owned by Washington 
Natural.

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214) a motion to 
intervene or notice of intervention and 
pursuant to § 157.205 of the Regulations 
under the Natural Gas Act (18 CFR 
157.205) a protest to the request. If no 
protest is filed within the time allowed 
therefor, the proposed activity shall be

deemed to be authorized effective the 
date after the time allowed for filing a 
protest. If a protest is filed and not 
withdrawn within 30 days after the time 
allowed for filing a protest, the instant 
request shall be treated as an 
application for authorization pursuant 
to Section 7 of the Natural Gas Act.
Lois D. Cashell,
Secretary.
[FR Doc. 94-29531 Filed 11-30-94; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. RP94-301-000]

Stingray Pipeline Company; Extension 
of informal Settlement Conference

November 25,1994.
Take notice that the informal 

settlement conference scheduled in this 
proceeding for December 6,1994, at 
10:00 a.m., has been extended and will 
be convened on December 9,1994, at 
10:00 a.m., at the offices of the Federal 
Energy Regulatory Commission, 810 
First Street, N.E., Washington, D.C., for 
the purpose of exploring the possible 
settlement of the issues in this 
proceeding.

Any party as, as defined by 18 CFR 
385.102(c) (1994), or any participant, as 
defined by 18 CFR 385.102(b) (1994), is 
invited to attend. Persons wishing to 
become a party must move to intervene 
and receive intervenor status pursuant 
to the Commission’s regulations at 18 
CFR Part 214 (1994).

For additional information, please 
contact Warren C. Wood at (202) 208- 
2091 or Marc G. Denkinger at (202) 208- 
2215.
Lois D. Cashell,
Secretary.
[FR Doc. 94-29532 Filed 11-30-94; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. RP93-106-008]

Texas Gas Transmission Corporation; 
Proposed Change in FERC Gas Tariff

November 25,1994.
Take notice that on November 21, 

1994, Texas Gas Transmission 
Corporation (Texas Gas) tendered for 
filing as part its FERC Gas Tariff, First 
Revised Volume No. 1 the following 
revised tariff sheet, with an effective 
date of November 1,1994:
Substitute First Revised First Revised Sheet 

No. 230
Texas Gas states that this filing is 

made to supplement Texas Gas’s 
October 31,1994, “Filing to Implement 
Provisions of Stipulation and 
Agreement” in Docket Nò. RP93-106 in
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accordance with Article III, Section 2, of 
that agreement.

Texas Gas states that copies of the 
filing have been served upon Texas 
Gas’s jurisdictional customers, all 
parties on the Commission’s official 
restricted service list in this proceeding, 
and interested state commissions.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20426* in accordance 
with § 385.211 of the Commission’s 
Rules and Regulations. All such protests 
should be filed on or before December
2,1994. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection in the 
Public Reference Room.
Lois D; Cashell,
Secretary.
[FR Doc. 94-29533 Filed 11-30-94; 8:45 am] 
BILLING CODE 6717-01-M

[Docket Nos. RP94-119-000, et al.]

Texas Gas Transmission Corp.; 
Informal Settlement Conference

November 23,1994.
Take notice that an informal 

settlement conference will be convened 
in the above-captioned proceeding on 
December 6,1994, at the offices of the 
Federal Energy Regulatory Commission, 
810 First Street, NE., Washington, DC, 
for the purpose of exploring the possible 
settlement of the above-referenced 
dockets.

Any party, as defined by 18 CFR 
385.102(c), or any participant as defined 
in 18 CFR 385.102(b), is invited to 
attend. Persons wishing to become a 
party must move to intervene and 
receive intervenor status pursuant to the 
Commission’s regulations (18 CFR
385.214)»

For additional information please 
contact Michael D. Cotleur, (202) 208- 
1076, or Russell B. Mamone (202) 208- 
0744.
Lois D. Cashell,
Secretary.
[FR Doc. 94-29534 Filed 11-30-94; 8:45 am] 
BILLING CODE 6717-01-M

[Docket No. ES95-13-000]

Old Dominion Electric Cooperative; 
Notice of Application

November 25,1994.
Take note that on November 22,1994, 

Old Dominion Electric Cooperative 
(“Old Dominion” or “Applicant”) filed 
an application seeking a disclaimer of 
jurisdiction over Old Dominion’s 
proposal to enter into a tax-advantaged, 
cross-border lease of certain pollution 
control equipment at the Clover 
Generating Station or, in the alternative, 
an order under section 204(a) of the 
Federal Power Act authorizing thé 
Applicant to engage in the proposed 
transaction and granting an exemption 
from the Commission’s competitive 
bidding and negotiated placement 
requirements.

Any persons desiring to be heard or 
to make any protest with reference to 
said application should, on or before 
December 7,1994, file with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211 or 385.214). All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken, but will not serve to 
make the parties to a proceeding or to 
participate as a party in any hearing 
therein must file motions to intervene in 
accordance with the Commission’s 
rules. The application is on file with the 
Commission and available for public 
inspection.
Lois D. Cashell,
Secretary. *;*■
[FR Doc. 94-29546 Filed 11-30-94; 8:45 am] 
BILLING CODE 6717-01-M

[Docket No. ER94-41-000, et al.]

Alabama Power Company, et al.; 
Electric Rate and Corporate Regulation 
Filings

November 22,1994.
Take notice that the following filings 

have been made with the Commission:
1. Alabama Power Company, Southern 
Company Services, Inc., Gulf Power 
Company, Mississippi Power Company, 
Georgia Power Company
[Docket Nos. ER94-41-000, ER94-42-000, 
ER94-54-000, ER94-55-000, and ER94-57- 
000}

Take notice that on November 1,
1994, Southern Company Services, Inc,, 
acting as agent for Alabama Power 
Company, Georgia Power Company,

Gulf Power Company, Mississippi 
Power Company, and Savannah Electric 
and Power Company (collectively 
referred to as “Southern Companies”), j 
submitted for filing supplemental 
information in the above-referenced 
dockets.

Comment date: December 6,1994, in- 
accordance with Standard Paragraph ffl 
at the end of this notice.
2. Vesta Energy Alternatives Company 
[Docket No. ER94-1168-002]

Take notice that on October 27,1994, 
Vesta Energy Alternative Company 
(Vesta) filed certain information as 
required by the Commission’s July 8, 
1994, letter order in this proceeding. 
Copies of Vesta’s informational filing 
are on file with the Commission and are 
available for public inspection.
3. Missouri Public Service 
[Docket No. ER94-1692-000]

Take notice that on November 17, 
1994, Missouri Public Service (MPS) 
tendered for filing an amendment to its; 
filing in this docket. The amendment 
consists of a revised Opportunity Sales i 
Tariff and revised cost support for the i 
charges under the tariff. MPS states that 
the tariff has been amended in response; 
to requests by the Commission Staff and 
by prospective purchasers.

MPS requests waiver of the 
Commission’s regulations to permit the 
modified tariff to become effective on 
December 1,1994.

Comment date: December 6 ,1994, in j 
accordance with Standard Paragraph E ; 
at the end of this notice.
4. Public Service Company of Colorado 
[Docket No. ER95-159-000]

Take notice that oh November 4, 
1994, Public Service Company of 
Colorado tendered for filing 
amendments to its Service Agreement ; 
No. 1 under FERC Electric Tariff, 
Original Volume No. 1. Under the 
proposed amendments Public Service is 
submitting revisions to Exhibits B and i 
C, which set forth points of delivery and 
levels of power and energy transmitted 
by Platte River Power Authority and 
Public Service Company of Colorado, 
respectively. These amendments will 
have no impact on the rates for service 
under this agreement. „

Public Service requests an effective 
date of January 1,1995 for the proposed 
amendments.

Copies of the filing were served upon 
Platte River Power Authority, and state i 
jurisdictional regulators which include 
the Public Utilities Commission of the 
State of Colorado and the State of 
Colorado Office of Consumer Counsel.
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C om m ent d ate : December 6,1994, in 
! accordance with Standard Paragraph E 
| at the end of this notice.
I 5. Boston Edison Company 
{[Docket No. ER95-160-000]

Take notice that on November 4,
1994, Boston Edison Company (Edison) 
tendered for filing a supplemental 

I Exhibit A to a Service Agreement for 
j Braintree Electric Light Department 
(Reading), under its FERC Electric 
Tariff, Original Volume No. IV, Non- 
Firm Transmission Service (the Tariff).

| The required Exhibit A specifies the 
amount and duration of transmission 

! service required by Braintree under the 
Tariff.

Edison states that it has served the 
filing on Braintree and on the 
Massachusetts Department of Public 

¡Utilities.
Edison requests a waiver of the 

I Commission’s notice requirements to 
permit the Exhibit A to become effective 
as of the commencement date of the 
transaction to which it relates,
November 1,1994.

C om m ent d ate : December 6,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
6. Boston Edison Company 

■ [Docket No. ER95-161-000]
Take notice that on November 4,

1994, Boston Edison Company (Edison) 
tendered for filing a supplemental 
Exhibit A to a Service Agreement for 
Reading Municipal Light Department 
(Reading), under its FERC Electric 
Tariff, Original Volume No. IV, Non- 
Firm Transmission Service (the Tariff). 
The required Exhibit A specifies the 
amount and duration of transmission 
service required by Reading under the 
Tariff.

Edison states that it has served the 
filing on Reading and on the 
Massachusetts Department of Public 
Utilities.

Edison requests a waiver of the 
Commission’s notice requirements to 
permit the Exhibit A to become effective 
as of the commencement date of the 
transaction to which it relates,
November 1,1994.

Comment date: December 6,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
7. Wisconsin Public Service 
Corporation
[Docket No. ER95-162-000]

Take notice that on November 4,
1994, Wisconsin Public Service 
Corporation tendered for filing executed 
service agreements with Wisconsin 
Power and Light and Dairyland Power

Cooperative, under its CS-1 
Coordination Sales Tariff.

C om m ent d ate : December 6,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
8. Florida Power Corporation 
[Docket No. ER95-164-000]

Take notice that on November 4,
1994, Florida Power Corporation 
(Florida Power) filed a replacement of 
Supplement No. 2 to the service 
agreement between Florida Power and 
Seminole Electric Cooperative, Inc. 
(Seminole) under Florida Power’s T - l  
Transmission Tariff. Supplement No. 2 
provides for the provisions of wheeling 
services to an additional point of 
interconnection between the Florida 
Power and Seminole systems. The 
replacement Supplement No. 2 makes 
only two changes in the terms and 
conditions of the original Supplement 
No. 2 currently on file with the 
Commission: (1) It changes the billing 
demand to 2,555 kW for 1994 and 
establishes a formula for calculating 
billing demand for subsequent years. (2) 
It makes the term of the contract open- 
ended but subject to termination on 60- 
days’ notice.

Florida Power requests waiver of the 
notice requirement to permit the 
replacement Supplement No. 2 to be 
effective January 1,1994.

C om m ent d ate : December 6 , 1994r in 
accordance with Standard Paragraph E 
at the end of this notice.
9. PacifiCorp
[Docket No. ER95-165-000]

Take notice that on November 4,
1994, PacifiCorp, tendered for filing, in 
accordance with 18 CFR Part 35, 
supplements to PacifiCorp Rate 
Schedule FERC No. 262. PacifiCorp 
requests that the Commission grant a 
waiver of its prior notice requirements 
in accepting the supplements for filing.

Copies of this filing were supplied to 
Western Area Power Administration, 
the Public Utility Commission of 
Oregon, the Utah Public Service 
Commission and the Washington 
Utilities and Transportation 
Commission.

C o m m ent d ate: December 6,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
10. Florida Power Company 
[Docket No. ER95-166-000]

Take notice that on November 7,
1994, Florida Power Corporation (FPC) 
tendered for filing an amendment which 
adds Service Schedule X to Its 
Interchange contract with Oglethorpe 
Power Corporation. Service Schedule X

provides for FPC to sell to Oglethorpe 
non-firm energy to meet the pumping 
energy requirements of Oglethorpe’s 
Rocky Mountain Pumped Storage Hydro 
Facility and for Oglethorpe to sell to 
FPC energy from that facility.

FPC proposes to make the amendment 
effective on October 13,1994, the date 
on which service is to commence under 
the Service Schedule. FPC states waiver 
of the Commission’s notice 
requirements is appropriate because the 
Service Schedule will permit 
Oglethorpe to reduce its costs of energy 
purchased from FPC. FPC states that 
copies of its filing have been served 
upon Oglethorpe and the Public Service 
Commissions of Georgia and Florida.

C om m ent d ate: December 6,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
11. Niagara Mohawk Power 
Corporation
[Docket No. ER95-169-000]

Take notice that Niagara Mohawk 
Power Corporation (Niagara Mohawk) 
on November 7,1994, tendered for filing 
an agreement between Niagara Mohawk 
and Catex Vital Electric Incorporated 
(Catex) dated October 26,1994, 
providing for certain transmission 
services to Catex.

Copies of this filing were served upon 
Catex and the New York State Public 
Service Commission.

C om m ent d ate: December 6,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
12. Niagara Mohawk Power 
Corporation
[Docket No. ER95-170-000]

Take notice that Niagara Mohawk 
Power Corporation (Niagara Mohawk) 
on November 7,1994, tendered for filing 
an agreement between Niagara Mohawk 
and New England Power Company 
(NEPCo) dated October 28,1994, 
providing for certain transmission 
services to NEPCo.

Copies of this filing were served upon 
NEPCo and the New York State Public 
Service Commission.

C om m ent d ate: December 6,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
13. Detroit Edison Company 
[Docket No. ER95-179-000]

Take notice that on November 7,
1994, Detroit Edison Company tendered 
for filing worksheet calculations for 
payments made to wholesale customers 
for the third quarter of 1994.

C o m m ent d ate : December 6, 1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
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14. Associated Power Services, Inc.
(Docket No. ER95-7-000]

Take notice that on November 7,
1994, Associated Power Services, Inc. 
tendered for filing an amendment in the 
above-referenced docket.

Comment date: December 6,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
Standard Paragraphs

E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 18 CFR
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-29540 Filed 11-30-94; 8:45 am]
BILLING CODE 6717-01-P

[Docket No. EC95-5-000, et a!.]

Virginia Electric & Power Co., etal; 
Electric Rate and Corporate Regulation 
Filings

November 23,1994.
Take notice that the following filings 

have been made with the Commission:
1. Virginia Electric and Power 
Company
[Docket No. EC95-5-0001 

Take notice that on November 14, 
1994, Virginia Electric and Power 
Company (Applicant) filed an 
application pursuant to § 203 of the 
Federal Power Act with the Federal, 
Energy Regulatory Commission for 
authorisation to acquire from N.B. 
Partners, Ltd. and merge/consolidate 
into its electric system certain electrical 
facilities located in Grant County, West 
Virginia. The purchase price is 
estimated to be $26,543,000 if the 
transaction is closed on December 31, 
1994, and $26,419,000 if it is closed on 
March 1, i 995. 1

Applicant is incorporated under the 
laws of the State of Virginia with its 
principal business office at Richmond,

Virginia and is qualified to transact 
business in the states of Virginia and 
North Carolina. Applicant is engaged, 
among other things, in the business of 
generation, distribution and sale of 
electric energy in substantial portions of 
the states of Virginia and northeastern 
North Carolina.

Applicant represents that the 
proposed sales of these facilities will 
facilitate the efficiency and economy of 
operation and service to the public by 
reducing the Applicant’s cost of power 
from the facilities to be acquired and by 
assuring continuity of operation of those 
facilities.

Comment date: December 14,1994, in 
accordance with Standard Paragraph s  
at the end of this notice.
2. San Diego Gas & Electric Company 
[Docket No. EC95-6-000]

Take notice that on November 16, 
1994, San Diego Gas & Electric 
Company (SDG&E) submitted an 
application pursuant to section 203 of 
the Federal Power Act for authority to 
effect a “disposition of facilities” that 
would be deemed to occur as a result of 
a proposed corporate restructuring, all 
as more fully set forth in the 
application, which is on file with the 
Commission and open to public 
inspection.

The application states that the 
proposed restructuring would be 
accomplished through the creation of a 
holding company of which SDG&E 
would become a subsidiary. It is stated 
that the proposed restructuring is 
intended to position SDG&E for electric 
utility restructuring, increase financial 
flexibility, and better insulate utility 
customers from the risks of non-utility 
enterprises. The restructuring, it is said, 
will not affect jurisdictional facilities, 
rates, or services.

Comment date: December 16,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
3. KES Jamaica, L.P.
[Docket No. EG95-12-000J

On November 22,1994, KES Jamaica, 
L.P., a Delaware limited partnership 
(“Applicant”), with its principal 
executive office at 500 Sansome Street, 
Suite 800, San Francisco, California 
94111, filed with the Federal Energy 
Regulatory Commission an application 
for determination of exempt wholesale 
generator status pursuant to Part 365 of 
the Commission’s Regulations.

Applicant will own and operate an 
approximately 42.3, megawatt oil-fired, 
dispatchable electrical generating 
facility located in Montego Bay,
Jamaica. The entire net energy output of

such facility will be sold by Applicant I 
on a wholesale basis to the Jamaica 
Public Service Company Limited, a 
Jamaican utility company, pursuant to a 
power purchase agreement between 
Applicant and such utility .

Comment date: December 9,1994, iir 
accordance with Standard Paragraph E 
at the end of this notice. The 
Commission will limit its consideration 
of comments to those that concern the ] 
adequacy or accuracy of the application
4. Northern States Power Company 
(Minnesota )
Northern States Power Company 
(Wisconsin)
[Docket No. ER95-147-000]

Take notice that on November 2, 
1994, Northern States Power Company 
(Minnesota) and Northern States Power 
Company (Wisconsin) jointly tendered 
for filing the existing Exhibit VII and 
revised Exhibits VII and IX to the _ 
Agreement to Coordinate Planning and 
Operations and Interchange Power ;and 
Energy Between Northern States Power 
Company (Minnesota) and Northern 
States Power Company (Wisconsin).

Exhibit VII sets forth the specificatioi 
of the rate of return on common equity 
to determine the overall cost of capital. 
The return on common equity for 
calendar year 1995 is the same as that 
used for 1994.

Exhibit VIE sets forth the 
specification of average monthly 
coincident peak demands for calendar j 
year 1995 for each of the Companies. A 
statement of the impacts of these 
coincident peak demands on each 
company has .been filed. These 
coincident peak demands were 
determined upon three year data 
consisting of 18 months actual and 18 
months projected. The change from the 
use of the average of the 12 monthly 
peak demand allocation method to the 
use of the 36 months was approved in 
Docket No. ER87-279-000.

Exhibit IX sets forth a specification of 
depreciation rates certified by the 
Wisconsin Public Service Commission j 
(PSCW) and the depreciation rates 
currently proposed to and pending 
before the Minnesota Public Utilities 
Commission (MPUC). A statement of the 
impact of the depreciation rates on each 
company has been filed.

The NSP Companies request an 
effective date of January 1,1995, for this 
filing. Copies of the filing letter and 
Exhibits VII, VIII and IX have been 
served upon the wholesale and 
wheeling customers of the Companies. 
Copies of the filing have been mailed to 
the State Commissions of Michigan,
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Minnesota, North Dakota, South Dakota 
and Wisconsin.

C om m ent date: December 7,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
5. Boston Edison Company 
[Docket No. ER95-167-000]

Take notice that on November 7,
1994, Boston Edison Company tendered 
for filing a replacement Schedule V to 
the contract Demand Agreement 
between Boston Edison and Town of 
Braintree Electric Light Department 
(Braintree). The Contract Demand 
Agreement was accepted for filing in 
Docket No. ER94-1222-000, effective 
November 1,1994. The revised 
Schedule V makes only minor changes 
in the amount of capacity entitlements 
and contracts listed on that Schedule 
and makes no other changes in the 
Contract Demand Agreement. 
Specifically, Schedulè V makes no 
changes in rates under the Contract 
Demand Agreement.

Boston Edison respectfully requests 
waiver of the notice requirement to 
permit the replacement Schedule V to 
take effect one day after this filing, or 
November 8,1994. Good cause exists to 
grant this waiver under Section 35.11 of 
the Commission’s regulations. If the 
Commission does not grant the waiver, 
Boston Edison requests an effective date 
of January 6,1995, sixty days from the 
date of this submission for filing.

C om m ent date: December 7,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
6. Boston Edison Company
[Docket No. ER95-168-000] \

Take notice that on November 7,
1994, Boston Edison Company (Edison) 
tendered for filing an amendment to the 
Interconnection Agreement between 
Edison and Braintree Electric Light 
Department (Braintree). The 
Interconnection Agreement is 
designated as Rate Schedule FPC No. 
112. The amendment pertains to the 
relocation of the Grove Street 
interconnection.

Edison states that it has served the 
filing on Braintree and on the 
Massachusetts Department of Public 
Utilities.

Edison requests that the amendment 
become effective on January 7,1995.

C om m ent date: December 7,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
7. Duke Power Company 
[Docket: No. ER95-171-000]

Take notice that on November 8,
1994, Duke Power Company (Duke),

filed a Contract for the Purchase and 
Sale of Electric Capacity and Energy 
between Enron Power Marketing, Inc. 
(EPMI) and Duke. The Contract provides 
for transactions between the parties 
involving Limited Term Power, Short 
Term Power, and Economy Interchange.

C om m ent d ate: December 7,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
8. Entergy Power, Inc.
[Docket No. ER95-172-000]

Take notice that on November 9,
1994, Entergy Power, Inc. (EPI), 
tendered for filing an Interchange 
Agreement with the Tennessee Valley 
Authority.

EPI requests an effective date for the 
Interchange Agreement that is sixty (60) 
days after the date of filing, in 
accordance with § 35.11 of the 
Commission’s regulations.

C om m ent date: December 7,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
9. New England Power Company 
[Docket No. ER95-173-000]

Take notice that on November 9,
1994, New England Power Company 
filed a request for permission to 
withdraw its filing in this docket.

C om m ent d ate: December 7,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
10. Virginia Electric and Power 
Company
[Docket No. ER95-175-000]

Take notice that on November 9,
1994, Virginia Electric and Power 
Company (Virginia Power) tendered for 
filing a Service Agreement between Old 
Dominion Electric Cooperative and 
Virginia Power, dated October 25,1994, 
under the Power Sales Tariff to Eligible 
Purchasers dated May 27,1994. Under 
the tendered Service Agreement 
Virginia Power agrees to provide 
services to Old Dominion Electric 
Cooperative under the rates, terms and 
conditions of the Power Sales Tariff as 
agreed by the parties pursuant to the 
terms of the applicable Service 
Schedules included in the Power Sales 
Tariff.

Copies of the filing were served upon 
the Virginia State Corporation 
Commission and the North Carolina 
Utilities Commission.

C om m ent date: December 7,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
11. MidAmerican Energy Company 
[Docket No. ER95-188-OOQ]

Take notice that on November 14, 
1994, MidAmerican Energy Company

(MidAmerican) tendered for filing three 
transmission tariffs: A network 
integration service tariff; a firm point-to- 
point transmission service tariff; and a 
non-firm point-to-point transmission 
service tariff. MidAmerican proposes 
that these three tariffs become effective 
upon the merger of Iowa-Illinois Gas 
and Electric Company (Iowa-Illinois), 
Midwest Resources Inc., and Midwest 
Power Systems Inc. (Midwest Power) 
with and into MidAmerican.

Copies of this filing have been served 
on the Illinois Commerce Commission, 
the Iowa Utilities Board, the South 
Dakota Public Utilities Commission, and 
the current wholesale requirements 
customers of Iowa-Illinois and Midwest 
Power.

C om m ent date: December 7,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
12. Rochester Gas and Electric 
Company
[Docket No. ER95-189-000]

Take notice that on November 14, 
1994, Rochester Gas and Electric 
Corporation (RG&E), tendered for filing 
a Service Agreement for acceptance by 
the Federal Energy Regulatory 
Commission (Commission) between 
RG&E and New England Power 
Company. The terms and conditions of 
service under this Agreement are made 
pursuant to RG&E’s FERC Electric Rate 
Schedule, Original Volume 1 (Power 
Sales Tariff) accepted by the 
Commission in Docket No. ER94-1279. 
RG&E also requested waiver of the 60- 
day notice provision pursuant to 18 CFR 
35.11.

A copy of this filing has been served 
on the Public Service Commission of the 
State of New York.

C om m ent date: December 7,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
13. Appalachian Power Company 
[Docket No. ER95-190-000]

Take notice that on November 14, 
1994, Appalachian Power Company 
(APCo), tendered for filing with the 
Commission four (4) Addenda to the 
existing Electric Service Agreements 
(ESAsJ in effect between APCo and, 
respectively, the Cities of Bedford, 
Danville and Martinsville, Virginia, and 
the Town of Richlands, Virginia 
(collectively, the Virginia Municipals), 
which effectuate the Virginia 
Municipals’ assignment of a portion of 
their ESAs to the Blue Ridge Power 
Agency (Blue Ridge).

APCo proposes an effective date of 
January 15,1995, and states that a copy 
of the filing was served upon the
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Virginia Municipals and the Virginia 
State Corporation Commission.

Comment date: December 7,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
14. Northeast Utilities Service Company 
[Docket No. ER95-191-000]

Take notice that on November 14, 
1994, Northeast Utilities Service 
Company (NUSCO), on behalf of the 
Northeast Utilities System Companies, 
filed an amendment to a Service 
Agreement for firm transmission service 
to MASSPOWER under NUSCO’s Tariff 
No. 1. The amendment provides only for 
a change in a delivery point for a short 
period of time.

NUSCO states that copies of its 
submission have been mailed or 
delivered to MASSPOWER.

Comment date: December 7,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
Standard Paragraphs

E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 18 CFR
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-29542 Filed 11-30-94; 8:45 am] 
BILLING CODE 6717-01-4»

[Project Nos. 11157-001, et al.]

Hydroelectric Applications [Rugraw, 
Inc., et al.]; Notice of Applications

Take notice that the following 
hydroelectric applications have been 
filed with the Commission and are 
available for public inspection:“

1 a. Type of Application: Major 
License (Tendered Notice).

b. Project No.: 11157-001.
c. Date filed: October 28,1994.
d. Applicant: Rugraw, Inc.
e. Name of Project: Lassen Lodge.
f. Location: On the South Fork Battle 

Creek, in Tehama County, California.

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. §§ 791(a)-825(r).

h. Applicant Contact: Franz J. 
Rudolph, President, or Matthias Peter, 
Rugraw, Inc., 6935 Pine Drive, 
Anderson, CA 96007, (916) 243-2914.

i. FERC Contact: Héctor M. Pérez at 
(202) 219-2843.

j. The project would consist of: (1) A 
10-foot-high reinforced concrete gravity 
dam about 150 feet upstream of the Old 
Highway No. 36 bridge; (2) an intake 
structure at the south embankment; (3) 
a pressurized steel penstock about 
18,300 feet long; (4) a powerhouse with 
an installed capacity of 5 megawatts; (5) 
a 20.8-kilovolt transmission line; (6) a 
tailrace; and (7) other appurtenances.

k. Under Section 4.32(b)(7) of the 
Commission’s regulations (18 CFR), if 
any resource agency, Indian Tribe, or 
person believes that the applicant 
should conduct an additional scientific 
study to form an adequate factual basis 
for a complete analysis of the 
application on its merits, they must file 
a request for the study with the 
Commission, not later than 60 days after 
the application is filed, and must serve 
a copy of the request on the applicant.

2 a. Type of Application: Original 
License for Major Project.

b. Project No.: 11495-000.
c. Date filed: August 26,1994.
d. Applicant: Nooksack River Hydro 

Inc., Bothel, WA.
e. Name of Project: Clearwater Creek 

Hydroelectricity.
f. Location: On Clearwater Creek, near 

Demine, Whatcom County, WA.
g. Filed Pursuant to: Federal Power 

Act, 16 U.S.C. 791(a)—825(r).
h. Applicant Contact: Mr. Lon Covin’ 

Hydro West Group Inc., 1422-130th 
Avenue NE., Bellevue, WA 98005, (206) 
455-0234.

i. FERC Contact: Mr. Surender M. 
Yepuri, P.E., (202) 219-2847.

Deadline Date: January 27,1995.
. Status of Environmental Analysis: 

The application is not ready for 
environmental analysis at this time—see 
attached paragraph D8.

l. Description of Project: The 
proposed project would consist of: (1) A 
10-foot-high, 75-foot-long concrete 
diversion weir with a crest elevation of 
1,665 feet (msl); (2) a 40-foot-wide, 80- 
foot-long, and 18-foot-high concrete 
intake structure; (3) a 63-inch-diameter, 
8,785-foot-long steel penstock; (4) a 48- 
foot-wide, 48-foot-long, and 35-foot-high 
concrete powerhouse equipped with a 
turbine generator unit with a rated 
capacity of 6.0 MW; (5) a 80-foot-long 
tailrace; (6) a 35-Kv, 11.4-mile-long 
transmission line; and (7) appurtenant 
facilities.

m. Purpose of Project: Project power 
would be sold to a local utility.

n. This notice also consists of the 
following standard paragraphs: A2, A9, 
B l, and D8.

o. Available Locations of Application: 
A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., Room 
3104, Washington, DC 20426, or by 
calling (202) 208—1371. A copy is also 
available for inspection and 
reproduction at the applicant’s office 
(see item (h) above).

3 a. Type of Application: Major 
License.

b. Project No.: 3574-004.
c. Date filed: October 18,1993.
d. Applicant: Continental Hydro 

Corporation.
e. Name of Project: Tiber Dam 

Hydroelectric Project.
f. Location: At the U. S. Department 

of the Interior, Bureau of Reclamation’s 
Tiber Dam, on the Marias River in 
Liberty County, Montana. Township 30 
North, Range 5 East, Sections 28, 29, 32, 
and 33.

g. Filed Pursuant to: Federal Power 
Act 16 USC §§ 791(a)—825(r).

h. Applicant Contact: Mr. Robert L. 
Winship, Vice President, Continental 
Hydro Corporation, 745 Atlantic 
Avenue, 10th Floor, Boston, MS 02111- 
2735, (617) 357-9029.

i. FERC Contact: James Hunter at (202) 
219-2839.

j. Deadline Date: See attached 
paragraph DIO.

k. Status of Environmental Analysis; 
The application is ready for 
environmental analysis at this time—see  
attached paragraph D10.

L Description of Project: The 
proposed project would utilize releases 
from the existing Tiber Dam and Lake 
Elwell and would consist of: (1) A 6- 
foot-diameter, 105-foot-long steel 
penstock connecting to the existing river 
outlet pipe; (2) a 52.5-foot-long, 35.7- 
foot-wide powerhouse adjacent to the 
existing stilling basin, containing a 
generating unit with an installed 
capacity of 7.5 megawatts; (3) a tailrace 
channel returning flows to the river; and 
(4) a 115—KV, 1.0-mile-long 
transmission line connecting to an 
existing Western Area Power 
Administration substation.

m. Purpose of Project: Power 
generated at the project will be sold to 
Montana Power Company or another 
utility in the area.

n. This notice also consists of the 
following standard paragraphs: A4 and 
D10.

o. Available Locations of Application: 
A copy of the application, as amended
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and supplemented, is available for 
inspection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., Room 
3104, Washington, DC 20426, or by 
calling (202) 208-1371. A copy is also 
available for inspection and 
reproduction at the applicant’s office 
(see item (h) above).

4 a. Type of Application: Surrender of 
Exemption.

b. Project No: 8679-004.
c. Date Filed: October 28,1994.
d. Applicant: Sequoia Land & Power, 

Inc. - •
e. Name of Project: Sequoia Ranch.
f. Location: Middle Fork Tule River, 

in Tulare County, California, T. 20 S., R. 
29 E., and Tps. 21 S., Rs. 29, 30 E.,
MDM.

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. §§ 791(a)-825(r).

h. Applicant Contact: Mr. Bruce W. 
Borror, Sequoia Land & Power, Inc., 
Route 2, Box 300, Springville, CA 
93265, (209) 539-2351.

i. FERC Contact: Mr. Mark R. Hooper, 
(202) 219-2680.

j. Comment Date: December 30,1994.
k. Description of Proposed Action: 

Applicant states that capital is lacking 
to complete the partially constructed 
project.

l. This notice also consists of the 
following standard paragraphs: B, Cl, 
andD2.

5 a. Type of Application: Preliminary 
Permit.

b. Project No.: 11505-000.
c. Date Filed: November 9,1994.
d. Applicant: Summit Hydropower, 

Inc.
e. Name of Project: Winsor Dam 

Hydro Project.
f. Location: On the Swift River in 

Hampshire, Franklin, and Worcester 
Counties, Massachusetts.

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)—825(r).

h. Applicant Contact: Mr. Duncan S. 
Broach, 92 Rocky Hill Road, Woodstock, 
CT 06281, (203) 974-1803.

i. FERC Contact: Ed Lee, (202) 219-
2809. ! \ ; •

j; Comment Date: January 30,1995.
k. Description of Project: The 

proposed project would consist of the 
following facilities: (1) An existing 
2,900-foot-long Windsor Dam; (2) an 
existing 25,216-acre reservoir; (3) a 
proposed water intake; (4) a proposed 
powerhouse containing a single 1200 
Kw generating unit; (5) a proposed 2.4- 
Kv or equivalent transmission line; and 
(6) appurtenant facilities. Applicant 
estimates that the average annual 
generation would be 3,700 Mwh and 
that the cost of the studies under the

permit would be $43,000. The dam and 
water rights are owned by the 
Metropolitan District Commission, 20 
Somerset Street, Boston, MA 021108. 
The project equipment is owned and 
operated by the Massachusetts Water 
Resource Authority, Division Director of 
Water Works, Charleston Navy Yard,
100 First Avenue, Boston, MA 02129.
All power generated would be sold to 
Massachusetts Electric.

1. This notice also consists of the 
following standard paragraphs: A3, A5, 
A7, A9, A10, B, C and D2.
Standard Paragraphs

A2. Development Application—Any 
qualified applicant desiring to file a 
competing application must submit to 
the Commission, on or before the 
specified deadline date for the 
particular application, a competing 
development application, or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing development application no 
later than 120 days after the specified 
deadline date for the particular 
application. Applications for 
preliminary permits will not be 
accepted in response to this notice.,

A3. Development Application—Any 
qualified development applicant 
desiring to file a competing application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, a competing 
development application, or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing development application no 
later than 120 days after the specified 
comment date for the particular 
application. Applications for 
preliminary permits will not be 
accepted in response to this notice.

A4. Development Application— 
Public notice of the filing of the initial 
development application, which has 
already been given, established the due 
date for filing competing applications or 
notices of intent. Under the 
Commission’s regulations, any 
competing development application 
must be filed in response to and in 
compliance with public notice of the 
initial development application. No 
competing applications or notices of 
intent may be filed in response to this 
notice.

A5. Preliminary Permit—Anyone 
desiring to file a competing application 
for preliminary permit for a proposed 
project must submit the competing 
application itself, or a notice of intent to 
file such an application, to the 
Commission on or before the specified

comment date for the particular 
application (see 18 CFR 4.36). 
Submission of a timely notice of intent 
allows an interested person to file the 
competing preliminary permit 
application no later than 30 days after 
the specified comment date for the 
particular application. A competing 
preliminary permit application must 
conform with 18 CFR 4.30(b) (1) and (9) 
and 4.36.

A7. Preliminary Permit—Any 
qualified development applicant 
desiring to file a competing 
development application must submit to 
the Commission, on or before a 
specified comment date for the 
particular application, either a 
competing development application or a 
notice of intent to file such an 
application. Submission of a timely 
notice of intent to file a development 
application allows an interested person 
to file the competing application no 
later than 120 days after the specified 
comment date for the particular 
application. A competing license 
application must conform with i8  CFR 
4.30(b) (1) and (9) and 4.36.

A9. Notice of intent—A notice of 
intent must specify the exact name, 
business address, and telephone number 
of the prospective applicant, and must 
include an unequivocal statement of 
intent to submit, if such an application 
may be filed, either a preliminary 
permit application or a development 
application (specify which type of 
application). A notice of intent must be 
served on the applicant(s) named in this 
public notice.

A10. Proposed Scope of Studies under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
with be 36 months. The work proposed 
under the preliminary permit would 
include economic analysis, preparation 
of preliminary engineering plans, and a 
study of environmental impacts. Based 
on the results of these studies, the 
Applicant would decide whether to 
proceed with the preparation of a 
development application to construct 
and operate the project.

B. Comments, Protests, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of Rules of Practice and 
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments 
protests, or motions to intervene must
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be received on or before the specified 
comment date for the particular 
application.

B l. Protests or Motions to Intervene— 
Anyone may submit a protest or a 
motion to intervene in accordance with 
the requirements of Rules of Practice 
and Procedure, 18 CFR 385.210,
385.211, and 385.214. In determining 
the appropriate action to take, the 
Commission will consider all protests 
filed, but only those who file a motion 
to intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any protests or 
motions to intervene must be received 
on or before the specified deadline date 
for the particular application.

C. Filing and Service of Responsive 
Documents—Any filings must bear in 
all capital letters the tide 
“COMMENTS”, “NOTICE OF INTENT 
TO FILE COMPETING APPLICATION’, 
“COMPETING APPLICATION ’ ’, 
“PROTEST”, “MOTION TO 
INTERVENE”, as applicable, and the 
Project Number of the particular 
application to which the filing refers. 
Any of the above-named documents 
must be filed by providing the original 
and the number of copies provided by 
the Commission’s regulations to: The 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426. An 
additional copy must be sent to 
Director, Division of Project Review, 
Federal Energy Regulatory Commission, 
Room 1027, at the above-mentioned 
address. A copy of any notice of intent, 
competing application or motion to 
intervene must also be served upon each 
representative of the Applicant 
specified in the particular application.

Cl. Filing and Service of Responsive 
Documents—Any filings must bear in 
all capital letters the title 
“COMMENTS”,
“RECOMMENDATIONS FOR TERMS 
AND CONDITIONS”, “PROTEST”, OR 
“MOTION TO INTERVENE”, as 
applicable, and the Project Number of 
the particular application to which the 
filing refers. Any of the above-named 
documents must be filed by providing 
the original and the number of copies 
provided by the Commission’s 
regulations to: The Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NJE., Washington,
D.C. 20426. A copy of any motion to 
intervene must also be served upon each 
representative of the Applicant 
specified in the particular application.

D2. Agency Comments—Federal, 
state, and local agencies are invited to 
file comments on the described 
application. A copy of the application 
may be obtained by agencies directly

from the Applicant. If an agency does 
not file comments within the time 
specified for filing comments, it will be 
presumed to have no comments. One 
copy of an agency’s must also be sent to 
the Applicant’s representatives.

D8. Filing and Service of Responsive 
Documents—The application is not 
ready for environmental analysis at this 
time; therefore, the Commission is not 
now requesting comments, 
recommendations, terms and 
conditions, or prescriptions.

When the application is ready for 
environmental analysis, the 
Commission will issue a public notice 
requesting comments, 
recommendations, terms and 
conditions, or prescriptions.

All filings must (1) Bear in all capital 
letters the title “PROTEST” or 
“MOTION TO INTERVENE,” “NOTICE 
OF INTENT TO FILE COMPETING 
APPLICATION,” or “COMPETING 
APPLICATION;” (2) set forth in the 
heading the name of the applicant and 
the project number of the application to 
which the filing responds; (3) furnish 
the name, address, and telephone 
number of the person protesting or 
intervening; and (4) otherwise comply 
with the requirements of 18 CFR 
385.2001 through 385.2005. Agencies 
may obtain copies of the application 
directly from the applicant. Any of these 
documents must be filed by providing 
the original and the number of copies 
required by the Commission’s 
regulations to: The Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426. An additional copy must be 
sent to Director, Division of Project 
Review, Office of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 1027, at the above 
address. A copy of any protest or motion 
to intervene must be served upon each 
representative of the applicant specified 
in the particular application.

D10. Filing and Service of Responsive 
Documents—The application is ready 
for environmental analysis at this time, 
and the Commission is requesting 
comments, reply comments, 
recommendations, terms and 
conditions, and prescriptions.

The Commission directs, pursuant to 
section 4.34(b) of the regulations (see 
Order No. 533 issued May 8,1991, 56 
FR 23108, May 20,1991) that all 
comments, recommendations, terms and 
conditions and prescriptions concerning 
the application be filed with the 
Commission within 60 days from the 
issuance date of this notice (January 17, 
1995 for Project No. 3574-004). All 
reply comments must be filed with the 
Commission within 105 days from the

date of this notice (February 28,1995 for 
Project No. 3574-004).

Anyone may obtain an extension of 
time for these deadlines from the 
Commission only upon a showing of 
good cause or extraordinary 
circumstances in accordance with 18 
CFR 385.2008.

All filings must (1) bear in all capital 
letters the title “COMMENTS”, “REPLY 
COMMENTS”,
“RECOMMENDATIONS,” “TERMS 
AND CONDITIONS,” or 
“PRESCRIPTIONS;” (2) set forth in the 
heading the name of the applicant and 
the project number of the application to 
which the filing responds; (3) furnish 
the name, address, and telephone 
number of the person submitting the 
filing; and (4) otherwise comply with 
the requirements of 18 CFR 385.2001 
through 385.2005. All comments, 
recommendations, terms and conditions 
or prescriptions must set forth their 
evidentiary basis and otherwise comply 
with the requirements of 18 CFR 4.34(b). 
Agencies may obtain copies of the 
application directly from the applicant. 
Any of these documents must be filed 
by providing the orignal and the 
number of copies required by the 
Commission’s regulations to: The 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426. An 
additional copy must be sent to v
Director, Division of Project Review, 
Office of Hydropower Licensing,
Federal Energy Regulatory Commission, 
Room 1027, at the above address. Each 
filing must be accompanied by proof of 
service on all persons listed on thé 
service list prepared by the Commission 
in this proceeding, in accordance with 
18 CFR 4.34(b), and 385.2010.

Dated: November 25,1994, Washington,
D.C.
Lois D. Cashed,
Secretary.
[FR Doc. 94-29543 Filed 11-30-94; 8:45 am]
BILLING CODE 6717-01-P

[Docket No. CP95-71-000, et a!.]

NorAm Gas Transmission Company, et I  
al.; Natural Gas Certificate Filings

November 23, 1994.
Take notice that the following filings I 

have been made with the Commission:
1. NorAm Gas Transmission Company 1 
[Docket No. CP95-71-000]

Take notice that on November 14,
1994, NorAm Gas Transmission 
Company (NGT), 1600 Smith Street, 
Houston, Texas 77002, filed in Docket 
No. CP95—71-000 a request pursuant to I
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Sections 157.205 and 157.216 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205, 
157.216) for authorization to abandon 
certain facilities in Arkansas under 
NGT's blanket certificate issued in 
Docket No. CP82-384-000 and CP82- 
384-001 pursuant to Section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection.

NGT proposes to abandon in place 
Line KM-35, a 2 inch diameter line 
approximately 541 feet in length, and 
metering facilities located thereon in 
Section 2, Township 14 South, Range 17 
West, Ouachita County, Arkansas. The 
line and metering facilities were 
originally installed in 1941 and 
certificated in Docket No. G-252 to 
provide service to Arkla, a division of 
NorAm Energy Corp for deliveries to 
Arkla’s customer, Williams Roofing Co., 
and more recently, Celotex. Arkla has 
extended its existing distribution 
facilities from the Camden townborder 
to the Celotex plant and has requested 
that NGT’s facilities be removed.

NGT states that the line will be 
abandoned in place and cut and capped 
at the point where it intersects with 
Line KM-8 and all above ground 
facilities will be removed. All work will 
be done on an existing right-of-way.

C om m ent d ate : January 9,1995, in 
accordance with Standard Paragraph G 
at the end of this notice.
2. Panhandle Eastern Pipe Line 
Company
[Docket No. CP95-88-000}

Take notice that on November 11, 
1994, Panhandle Eastern Pipeline 
Company (Panhandle), P.O. Box 1642, 
Houston, Texas 77251-1642 filed in 
Docket No. CP95—88-000 a request 
pursuant to Section 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to operate an existing 
delivery point and appurtenant facilities 
as jurisdictional facilities in Vermillion 
County, Indiana, under Panhandle’s 
blanket certificate issued in Docket Nos. 
CP86-585—000 and CP83-83-000 
pursuant to Section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection.

Panhandle proposes to convert the 
authorization of die subject facilities 
from NGPA Section 311 to NGA Section 
7 in order to use the delivery point for 
transportation services rendered under 
Panhandle’s blanket certificates.

C om m ent d ate: January 9,1995, in 
accordance with Standard Paragraph G 
at the end of this notice.
3. Florida Gas Transmission Company 
[Docket No. CP95-89-0001

Take notice that on November 18, 
1994, Florida Gas Transmission 
Company (FGT), 1400 Smith Street, P.O. 
Box 1188, Houston, Texas 77251-1188, 
filed in Docket No. CP95-89-000 a 
request pursuant to Sections 157.205 
and 157.212 of the Commission’s 
Regulations under the Natural Gas Act 
(18 CFR 157.205,157.212) for 
authorization to construct and operate a 
new natural gas delivery point, located 
in Polk County, Florida under FGT’s 
blanket certificate issued in Docket No. 
CP82-553-000 pursuant to Section 7 of 
the Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection.

FGT proposes to construct and 
operate a new meter station and 
approximately 50 feet of 6-inch lateral 
line through which it would deliver gas 
to Panda-Kathleen, L.P. (Panda- 
Kathleen) for use in a combined-cycle 
cogeneration plant. FGT states that it 
would deliver 17,260 MMBtu of gas on 
an average day and 6,300,000 MMBtu of 
gas per year to Panda-Kathleen under 
new interruptible and released firm 
transportation service agreements. FGT 
mentions that Patfida-Kathleen would 
reimburse FGT for all construction 
costs, estimated to be $158,580.

C om m ent d ate: January 9,1995, in 
accordance with Standard Paragraph G 
at the end of this notice.
4. ANR Pipeline Company 
[Docket No. CP95-91-0001

Take notice that on November 18, 
1994, ANR Pipeline Company (ANR), 
500 Renaissance Center, Detroit, 
Michigan 48243, filed in Docket No. 
CP95-91-000 a request pursuant to 
Sections 157.205 and 157.211 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205,
157.211) for authorization to construct 
and operate an interconnecting tap .and 
appurtenant facilities to permit the 
Holland Board of Public Works (Holland 
BPW) to make deliveries to electric 
generating plants in the City of Holland, 
Michigan, under ANR’s blanket 
certificate issued in Docket No. CP82- 
480-000 pursuant to Section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection.

ANR proposes to construct and 
operate the interconnection to Holland

BPW in order to make deliveries of up 
to 46,500 Mcf of gas per day under 
ANR’s Rate Schedule ITS. It is estimated 
that the cost of constructing the 
facilities will be $69,500. It is stated that 
the volumes to be delivered will be 
within Holland BPW’s certificated 
entitlement from ANR. It is asserted that 
the proposed construction and 
operation of the interconnecting 
facilities will have no adverse impact on 
ANR’s peak day deliveries and that the 
deliveries can be made without 
detriment or disadvantage to any 
existing customer of ANR.

C o m m ent d ate : January 9,1995, in 
accordance with Standard Paragraph G 
at the end of this notice.
5. Atlantic Gas Systems, Inc.
[Docket No. CP95-92-000]

Take notice that on November 18, 
1994, Atlantic Gas Systems, Inc. 
(Atlantic), 600 Seventeenth Street, 
Denver, Colorado, 80202, filed an 
application in Docket No. CP95-92-000 
pursuant to Section 7(c) of the Natural 
Gas Act and Subpart A of Part 157 and 
Subpart G of Part 284 of the 
Commission’s Regulations for a 
certificate of public convenience and 
necessity and a blanket certificate of 
public convenience and necessity 
authorizing Atlantic to: (1) engage in the 
transportation of naturaigas in 
interstate commerce as a natural gas 
company, (2) operate existing pipeline 
facilities as a small interstate connecting 
pipeline, (3) install compression 
facilities required to operate the 
pipeline, (4) transport natural gas on a 
self-implementing basis with pre
granted abandonment, and (5) charge 
initial rates for transportation through 
the pipeline facilities, all as more fully 
set forth in the application on file with 
the Commission and open to public 
inspection.

It is stated that Atlantic is a trade 
name in West Virginia for Nycotex Gas 
Transport, Inc., a privately-held 
Colorado corporation authorized to do 
business as Atlantic in West Virginia. 
Atlantic has recently contracted to 
purchase from Mountaineer Gas 
Services, Inc. (Mountaineer), a West 
Virginia intrastate pipeline, 865 feet of 
10-inch diameter pipe located in Cabell 
County, West Virginia which links the 
systems of Columbia Gas Transmission 
Corporation (Columbia) and Tennessee 
Gas Pipeline Company (Tennessee). 
Atlantic states that the facility was 
constructed in 1989 by a West Virginia 
intrastate pipeline which was acquired 
by Mountaineer in 1993. It is indicated 
that the pipeline was constructed to 
provide transportation service from the 
Tennessee system to the Columbia
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system under Section 311(a)(2) of the 
NGPA. Operations ceased on the facility 
when it was acquired by Mountaineer in 
1993 and it has been idle since that 
time.

Atlantic explains that since unlike 
Mountaineer and the previous operator 
of the pipeline, it has no intrastate 
operations and therefore must operate 
the pipeline under the Commission's 
NGA jurisdiction. Accordingly, Atlantic 
requests case-specific Section 7(c) 
authority to operate 865 feet of 10” 
diameter pipeline extending from the 
interconnection with Tennessee to an 
interconnect with Columbia. Atlantic 
further requests authority to reinstall 
and operate a leased 825-horsepower 
compressor which would be installed 
on an existing concrete skid. Finally, 
Atlantic requests a Part 284 Subpart G v 
blanket certificate so that it can provide 
open-access transportation over the 
pipeline.

Atlantic proposes to charge a 
maximum interruptible transportation 
(IT) rate of 10.9 cents per Dekatherm 
(Dt) plus a surcharge of 0.5 percent for 
compressor fuel and an ACA surcharge. 
The proposed minimum IT rate is 0.0 
cents per Dt. Atlantic asserts that firm 
transportation on its crossover pipeline 
is extremely unlikely, but has 
nonetheless derived FT rates, proposing 
a maximum reservation charge of $3.31 
per Dt per month and a maximum 
commodity charge of 0.0 cents per Dt 
plus applicable fiiei and ACA 
surcharges.

Atlantic has filed a pro forma version 
of its propqsed tariff which is designed 
to be in compliance with Order No. 636 
except to the extent Atlantic has sought 
waiver of specific requirements of Order 
No. 436.

Comment date: December 14,1994, in 
accordance with Standard Paragraph F 
at the end of this notice.
6. Tennessee Gas Pipeline Company 
[CP95—93-000]

Take notice that on November 21, 
1994, Tennessee Gas Pipeline Company 
(Applicant), P.0. Box 2511, Houston, 
Texas 77252, filed in Docket No. CP95- 
93-000 for approval under Section 
157.205 and 157.212 for authorization to 
upgrade a delivery meter to T.W.
Phillips Gas and Oil Company (Phillips) 
in Allegheny County, Pennsylvania.

Applicant proposes to replace a 4” 
meter tube with a 6” turbine meter at its 
Pittsburgh Terminal Meter Station 
(Meter No. 2-0385), a delivery point to 
Phillips. Phillips has requested an 
increase of amounts transported under 
its firfn transportation contract with 
Applicant. In order to deliver the 
increased volumes, Phillips has

requested that Applicant upgrade Meter 
No. 2-0385.

Applicant states that the proposed 
changes will be located on existing 
right-of-way, and that the cost is 
estimated at $35,000,100% 
reimbursable to Applicant by Phillips. 
Applicant states that it has sufficient 
capacity to make the deliveries without 
detriment to any of Applicant's 
customers.

Comment date: January 9,1995, in 
accordance with Standard Paragraph G 
at the end of this notice.
7. Columbia Gas Transmission 
Corporation
{Docket No. CP95-96-000]

Take notice that on November 21, 
1994, Columbia Gas Transmission 
Corporation (Columbia), 1700 
MacCorkle Avenue, S.E., Charleston, 
West Virginia 25314, filed in Docket No. 
CP95-96—000 a request pursuant to 
Sections 157.205 and 157.211 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205,
157.211) for authorization to construct 
and operate ten new points of delivery 
in Ohio and West Virginia under 
Columbia’s blanket certificate issued in 
Docket No. CP83—76—000 pursuant to 
Section 7 of the Natural Gas Act, all as 
more fully set forth in the request that
is on file with the Commission and open 
to public inspection.

Columbia proposes to construct and 
operate ten new points of delivery to 
existing customers in Ohio and West 
Virginia. Columbia states that the 
estimated quantities of natural gas to be 
delivered to the delivery points is 15.0 
Dth/day and the quantities to be 
provided will be within Columbia’s 
authorized level of serviceis.

Comment date: January 9,1995, in 
accordance with Standard Paragraph G 
at the end of this notice.
8. Columbia Gas Transmission 
Corporation
[Docket No. CP95-97-000]

Take notice that on November 21, 
1994, Columbia Gas Transmission 
Corporation (Columbia), 1700 
MacCorkle Avenue, S,E., Charleston, 
West Virginia 25314, filed in Docket No. 
CP95-97-00Q.a request pursuant to 
Sections 157.205 and 157.211 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205,
157.211) for authorization to construct 
and operate a new point of delivery for 
transportation service to West Virginia 
Power Gas Service (WV Power) in 
Monroe County, West Virginia, under 
Columbia’s blanket certificate issued in 
Docket No. CP83—76—000 pursuant to

Section 7 of the Natural Gas Act, all as 
more fully set forth in the request that 
is on file with the Commission and open 
to public inspection.

Columbia proposes to establish a new 
point of delivery to WV Power in 
Monroe County, West Virginia. 
Columbia states that it will deliver up 
to 500 dekatherms per day, 127,750 
dekatherins annually, to WV Power at 
the new point, which will be utilized to 
serve the Federal Correction Center for 
Women at Alderson, West Virginia. 
Columbia states that the estimated cost 
to establish the new point of delivery 
will be $45,000, which Columbia has 
received a contribution-in-aid of 
construction from WV Power.

Comment date: January 9,1995, in 
accordance with Standard Paragraph G 
at the end of this notice.
9. Transcontinental Gas Pipe Line 
Corporation
[Docket No. CP95-98-000]

Take notice that on November 21, 
1994, Transcontinental Gas Pipe Line 
Corporation (Applicant), Post Office Box 
1396, Houston, Texas 77251, filed an 
application pursuant to Section 7(b) of 
the Natural Gas Act and Part 157 of the 
Commission’s Regulations requesting 
permission and approval to abandon 
natural gas sales service provided to 
Industrial Natural Gas Company 
(Industrial).under Applicant’s Rate 
Schedule X-20, authorized in Docket 
No. CP67-302.1 Applicant’s application I 
is on file with the Commission and open , 
to public inspection.

Applicant States that on April 7,1967, i 
it and Valley Pipe Lines, Inc. (Valley) 
(predecessor-in-interest to Industrial) 
entered into a service agreement (Rate 
Schedule X-20) under which Applicant" 
provided firm sales service of up to 500 
Mcf per day of natural gas for delivery 
to an existing meter station located at 
Milepost 293.25 on Applicant’s 30-inch 
mainline in Fort Bend County, Texas. 
Natural gas purchased by Valley was 
resold to meet the requirements of 
American Canal Company. Applicant 
states that effective December 1,1983, 
Valley transferred its interstate business 
to Industrial.

Applicant states that the primary term 
of the service agreement expired on May 
28,1987, and that Applicant provided 
notice by letter dated June 9,1992, of its 
intention to terminate the sales 
agreement. Applicant and Industrial 
subsequently entered into a letter 
agreement dated October 7,1994, which 
provided for the termination of Rate 
Schedule X-20 service, effective with 
the date of Commission authorization.

' See, 38 FPC 622 (1967).
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Applicant states that it does not propose 
to abandon any facilities pursuant to the 
instant application, and that no service 
to any other customer will be effected 
by the requested abandonment 
authorization.

Comment date: December 14,1994, in 
accordance with Standard Paragraph F 
at the end of this notice.
Standard Paragraphs

F. Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before the 
comment date, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene 
in accordance with the Commission’s 
Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of 
the matter finds that a grant of the 
certificate and/or permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or 
be represented at the hearing.

G. Any person or the Commission’s 
staff may, within 45 days after issuance 
of the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is

filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act.
Lois D. Cashell,
Secretary.
[FR Doc. 94-29544 Filed 11-30-94; &45 am] 
BILLING CODE 6717-01-P

"fbocket No. CP95-80-000, et al.]

Northern Natural Gas Company, et at.; 
Natural Gas Certificate Filings

November 22,1994.
Take notice.that the follpwing filings 

have been made with the Commission: *
1. Northern Natural Gas Company 
(Docket No. CP95-80-OOOI

Take notice that on November 16, 
1994, Northern Natural Gas Company 
(Northern), 1111 South 103rd Street, 
Omaha, Nebraska 68124—1000, filed in 
Docket No. CP95-80-000 a request 
pursuant to §§ 157.205 and 157.212 of 
the Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205,
157.212) for authorization to upgrade an 
existing delivery point, located in St. 
Croix County, Wisconsin, to 
accommodate increased natural gas 
deliveries under Northern’s blanket 
certificate issued in Docket No. CP82- 
401-000 pursuant to Section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection.

Northern proposes to upgrade an 
existing delivery point to accommodate 
an additional 4,000 Mcf of gas on a peak 
day and 450,000 Mcf of gas on an 
annual basis for Northern States Power- 
Wisconsin (NSP-W). Northern states 
that NSP-W would deliver this 
additional gas to the Hudson Town 
Border Station #1 to help meet increased 
gas requirements. Northern mentions 
that NSP-W will reimburse Northern for 
the upgrading cost of approximately 
$5,000. Northern asserts that the total 
volumes of gas that would be delivered 
to NSP-W after approval of this 
application would not exceed the total 
volumes of gas that are presently 
authorized. In addition, Northern states 
that it has sufficient capacity to deliver 
the increased gas volumes without 
detriment or disadvantage to its other 
customers.

Comment date: January 6,1995, in 
accordance with Standard Paragraph G 
at the end of this notice.
2. Aquila Energy Resources 
Corporation
[Docket No. CP95-85-000]

Take notice that on November 18, 
1994, Aquila Energy Resources 
Corporation (Aquila), Suite 700,10370 
Richmond Avenue, Houston, Texas 
77042, filed in Docket No. CP95-85-000 
an application requesting the issuance 
of a Commission order (1) finding that 
the South Marsh Island 116A line, a 
single segment of pipeline consisting of
6.35 miles of 8 5/8-inch O.D. pipeline, 
is a gathering facility exempt from the 
provisions of the Natural Gas Act and 
Natural Gas Policy Act of 1978 and (2) 
vacating the previously issued 
certificate of public convenience and 
necessity issued in Docket No. CP79- 
476-000 which authorized Tennessee 
Gas Pipeline Company, Aquila’s 
predecessor as owner of the facility, to 
construct and operate the facility.
Aquila also requests, in the alternative, 
authority to abandon the facilities and 
the services performed therefrom 
retroactive to the date the Commission 
issued the order in Docket No. CP79— 
476-000.

Comment date: December 13,1994, in 
accordance with Standard Paragraph F 
at the end of this notice.
3. Tennessee Gas Pipeline Company 
(Docket No. CP95-86-0OO]

Take notice that on November 18, 
1994, Tennessee Gas Pipeline Company 
(Tennessee), P.O. 2511, Houston, Texas 
77252, filed in Docket No. CP95-86-000 
an application pursuant to Section 7(b) 
of the Natural Gas Act for authorization 
to abandon by sale certain offshore 
facilities, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection.

Tennessee requests authorization to 
abandon by sale to Aquila Energy 
Resources (Aquila) an offsystem lateral, 
Line No. 524X-400 together with an 
associated meter. It is indicated that 
these facilities are located 
approximately 80 miles offshore 
Louisiana and consist of approximately
6.35 miles of 8.625 O.D. pipeline (along 
with the associated meter), which 
extends from the South Marsh Island 
116A platform, operated by Aquila, to 
ANR Pipeline Company’s 24-inch 
offshore system located in Block 108, 
South Marsh Island Area, South 
Addition. Tennessee states that these 
facilities were installed pursuant to a 
Commission order issued on February
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14,1980, in Docket No. CP79-476-000 
(10 FERC H 61,145, and placed into 
service on September 26,1980.

Tennessee states that Tennessee and 
Aquila have executed a Transfer of 
Ownership and Title Proposal which 
signifies Tennessee’s agreement to 
transfer to Aquila permits, rights-of- 
way, ownership and title to these 
facilities on an “as is” basis. It is stated 
that Aquila has agreed to pay Tennessee 
the sum of $336,119, the estimated book 
value*of the facilities as of February 1, 
1995.

In support of its request for 
abandonment, Tennessee states that 
Aquila had been considering the 
construction of its own pipeline in order 
to eliminate paying Tennessee’s 
transportation rates on this lateral, and 
that, since Aquila is the only shipper on 
this line, negotiation of the sale of the 
line to Aquila is logical. Tennessee also 
submits that the sale of the facilities 
would enable Tennessee to (1) avoid 
annual direct operating costs of $8,400 
per year; (2) avoid an additional $10,000 
for the cost of painting the meter station 
in 1994; and (3) avoid future 
abandonment costs estimated at 
$150,000.

Comment date: December 13,1994, in 
accordance with Standard Paragraph F 
at the end of this notice.
Standard Paragraphs:

F. Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before the 
comment date, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or to 
participate as a party in  any hearing 
therein must file a motion to intervene 
in accordance with the Commission’s 
Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by. Sections 7 and 15 of the Natural Gas 
Act and thè Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before thé 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if

the Commission on its own review of 
the matter finds that a grant of the 
certificate and/or permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if  the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or 
be represented at the hearing.

G. Any person or the Commission’s 
staff may, within 45 days after issuance 
of the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to Section 
157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for f 
authorization pursuant to Section 7 of 
the Natural Gas Act.
Lois D. Cashell,
Secretary.
[FR Doc. 94-29545 Filed 11-30-94; 8:45 am) 
BILLING CODE 6717-01-P

Western Area Power Administration

Final National Defense Authorization 
Act Procedures—Central Valley 
Project, California
AGENCY: Western Area Power 
Administration, DOE.
ACTION: Notice of final procedures to 
implement § 2929 of the 1994 National 
Defense Authorization Act.

SUMMARY: The Western Area Power 
Administration (Western), a Federal 
po wer marketing administration of the 
Department of Energy (DOE) , hereby 
announces its final procedures (NDA) 
Act Procedures) to fulfill the 
requirements of section 2929 of the 
National Defense Authorization Act for 
fiscal year (FY) 1994 (National Défense 
Authorization Act, Public Law 103-160, 
107 Stat. 1547,1935 (1993)) (NDA Act). 
The final NDA Act Procedures consist of 
Western’s decision on how to 
implement section 2929 of the NDA Act. 
Western’s proposed NDA Act 
Procedures were published in the

Federal Register at 59 FR 34604, July 6, 
1994. The public has commented on the 
proposed NDA Act Procedures, and a 
discussion of the comments received is > 
included in this notice.
DATES: The final NDA Act Procedures 
will become effective January 3,1995, 
and will remain in effect until December 
31,2004.
ADDRESSES: Information regarding the 
final NDA Act Procedures, including 
comments, letters, and other supporting 
documents made or kept by Western for 
the purpose of developing the final NDA 
Act Procedures, is available for public 
inspection and copying at Western’s 
Sacramento Area Office located at 1825 I 
Bell Street, Suite 105, Sacramento, CA 
95825-1097.
FOR FURTHER INFORMATION CONTACT:
Ms. Zola M. Jackson, Assistant Area 
Manager for Power Marketing,
Sacramento Area Office, Western Area 
Power Administration, 1825 Bell Street, ■  
Suite 105, Sacramento, CA 95825-1097,1  
(916) 649-4421.
SUPPLEMENTARY INFORMATION:

Background
The NDA Act was signed into law on 1 

November 30,1993. Section 2929 of the 1 
NDA Act provides that, for a 10-year 
period beginning on November 30,
1993, the electric power allocations 
provided as of November 30,1993, by 
Western from the Central Valley Project | 
(CVP) to military installations in the 
State of California which have been 
closed or approved for closure pursuant 1 
to the Defense Base Closure and 
Realignment Act of 1990 (part A, Title 
XXIX, Pub. L. 101-510; 10 U.S.C. 2687 t 
note) (1990 Act) shall be reserved for 
sale through Long-Term Contracts to 
Preference Entities which agree to use 
such Power to promote economic 
development at a military installation 
that is closed or approved for closure 
pursuant to the 1990 Act. To the extent 
Power reserved by the NDA Act is not 
disposed of through Long-Term 
Contracts; it shall be made available on i 
a temporary basis during such 10-year 
period to military installations in the ■  
State of California through Short-Term ■  
Contracts. By implementing the final 
NDA Act Procedures, Western will 
establish the criteria to allocate the 
Power made available as a result of the 
NDA Act.

The final NDA Act Procedures set 
forth in this Federal Register will 
explain in detail how Western intends 
to implement the NDA Act, Under the 
final NDA Act Procedures, Western has 
identified the Power that will be 
classified as NDA Act Power and the 
types of services and contracts that will
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be offered. Also set forth under the final 
NDA Act Procedures are the general 
eligibility criteria that Western will 
apply to all applicants requesting an 
Allocation of NDA Act Power, and the 
procedures to be used by applicants 
when applying for NDA Act Power, 
which include demonstration that 
certain economic development criteria 
are being met. Last, Western has set 
forth the procedures that will be used in 
allocating NDA Act Power to eligible 
applicants, including a priority list

developed by Western for allocating 
NDA Act Power.

On October 5,1992, Western’s 
Sacramento Area Office published 
notice of the Final 1994 Power 
Marketing Plan, Central Valley Project, 
California (57 FR 45782), governing 
allocations of 529.946 megawatts (MW) 
of CVP Power. That notice provided the 
final allocation of a total of 119.223 MW 
of Power to certain Department of 
Defense (DOD) military installations, as 
specified in appendix A herein.

Military Installations

Naval Air Station Moffett Field, C A ........
Naval Station Treasure Island, CA .........
Naval Shipyard, Mare Island Vallejo, CA 

Totals ....................... ........... ...........

Contracts for such Power were entered 
into for a term ending December 31, 
2004. The power contracts with the 
DOD agencies allow for certain shifts of 
Power among military installations with 
approval by Western. Effective 
November 30,1993, such shifts became 
subject to the NDA Act.

As of the date of publication of this 
Federal Register, the following military 
installations with a CVP contract rate of 
delivery (CROD) are scheduled to close 
pursuant to the 1990 Act:

Long
term
firm

power

Type III 
withdrawable Total

4.170 2.270 6.440
3.020 2.581 5.601

20.020 2.148 22.168
27.210 6.999 34.209

Western is providing notice by this 
Federal Register that 34.209 MW of the 
total possible 119.223 MW (as shown in 
appendix A) will be allocated pursuant 
to the final NDA Act Procedures on a 
first-come, first-served basis beginning 
30 days after publication of this Federal 
Register notice. As any of the remaining 
amount of 85.014 NW becomes available 
for allocation, pursuant to the NDA Act, 
Western will provide notification of the 
availability of that Power.
Acronyms and Definitions

Descriptions of the acronyms and 
definitions used in this Federal Register 
notice may be found in this notice.
Public Notice and Comment

The process used by Western to 
ensure involvement of known interested 
parties in the development of the final 
NDA Act Procedures is summarized 
below:

1. A Federal Register notice was 
published at 59 FR 34604, July 6,1994, 
officially announcing the proposed NDA 
Act Procedures, initiating the public 
consultation and comment period, and 
announcing the public information and 
comment forum.

2. On July 13,1994, in a letter to all 
CVP customers and known interested 
parties, Western announced that the 
public consultation and comment 
period had begun; announced the dates, 
times, and locations of the public 
information forum and the public 
comment forum; and enclosed a copy of 
the July 6,1994, Federal Register 
notice.

3. On July 18,1994, Western sent a 
letter to all CVP customers and 
interested parties as a reminder of the 
public information forum and public

comment forum schedule for July 27, 
1994.

4. At the public information forum 
held on July 27,1994, Western’s staff 
presented the proposed NDA Act 
Procedures.

5. A public comment forum was held 
on July 27,1994, to give the public the 
opportunity to comment for the record. 
Four persons representing customers 
made verbal comments.

6. Eleven comment letters were 
received during the comment period. 
The comment period ended on August 
10,1994. All formally submitted 
comments have been considered in the 
preparation of the final NDA Act 
Procedures. In addition, four persons 
commented dining the July 27,1994, 
public comment forum.

Written comments were received from 
the following sources:
Air Force, Department of the 
Alameda, City of 
Army, Department of the 
Bay Area Rapid Transit District 
Calaveras Public Power Agency 
Hetch Hetchy Water and Power 
National Aeronautics and Space

Administration
Northern California Power Agency 
Oakland, Port of
Pacific Gas and Electric Company 
Tuolumne Public Power Agency

Representatives of the following 
organizations made verbal comments: 
Alameda, City of 
Epstein, Mr. Barry 
Navy, Department of the 
Oakland, Port of
Summary of Revisions to the NDA Act 
Procedures

As a result of comments received 
during the comment period, the

proposed NDA Act Procedures, 
published July 6,1994, have been 
revised. The revisions are summarized 
as follows:

A change was made to the section 
entitled “Acronyms and Definitions.” 
Western revised the definition of a 
Negatively Affected Customer to include 
those Preference Entities which had a 
CVP power allocation as of November 
30,1993, and have executed contracts 
with Western as of the effective date of 
the final NDA Act Procedures.

Changes were made to the section 
entitled “General Eligibility Criteria.” 
Western deleted the requirement that an 
applicant’s load at each delivery point 
be no less than an annual peak of 500 
kilowatts (kW). Western also deleted the 
requirement that an applicant 
demonstrate either that ownership or a 
long-term lease of the electrical 
distribution system has been obtained at 
the time an application is submitted, 
and has replaced it with the 
requirement that an applicant need only 
demonstrate that ownership or a long
term lease of the electrical distribution 
system has been obtained or will be 
obtained by the delivery date for the 
NDA Act Power. This necessitated a 
change to the section entitled 
“Applications for NDA Act Power.” 
Such section of the final NDA Act 
Procedures will provide that no 
allocation will be provided until such 
time as the applicant can provide 
evidence that either ownership or a 
long-term lease of the electrical 
distribution system has been obtained, 
and that if the applicant does not obtain 
either ownership or a long-term lease 
within 1 year of the ihitial application 
being received by Wèstern, the

♦
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applicant will be required to submit a 
new application which will again be 
subject to Western’s review process. 
Western will reserve the right to allocate 
the NDA Act Power to others until all 
allocation criteria are met by an 
applicant.

Another change that was made to the 
section entitled “General Eligibility 
Criteria” was in regard to the letter of 
interest. Western changed the 
requirement that an entity requesting 
NDA Act Power for use at a Priority- 
three Base must identify the Closed 
Military Installation where the power 
will be used. An entity requesting NDA 
Act Power to be used at a Priority-Three 
Base only needs to identify a military 
installation where the power will be 
used.

The section entitled “General 
Allocation and Contract Principles” was 
also modified. For each entity that has 
received NDA Act Power which can be 
recalled upon a 6-month notice,
Western has modified the NDA Act 
Procedures so that the 6-month notice 
will not be given any earlier than 6 
months after a contract has been 
executed. Western also included the 
requirement that customers receiving 
NDA Act Power over Pacific Gas and 
Electric Company’s (PG&E) transmission 
system must meet the minimum load 
requirements set forth in Contract No. 
14-06-200-2948A (Contract 2948A). 
Noncompliance gives Western the right 
to terminate the NDA Act contract. 
Western also made a change which 
clarified the procedures that will be 
used when recalling NDA Act Power 
from a customer. If the recall of NDA 
Act Power would cause a customer to 
have an allocation of Long-Term Firm 
NDA Power less than 500 kW, then 
Western would withdraw the entire 
Long-Term Firm NDA Act Power 
allocation.
Responses to Customer Comments 
Regarding the NDA Act Procedures
A. Acronyms and Definitions

1. Western proposed that the 
definition of a Negatively Affected 
Customer include those Preference 
Entities with a contract for CVP Power 
as of November 30,1993.

Comment: The definition of a 
Negatively Affected Customer should be 
expanded to include Preference Entities 
which received power allocations from 
Western pursuant to the 1994 Power 
Marketing Plan (Federal Register, Vol. 
58, No. 22, dated June 28,1993) and 
which thereafter executed contracts 
with Western.

Response: It was Western’s original 
intent to include such entities in the

definition of a Negatively Affected 
Customer; therefore, Western will 
modify the definition of a Negatively 
Affected Customer to include Preference 
Entities which had a CVP power 
allocation as of November 30,1993, and 
have executed contracts with Western 
by the effective date of the final NDA 
Act Procedures.

2. Western proposed that a Priority- 
Three Base would be defined as “a 
military installation, not scheduled for 
closure, which meets the eligibility 
criteria set forth in the Marketing Plan.”

Comment: The definition for a 
Priority-Three Base should be amended 
as follows: “A military installation, 
closed under authority other than the 
1990 Act which meets the eligibility 
criteria set forth in the Marketing Plan.” 
Also a definition of a Priority-Four Base 
should be added to the procedures 
which would read as follows: “A 
military installation not scheduled for 
closure, which meets the eligibility 
criteria set forth in the Marketing Plan.”

Response: The National Defense 
Authorization Act states that only bases 
closed or approved for closure pursuant 
to the Defense Base Closure and 
Realignment Act of 1990 (part A, Title 
XXIX, Pub. L. 101-510; 10 U.S.C. 2687 
note) are eligible under the NDA Act; 
therefore, the definition of a Priority- 
Three Base will not be modified. Thus, 
it will not be necessary to include a 
definition of a Priority-Four Base.

3. Western proposed that the 
definition of the CVP Marketing Area 
would be the area which generally 
encompasses the CVP water basin in 
northern and central California 
extending from the Cascade Range in 
northern California to the plains along 
the Kern River south of Bakersfield.

Comment: Western should further 
expand upon the definition of the CVP 
Marketing Area, such as defining it as 
the transmission service boundaries in 
Contract 2948A between PG&E and 
Western or cite the appropriate statutory 
authority for the definition it has 
proposed.

Response: Section 302 of Public Law 
95-91 (Stat. 578) transferred the power 
marketing functions of the Bureau of 
Reclamation (Reclamation) to the 
Department of Energy (DOE). 
Reclamation had an established 
geographic boundary for the CVP, and 
Western initially adopted the 
geographic boundaries which had been 
established by Reclamation. The 
definition of the CVP Marketing Area 
used in the final NDA Act Procedures is 
the same description used in the 
Marketing Plan to describe Western’s 
marketing area; therefore, the definition 
of the CVP Marketing Area will not be

changed. However, for clarification 
purposes, the following characterizes 
the CVP Marketing Area: The area that 
generally encompasses northern and 
central California, extending from the 
Oregon-Califomia border south along 
the California coast to near Santa 
Monica, California, then northeast to 
Vincent, California, then northwest to 
near Gorman, California. From this, the 
CVP Marketing Area’s Boundary follows 
the Sierra Nevada Mountain Range east 
and north to just north of Mono Lake, 
then northeasterly to the Nevada- 
California border, and then north along 
the Nevada-Califomia border to the 
Oregon State line.
E. General Eligibility Criteria

1. Western proposed that each 
applicant’s load at each delivery point 
shall be no less than an annual peak of 
500 kW.

Comment: Why is Western requiring 
that a customer’s load at each delivery 
point be no less than a minimum of a 
500 kW, as opposed to the requirement 
in the Marketing Plan for a minimum 
load of 500 kW per customer?

Response: Western has decided to 
delete its requirement that an 
applicant’s load at each delivery point 
be no less than an annual peak of 500 
kW. This criteria has been deleted from 
the procedures because there is no basis 
for inclusion of minimum loads at each 
delivery point. However, this 
requirement will be placed with the 
requirement that Western has the right 
to terminate a contract if  a customer 
receiving NDA Act Power over PG&E’s 
transmission system does not meet the 
minimum load requirements set forth in 
Contract 2948A (see §G.5.(v)).

2. Western proposed to allocate NDA 
Act Power to Negatively Affected 
Customers.

Comment: Does Western intend to 
allocate power to any entity negatively 
affected by a base closure or just to any 
current Western customer negatively 
affected by a base closure? Only eligible 
preference entities should be considered 
for an allocation.

Response: Western’s procedures 
specify that NDA Act Power will be 
available to a current Western customer 
that has been negatively affected by a 
base closure under the 1990 Act.

3. Western proposed that applicants 
must demonstrate that either ownership 
or a long-term lease of the electrical 
distribution system has been obtained at 
the time of application.

Comment: Western should not require 
that a preference customer seeking an 
NDA Act allocation present an 
economic development plan for the 
closed military base that demonstrates
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“either that ownership or a long-term 
lease of the electrical distribution 
system has been obtained.” It should be 
sufficient for the applicant to 
demonstrate that it will own or lease the 
system by the time the NDA Act Power 
is to be transmitted. This language 
should be revised to state: * * * 
ownership or a long-term lease of the 
electrical distribution system has been 
obtained or will be obtained by the 
delivery date for the NDA Act Power 
* * * ”

Response: Western agrees that it is not 
necessary that an applicant demonstrate 
that either ownership or a long-term 
lease of the electrical distribution 
system has been obtained at the time an 
application is submitted. Therefore, 
Western has modified the final NDA Act 
Procedures so that an applicant must 
only demonstrate that ownership or a 
long-term lease of the electrical 
distribution system has been obtained or 
will be obtained by the delivery date for 
the NDA Act Power. Western has 
modified the filial NDA Act Procedures 
to provide that no allocation will be 
given to the applicant until such time 
that the applicant can provide evidence 
that it has obtained either a long-term 
lease dr ownership of the electrical 
distribution system. The final NDA Act 
Procedures have been further modified 
so that if the applicant does not obtain 
either a long-term lease or ownership of 
the electrical distribution system within 
1 year of Western’s receipt of the 
applicant’s initial application, the 
applicant will be required to submit a 
new application which will again be 
subject to Western’s review process. 
Western reserves the right to allocate 
any NDA Act Power to others until all 
allocation criteria are met by the 
applicant.

4. Western proposed that applicants 
applying for NDA Act Power to be used 
at a Priority-Three Base must be ready, 
willing, and able to receive and use or 
distribute such NDA Act Power 
beginning on the date of application.

Comment: A military base closed 
prior to the 1990 Act should be 
included in the definition of a Priority- 
Three Base, and § E.7. should be revised 
to reflect the change by stating: “Those 
applicants applying for NDA Act Power 
to be used at a Priority-Three Base must 
exist and operate and be ready, willing, 
and able to receive and use, or receive 
and distribute such NDA Act Power 
beginning on the date of application, 
except that those applicants applying 
for NDA Act Power to be used at a 
closed Priority-Three Base may have up 
to 1 year of the execution of the 
contract.”

R esponse: As discussed previously in 
this Federal Register notice, the 
definition of a Priority-Three Base will 
not be modified. The requirement that 
an entity be ready, willing, and able to 
receive and use, or receive and 
distribute NDA Act Power at a Priority- 
Three Base at the time of application is 
still warranted and has not been 
changed.

5. Western proposed that the use of 
the NDA Act Power be restricted to the 
immediate area of the military 
installation for which it was requested 
and that NDA Act Power requested by 
a Negatively Affected Customer could 
be used in the Negatively Affected. 
Customer’s service territory.

Comment: Western should add 
flexibility so that NDA Act Power may 
be used beyond the immediate area of 
the closed military base.

R esponse: The procedures do allow 
for some flexibility. An entity which can 
be classified as a Negatively Affected 
Customer is allowed to use the NDA Act 
Power beyond the immediate area of the 
closed military base. The entities 
restricted to using the NDA Act Power 
at a military installation are those that 
request NDA Act Power for use at a 
Priority-One, Priority-Two, or Priority- 
Three Base. Therefore, no changes are 
necessary to accommodate this 
comment.
F. A pplications fo r  NDA Act Power

1. Western proposed that allocations 
of NDA Act Power would be made on 
a first-come, first-served basis, and that 
if two or more entities were requesting 
an allocation, Western would use its 
discretion in determining the amounts 
of NDA Act Power to be allocated.

Comment: Western should further 
clarify the approach it will use when 
two or more applicants are requesting 
NDA Act Power and Western does not 
have enough NDA Act Power available 
to meet such request. Will western use 
its discretion to determine the amounts 
of NDA Act Power to be allocated 
pursuant to § F.3.(iv), or allocate on a 
first-come, first-served basis beginning 
30 days after publication of the final 
procedures pursuant to § F?

R esponse: It is Western’s intention 
that allocations will be granted on a 
first-come, first-served basis pursuant to 
§ F, and within the allocation rights set 
forth in § G. In the event that Western 
receives more than one application for 
power at the same time, Western will 
determine the amounts of NDA Act 
Power to be allocated pursuant to 
§ F.3.(iv). Western reserves the right to 
use its discretion when applying these 
procedures.

2. Western proposed that an applicant 
applying for NDA Act Power at a 
Priority-Three Base identify the Closed 
Military Installation where such power 
would be used.

Comment: Western should revise 
§ 4.1.(i)(A) as follows: “For Preference 
Entities requesting an allocation of NDA 
Act Power to be used at a Priority-One 
or Priority-Two Base, the letter of 
interest must also indicate the Closed 
Military Installation where the NDA Act 
Power will be used, and for those 
requesting an allocation at a Priority- 
Three Base, the military installation, 
and whether it is open or closed. All 
prospective applicants shall indicate the 
estimated date when the economic 
development project plan will be 
completed.”

R esponse: Western agrees that an 
applicant requesting an allocation for a 
Priority-Three Base would be unable to 
identify the Closed Military Installation 
where the power will be used.
Therefore, Western has revised the 
procedures, specifically, §F.l.(i)(A) to 
require that an entity requesting power 
to be used at a Priority-Three Base need 
only identify a military installation 
where the NDA Act Power will be 
utilized. However, Western will retain 
the requirement that all prospective 
applicants applying for NDA Act Power 
to be used at a Priority-One or Priority- 
Two Base must indicate the estimated 
date when the economic development 
project plan will be completed.
G. General A llocation and Contract 
Principles

1. Western proposed that any Closed 
Military Installation which had a CVP 
CROD as of November 30,1993, would 
have the highest priority to NDA Act 
Power and would be described as a 
Priority-One Base, and that any other 
military installation closed pursuant to 
the 1990 Act would be classified as a 
Priority-Two Base and would have the 
second highest priority to NDA Act 
Power.

Comment: Combine Priority-One 
Bases with Priority-Two Bases. 
Alternatively, the allocation rights for 
Priority-One and Priority-Two Bases 
should be reversed.

Comment: Congress was explicit 
about the NDA Act Power coming from 
Priority-One Bases but said nothing 
about limiting or even favoring those 
bases in reallocating the power. If there 
is authority in the statute of legislative 
history to support this view—something 
to show that Congress created such a 
priority within the class of potential 
allottees, Western—should describe it.

R esponse: Each Priority-One Base had 
an allocation of CVP Power prior to the
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NDA Act being signed into public law. 
The NDA Act specifies that any CVP 
Power provided at each Priority-One 
Base would be reserved for use under 
the NDA Act. Therefore, it is 
appropriate that the Priority-One Bases 
should have the highest right to the 
amount of NDA Act Power which 
represents the amount of CVP Power 
allocated to such base prior to the NDA 
Act being signed into public law. No 
changes will be made to this section.

2. Western proposed to limit the 
marketing area for NDA Act Power to 
the CVP Marketing Area.

Comment: Two commentors 
supported Western’s proposal to utilize 
CVP boundaries as an important part of 
the NDA Act Procedures.

Comment: Western’s proposal to limit 
new allocations only to Preference 
Entities using the power on Closed 
Military Installations in the CVP 
Marketing Area should be revised so 
that the geographic area is at least as 
extensive as the State of California.

Comment: The area of consideration 
for allocating power to military 
installations should be amended from 
the CVP Marketing Area to the State of 
California.

R esponse: The NDA Act specifically 
addresses the Central Valley Project, 
which has a defined marketing area. 
Therefore, Western’s interpretation of 
the NDA Act is that the NDA Act was 
written to help mitigate the effects of 
base closures and encourage economic 
development in areas affected by base 
closures within the CVP Marketing 
Area. The NDA Act gives Western no 
geographical requirement for long-term 
reallocations and only provides that 
reallocations on a temporary basis be 
given to military installations in the 
State of California. The law does not 
state that Western must offer a 
reallocation to all preference entities 
and military installations in California 
but only that the temporary 
reallocations of power to be given to 
certain preference entities and military 
installations must be in California. 
Therefore, Western has chosen to 
consider allocating power to preference 
entities and military installations within 
the CVP Marketing Area, and no 
changes will be made to the marketing 
area.

3. Western proposed to allocate NDA 
Act Power to a group of Preference 
Entities entitled Negatively Affected 
Customers.

Comment: Western should delete the 
proposed class of Negatively Affected 
Customers and assign the lowest 
priority to CVP preference customers 
who will not use the allocation of NDA

Act Power on a closed base for 
economic development.

R esponse: The NDA Act was written 
to help mitigate the effects of base 
closures and encourage economic 
development in areas affected by base 
closures. By allowing CVP preference 
customers which were or will be 
detrimentally affected by base closures 
an opportunity to utilize the NDA Act 
Power, Western is not only retaining the 
purpose of the NDA Act but also 
assisting entities that have made 
financial investments in their electrical 
systems in order to receive CVP Power 
to serve military loads in their service 
territory, and therefore, have a vested 
interest in the outcome of the final NDA 
Act Procedures. Thus, Western has 
retained the category of a Negatively 
Affected Customer. However, Western 
will modify the NDA Act Procedures to 
provide Western the discretion to 
allocate on a temporary basis to other 
preference entities any amount of NDA 
Act Power which is not fully allocated 
under the four categories specified in 
the NDA Act Procedures.

4. Western proposed that within the 
fourth level of priority, the right of the 
military to serve a military load at a 
military base that is not closing, and a 
Negatively Affected Customer would 
have similar priority.

Comment: The final NDA Act 
Procedures should clarify that within 
the fourth priority level, the military 
installations have a higher priority in 
the allocation of power than a 
Negatively Affected Customer.

Comment: Western should give 
greater preference, in the allocations of 
power within each allocation priority 
level, to the Negatively Affected 
Customers and communities, as 
opposed to allowing the military 
agencies to move power to new or 
existing facilities.

Comment: One commenter 
recommended in an earlier comment 
that Western should revise the 
definition of a Priority-Three Base so 
that it covers closed bases not subject to 
the 1990 Act and create another 
category (formerly Priority-Three] called 
a Priority-Four Base that would allow 
for allocations for use at military 
installations not scheduled for closure.
If revised, the procedures should then 
be changed to give a.higher priority to 
preference customers using power at 
closed Priority-Three Bases above the 
military’s use of power at currently 
operating bases.

R esponse: The NDA Act was drafted 
to provide a mechanism to help entities 
promote economic development at 
military installations approved for 
closure and to mitigate adverse impacts

from such closures. The NDA Act also 
provides a mechanism for allocating 
power not being utilized for economic 
development to military loads at 
military bases that are not closing, on a 
temporary basis. Since some of 
Western’s CVP customers will suffer 
significant.negative impacts as a result 
of a base closure in their service 
territory, it is Western’s belief that- 
within the fourth class of priority, 
Negatively Affected Customers should 
have a priority level that is similar to a 
military load at a Priority-Three Base. 
Therefore, no changes were made to this 
section.

5. Western proposed that Preference 
Entities receiving an allocation of NDA 
Act Power to be used for an economic 
development project must provide a 
report to Western each year which 
describes the benefits of the NDA Act 
Power being passed on to the 
organization operating the economic 
development project.

Comment: Western’s procedures 
should include criteria for measuring 
economic development achievements. 
For example, the number of jobs 
created/retained, quantities of products 
manufactured/sold, and buildings 
retained/constructed could be used to 
measure if those entities receiving 
power have met the stated criteria. If the 
performance does not meet the pre- 
established criteria, the allocation of 
power should be withdrawn.

R esponse: As a power marketing 
agency, Western does not have the 
proper resources (manpower, 
experience, knowledge, etc.) to evaluate 
economic development projects on a 
continuing basis. However, Western’s 
procedures do require that the allottee 
provide an annual report to Western 
which must state that the benefits of the 
NDA Act Power are being passed on to 
the organization operating the economic 
development project, and that the 
economic development project is still 
occurring. Western believes that its 
requirements are adequate, and no 
changes will be made based on this 
comment.

6. Western proposed a 3-year 
withdrawal notice period for entities 
who were receiving NDA Act Power at 
Priority-One and Priority-Two Bases, 
and a 6-month withdrawal notice period 
for all other entities receiving NDA Act 
Power.

Comment: The 3-year and 6-month 
power withdrawal notice periods 
should be revised to 5 years and 1 year 
respectively.

R esponse: The NDA Act reserves 
power for only a 10-year period ending 
November 30, 2003. With that in mind, 
Western feels that the 3-year and 6-
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month recall periods are reasonable. 
Lengthening die recall periods may 
limit the number of entities that would 
have an opportunity to benefit Jrom the 

INDA Act Power and would not be the 
most widespread and efficient use of the 
power within that time period.
However, so that an entity using NDA 
Act Power under a Short-Term Contract 
can have a greater opportunity to benefit 
from the use of the power, Western will 
modify the procedures so that a 6-month 
recall notice will not be given any 
earlier than 6 months after a contract 
has been executed.
| 7. Western proposed specific 
procedures that need to be followed in 
order to receive an allocation of NDA 
Act Power.

Comment: One commentor requested 
an allocation under the National 
Defense Authorization Act Procedures.
I Response: Western did not request 
applications for NDA Act Power. 
Requests for allocations of NDA Act 
Power will be accepted no sooner than 

[30 days after the publication date of this 
[notice.
Responses to Customer Comments 
Regarding Other Issues

Comment: A commentor urged 
[Western to recognize the November 30, 
1993, allocations of CVP CROD in 
developing the post-2004 Federal 
preference power allocations.

Response: This comment is outside 
[the scope of these procedures.
Final NDA Act Procedures
| Western plans to allocate up to 
[ll9.223 MW of CVP which was under 
[contract as of November 30,1993, to 
[military installations closed or approved 
[for closure pursuant to the 1990 Act. 
[When determining who will receive 
[Allocations of Power, Western will 
[exercise its discretion as provided by 
[law and subject to these procedures.
[A. Acronyms and D efinitions

As used herein, the following 
acronyms and definitions when used 

[with initial capitalization, whether 
[singular or plural, shall have the 
[following meanings:
[1,152-MW Load Level: the maximum 
[ simultaneous demand that Western 

provides, and that PG&E is obligated 
to support, in accordance with the 

[ terms of Contract 2948A.
[Allocation: An offer by Western to sell 

to an applicant a specified type and 
quantity of NDA Act Power made 
available by Western in accordance 

| with the NDA Act Procedures.
[Allottee: A Preference Entity receiving 

an Allocation pursuant to the NDA 
[ Act Procedures.

Closed Military Installation: A military 
installation in the CVP Marketing 
Area which is closed or approved for 
closure pursuant to the 1990 Act. 

Contract Rate of Delivery (CROD): The 
maximum amount of Power served by 
Western on an annual basis under 
contract between a contractor and 
Western and as it may be reduced or 
increased in accordance with 
applicable law or contractual terms. 

Contract 2948A: Contract No. 14-06- 
200-2948A between the Pacific Gas 
and Electric Company and Western, 
which provides for certain sales, 
exchanges, and transmission of 
electric Power.

CVP: The Central Valley Project, a 
multipurpose Federal water 
development project extending from 
the Cascade Range in northern 
California to the plains along the Kem 
River south of Bakersfield, operated 
by the Bureau of Reclamation.

CVP Marketing Area: The area which 
generally encompasses the CVP water 
basin in northern and central 
California extending from the Cascade 
Range in northern California to the 
plains along the Kem River south of 
Bakersfield.

Final Withdrawal Procedures: Those 
procedures published in the Federal 
Register on March 5,1986 (51 FR 
7702), which specify the methods to 
be used by Western for the adjustment 
of CROD under varying 
circumstances.
Long-Term Contract: A contract 

offered to a Preference Entity who is 
promoting an economic development 
project at either a Priority-One Base or 
a Priority-Two Base.
Long-Term Firm NDA Act Power: Firm 

Power allocated by Western and 
subject to the terms and conditions 
specified in an electric service 
contract and the NDA Act Procedures. 

Marketing Plan: The Final 1994 Power 
Marketing Plan, Central Valley 
Project, California (57 FR 45782). 

Military Branch: The four individual 
entities consisting of the U.S. . 
Departments of the Air Force, Army, 
Navy, and the U.S. Marine Corps, 
which collectively make up the 
Department of Defense.

NDA Act Power: The CVP CROD, in the 
amounts set forth in appendix A, 
which shall be determined to be NDA 
Act Power by Western based on the 
following two conditions: (1) Such 
CVP CROD was under contract to 
military installations in the CVP 
Marketing Area as of November 30, 
1993, and (2) the military installations 
with such CVP CROD are closed or 
approved for closure pursuant to the 
1990 Act.

NDA Act Power Entitlement: An 
amount of NDA Power equal to the 
amount of CVP CROD under contract 
with a Priority-One Base as of 
November 30,1993.

NDA Act Procedures: These procedures, 
adopted by Western to fulfill the 
requirements of the NDA Act.

Negatively Affected Customer: A 
Preference Entity with a CVP Power 
Allocation as of November 30,1993, 
which has an executed contract with 
Western as of the effective date of the 
NDA Act Procedures, and has been 
detrimentally affected as a result of a 
Closed Military Installation which is 
located within the service area of such 
Preference Entity.

PG&E: Pacific Gas and Electric 
Company—the investor-owned utility 
having a service area in northern and 
central California and load control 
responsibility for the northern and 
central California area.

Power: Capacity and associated energy.
Preference Entity: An entity that meets 

the requirements of Reclamation Law, 
which provides that preference shall 
be given to municipalities and other 
public corporations or agencies and 
also to cooperatives and other 
nonprofit organizations financed in 
whole or in part by loans made 
pursuant to the Rural Electrification 
Act of 1936 (Reclamation Act of 1939, 
section 9(c), 43 U.S.C. 485h(c)).

Priority-One Base: A Closed Military 
Installation with CVP CROD as of 
November 30,1993.

Priority-Two Base: A Closed Military 
Installation without a CVP CROD.

Priority-Three Base: A military 
installation, not scheduled for 
closure, which meets the eligibility 
criteria set forth in the Marketing 
Plan.

Short-Term Contract: A contract offered 
on a temporary basis either to a 
Preference Entity at a Priority-Three 
Base or to a Negatively Affected 
Customer.

Type III Withdrawable NDA Act Power: 
Firm Power which is withdrawable to 
protect the 1,152-MW Load level 
before withdrawal of other types of 
noninterruptible Power and which is 
subject to additional terms and 
conditions specified in an electric 
service contract.

Unutilized NDA Act Power: NDA Act 
Power which is not allocated under 
the NDA Act Procedures.

Western: Western Area Power 
Administration, United States 
Department of Energy (DOE—a 
Federal power marketing 
administration responsible for 
marketing the surplus generation from 
Federal hydroelectric multipurpose
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projects pursuant to Reclamation Law 
and the DOE Organization Act (91 
Stat. 565, 42 U.S.C. 7101 etseq .).

B. R eclassification o f  CVP CROD to 
NDA Act Power

If at any time through November 30,
2003, an amount of CVP CROD set forth 
in appendix A is determined to be NDA 
Act Power by Western, Western will 
administratively reclassify that amount 
of CVP CROD to NDA Act Power. 
Western shall recall that amount of CVP 
CROD from the military branch with a 
contractual right for that CVP CROD, 
and Western shall amend the associated 
contract to reflect the recall of that 
amount of reclassified CROD. At that 
time, Western shall offer the military 
branch the right to shift any remaining 
CVP CROD among the bases with CVP 
CROD at the time of the recall. The NDA 
Act Power will be offered to the military 
branch it was recalled from, under a 
short-term contract, subject to Western 
allocating all or part of such NDA Act 
Power first to a qualified applicant with 
a greater right to such NDA Act Power 
pursuant to the NDA Act Procedures.
C. Types o f Service
1. Long-Term Firm NDA Act Power

Western proposes to allocate up to a 
total of 106 MW as Long-Term Firm 
NDA Act Power (identified in appendix 
A), as such Power becomes available 
due to base closures pursuant to the 
1990 Act.
2. Type III Withdrawable NDA Act 
Power

Western proposes to allocate up to a 
total of 13.223 MW as Type III 
Withdrawable NDA Act Power 
(identified in appendix A), as such 
Power becomes available due to base 
closures pursuant to the 1990 Act.
D. Types o f Contracts
1. Long-Term Contracts

Long-Term Contracts may be offered 
to Preference Entities promoting an 
economic development project at a 
Closed Military Installation. The 
termination date of any such contract 
shall be no later than December 31,
2004, and such contracts shall be 
subject to the NDA Act Procedures, the 
Final Withdrawal Procedures, and the 
Marketing Plan.
2. Short-Term Contracts

Short-Term Contracts may be offered 
to Preference Entities at a Priority-Three 
Base or to a Negatively Affected 
Customer. Western shall have the right 
to recall all or any part of the NDA Act 
Power CROD under such Short-Term

Contracts upon giving a minimum of a 
6-month written notice. However, such 
6-month written notice will not be given 
any earlier than 6 months after a 
contract has been executed. The 
termination date for Short-Term 
Contracts shall be no later than 
December 31, 2004, and such contract 
shall be subject to the NDA Act 
Procedures, the Final Withdrawal 
Procedures, and the Marketing Plan.
E. General Eligibility Criteria

General eligibility criteria apply to 
applicants seeking an Allocation of 
NDA Act Power under the NDA Act 
Procedures. Criteria 1 through 5 shall 
apply to applicants who are promoting 
an economic development project at a 
Closed Military Installation. Criteria 4 
through 6 shall apply to all other 
applicants seeking an Allocation of 
NDA Act Power.

1. Applicant must have an economic 
development project plan that fulfills 
the following criteria:

a. Promotes the establishment or 
expansion of industrial, commercial, or 
governmental facilities at the Closed 
Military Installation, and

b. Helps create or retain jobs in the 
near term and assists in the creation of 
additional long-term employment 
opportunities. The economic 
development project plan must include 
a specific plan for hiring the 
unemployed and underemployed 
persons from the area near the Closed 
Military Installation, and

c. Has been approved by the 
appropriate governing body of the 
military installation in which it is, or 
will be, located and has community 
support, which is demonstrated by 
appropriate local government agency’s 
written approval of the economic 
development project plan, and

d. Is supported by public and/or 
private sector investment and can 
present evidence of adequate funding, 
and

e. Demonstrates that necessary 
permits, land acquisitions, or options on 
land and right-of-way have been 
obtained; demonstrates that all other 
legal requirements of the application 
process have been satisfied; and 
demonstrates that ownership or a long
term lease of the electrical distribution 
system has been obtained or will be 
obtained by the delivery date for the 
NDA Act Power.

2. The economic development project 
must occur at a Closed Military 
Installation.

3. Applicant must provide 
documentation certifying that the entity 
operating the economic development 
project is eligible to exist and operate at

the Closed Military Installation that is 
the site of the economic development 
project.

4. Applicant must qualify as a 
Preference Entity.

5. Applicant must be located within 
the CVP Marketing Area.

6. Applicants applying for NDA Act 
Power to be used at a Priority-Three 
Base must exist and operate and be 
ready, willing, and able to receive and 
use, or receive and distribute such NDA 
Act Power beginning on the date of 
application. An applicant applying for 
NDA Act Power as a Negatively Affected 
Customer must demonstrate it meets the 
definition of a Negatively Affected 
Customer.
F. A pplications fo r  NDA Act Power

Prospective applicants may begin 
requesting NDA Act Power from 
Western no earlier than the effective 
date of these final NDA Act Procedures 
and no later than November 30, 2003. 
Requests shall be considered on a first- 
come, first-served basis consistent with 
General Allocation and Contract 
Principles in section G below.
1. Letter of Interest

a. To be considered for NDA Act 
Power, each prospective applicant must 
first submit to the Area Manager, 
Sacramento Area Office, a letter of 
interest in receiving NDA Act Power, In 
the letter of interest, the prospective’ 
applicant must indicate whether it is 
either a Preference Entity requesting an 
allocation of NDA Act Power for use at 
a Priority-One, Priority-Two, or Priority- 
Three Base, or a Negatively Affected 
Customer.

(1) For Preference Entities requesting 
an allocation of NDA Act Power to be 
used at a Priority-One or Priority-Two 
Base, the letter of interest must also 
indicate the Closed Military Installation 
where the NDA Act Power will be used 
and the estimated date when the 
economic development project plan Will 
be completed.

(2) For Preference Entities requesting 
an allocation of NDA Act Power to be 
used at a Priority-Three Base, the letter 
of interest must indicate the military 
installation where the NDA Act Power 
will be utilized.

(3) Negatively Affected Customers 
must also identify in the letter of 
interest, the Closed Military Installation 
that is located within its service area 
arid the direct effects of the closing of 
that military installation on the 
Negatively Affected Customer. .

b. If the letter of interest does not 
meet the criteria set forth in § F.l.(a), 
Western will notify the requestor within 
60 days of receiving the request.
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c. If the letter of interest meets the 
criteria set forth in § F.l.(a), Western 
will determine whether NDA Act Power 
can be made available to meet the 
request.

Cl) If NDA Act Power is available, 
Western shall mail an applicant profile 
data (APD) form to the prospective 
applicant within 60 days of receiving 
the request. A completed application 
package which contains all of the 
information listed on the APD will be 
required. This ensures that Western will 
fyave a uniform basis upon which to 
evaluate the applications.

(2) If NDA Act Power is not available, 
Western will send a letter to the 
prospective applicant within 60 days of 
receiving the letter of interest. This 
letter will state that there is no NDA Act 
Power currently available to meet the 
request. Western will place the 
prospective applicant’s name on a list of 
interested parties. At any time that NDA 
Act Power becomes available, Western 
will send a notice of availability to all 
interested parties from which Western 

[ has received a letter of interest and mail 
an APD form to prospective applicants.
2. Applicant Profile Data (APD)

! The content and format of the APD is 
[ outlined below. The information should 
be submitted in the sequence listed. The 

! applicant must provide all requested 
information or the most reasonable 
estimates that are available. The 

| applicant should note any requested 
[ information that is not applicable or not 
[ available. The APD must be typed and 
j  two copies submitted by certified mail 
to the address provided by Western’s 
Sacramento Area Office. The burden of 

| ensuring consistency of the content of 
both copies rests with the applicant.
| Western is not responsible for errors in 
j data or missing pages.

All items of information in the APD 
should be answered as if prepared by 
the organization seeking the Allocation. 
The application package shall consist of 
the following:
| a. A pplicant (1) Applicant’s name 
and address.

(2) Person(s) representing applicant: 
[Please provide the name, address, title, 
[and telephone number of such 
person(s).

(3) Type of organization: For example, 
inunicipality, rural electric cooperative, 
Irrigation district, State agency, or 
[Federal agency.

(4) Parent organization.
(5) Names of members.
(6) Applicable law under which 

[organization was established.
b. The proposed economic 

development project plan, including the 
|nanae of the military installation on

which the economic development 
project is proposed.

c. Documentation certifying that the 
entity operating the economic 
development project is eligible to exist 
and operate at the Closed Military 
installation.

d. Service Requested: The amount of 
electrical service requested.

e. Loads: Projected maximum demand 
(kilowatts (kW)) and energy use 
(kilowatthours kWh)) for each month for 
a period of 5 calendar years, beginning 
on the proposed date that the economic 
development project begins operating.

/. Transm ission: (1) Points of delivery: 
Provide the preferred point(s) of 
delivery on Western’s system or a third- 
party’s system, the required voltage of 
service, and the capacity desired at each 
point of delivery.

(2) Transmission arrangements: 
Describe the transmission arrangements 
necessary to deliver Power to the 
requested points of delivery.

g. O ther Inform ation: The applicant is 
welcome to provide any other 
information pertinent to receiving an 
Allocation.

h. Signature: The signature and title 
of an appropriate official who is able to 
attest to the validity of the information 
submitted and who is authorized to 
submit the application is required.
3. Western’s Consideration of 
Applications

a. When the application package is 
received by Western, Western will 
verify that the general eligibility criteria 
set forth in section E have been met, and 
that all items requested in the APD have 
been provided. ,

(1) Western will request in writing 
additional information from any 
applicant whose application package is 
determined to be deficient. The 
applicant shall have 60 days from the 
postmark date on Western’s request to 
provide the information.

(2) If Western determines that the 
applicant does not meet the general 
eligibility criteria, Western will send 
(within 60 days of Western’s receipt of 
the application package) a letter 
explaining why the applicant did not 
qualify.

(3) If the applicant has met the general 
eligibility criteria, Western will 
determine the amount of Power to be 
allocated pursuant to the general 
allocation and contract principles set 
forth in section G, provided that no 
allocation will be given until such time 
as the applicant can provide evidence 
that it has obtained either a long-term 
lease or ownership of the electrical 
distribution system. If the applicant 
does not obtain either a long-term lease

or ownership of the electrical 
distribution system within 1 year of 
Western’s receipt of the applicant’s 
initial application, the application will 
no longer be valid and the applicant 
will be required to submit a new 
application which will again be subject 
to Western’s review process. Western 
may allocate any NDA Act Power to 
others until all allocation criteria are 
met by the applicant. Once it has been 
determined that the applicant has 
obtained either a long-term lease or 
ownership of the electrical distribution 
system, Western will send a draft 
contract to the applicant for review 
which identifies the terms and 
conditions of the offer and the amounts 
and types of available Power.

b. All NDA Act Power shall be 
allocated according to the procedures 
set forth in the general allocation and 
contract principles.

c. If Western determines that • 
reallocations are necessary to fulfill the 
applicant’s request, Western will initiate 
the reallocation procedures set forth in 
the general allocation and contract 
principles.

d. In the event that two or more 
applicants are requesting NDA Act 
Power and Western does not have 
enough NDA Act Power available to 
meet those requests, Western shall use 
its discretion to determine the amounts 
of NDA Act Power to be allocated. 
Western shall use information contained 
in the application package, including, if 
applicable, the economic development 
project plan, to make its decision.

e. Western reserves the right to 
determine the amount of NDA Act 
Power to allocate to an applicant, as 
justified by the applicant in its 
application package, including, if 
applicable, the economic development 
project plan. As loads increase at a 
Priority-One Base, the Allottee may 
request and Western may allocate any 
amount of NDA Act Power up to the 
Priority-One Base’s NDA Act Power 
Entitlement to meet such increase in 
loads. If necessary, Western may recall 
NDA Act Power under the general 
allocation and contract principles to 
allocate to the Priority-One Base.
G. G eneral A llocation and Contract 
Principles

The general allocation criteria and 
contract principles established in the 
Marketing Plan shall apply to 
Allocations of NDA Act Power. To meet 
the specific requirements of the NDA 
Act, Western shall also apply the 
following allocation criteria to all 
applicants seeking an Allocation of 
NDA Act Power. All Allocations of NDA 
Act Power shall be at the sole discretion
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of Western and shall be determined on 
a case-by-case basis.

Allocations of NDA Act Power will be 
made in amounts solely determined by 
Western, subject to the NDA Act 
Procedures.
1. Allocation Rights '

Western will allocate NDA Act Power 
to qualified applicants based on the 
following hierarchy:

a. First, for a military load at a 
Priority-One Base, or to qualified 
Preference Entities promoting economic 
development at a Priority-One Base.

Such first right to NDA Act Power 
will be limited to the NDA Act Power 
Entitlement designated for a Priority- 
One Base.

b. Second, to a Preference Entity at a 
Priority-One Base for amounts in excess 
of the NDA Act Power Entitlement for 
such base, to serve a military load or to 
promote an economic development 
project, or to a Preference Entity 
promoting an economic development 
project at a Priority-Two Base.

NDA Act Power allocated under this 
paragraph will be subject to recall upon

3 years’ written notice in order to fulfill 
an Allocation to a Priority-One Base 
which has not fully utilized its NDA Act 
Power Entitlement under § G.l.(a.) 
above.

c. Third, to a military branch which 
had a CVP CROD at a Closed Military 
Installation as of November 30,1993, for 
use at a Priority-Three Base within that 
military branch within the CVP 
Marketing Area.

NDA Act Power allocated under this 
paragraph will be subject to recall upon 
a 6-month written notice in order to 
serve a Priority-One or Priority-Two 
Base. Such 6-month written notice will 
not be given any earlier than 6 months 
after a contract has been executed.

d. Fourth, to any military branch for 
use at a Priority-Three Base within the 
CVP Marketing Area, or to a Negatively 
Affected Customer.

NDA Act Power allocated under this 
subparagraph will be subject to recall 
upon a 6-month written notice to serve 
a Priority-One or Priority-Two Base, or 
a Priority-Three Base pursuant to 
§ G.l.(c.) above. Such 6-month written 
notice will not be given any earlier than

6 months after a contract has been 
executed.
2. Allocation of NDA Act Power

Western will use the following 
procedures to allocate NDA Act Power 
to a qualified applicant:

a. Western will determine whether 
sufficient Unutilized NDA Act Power is 
available to fulfill the applicant’s 
request.

b. If sufficient Unutilized NDA Act 
Power is available to fulfill the 
applicant’s request, Western shall 
allocate the amount needed.

c. If sufficient Unutilized NDA Act 
Power is not available to fulfill the 
applicant’s request, Western shall 
allocate all Unutilized NDA Act Power 
and recall and reallocate NDA Act 
Power CROD to fulfill the request by 
following the reallocation procedures 
stated in § G.3.

d. To ensure the most equitable 
distribution of Long-Term Firm NDA 
Act and Type III Withdrawable NDA 
Act Power, Western proposes that each 
Allocation of NDA Act Power shall be 
determined as follows:

A _ Percentage of Given Allocation Comprised 
^ + g ~ of Long-Term Firm NDA Act Power

B _ Percentage of Given Allocation Comprised 
^ + g “ of Type III Withdrawable NDA Act Power

A is defined as Long-Term Firm NDA 
Act Power available at the time of the 
Allocation.

B is defined as Type III Withdrawable 
NDA Act Power available at the time of 
Allocation.

If using the above procedure would 
result in an Allocation of Long-Term 
Firm NDA Act Power which is less than 
500 kW., Western will modify the 
procedure to ensure that the Allottee 
receives a minimum of 500 kW of Long- 
Term Firm NDA Act Power as long as 
there is at least 500 kW of Long-Term 
Firm NDA Act Power available.

e. Allocations will be made on to 
those applicants who qualify pursuant 
to the NDA Act Procedures. The NDA 
Act Power must be used at a Closed 
Military Installation or a Priority-Three 
Base, or the NDA Act Power must be 
used by a Negatively Affected Customer.

f. The Allottee has the right to 
purchase NDA Act Power only when a 
new electric service contract between 
Western and the Allottee has been 
executed and when all conditions in 
that contract have been satisfied.

g. To consummate any Allocation of 
NDA Act Power, an electric service

contract shall be executed within 6 
months of a contract offer by Western, 
unless otherwise agreed in writing by 
Western.

h. Western reserves the right to recall 
any amount of NDA Act Power CROD 
from an Allottee if the NDA Act Power 
CROD allocated is in excess of the loads 
being served by the Allottee.

i. Western’s Administrator has the 
sole discretion to reallocate any NDA 
Act Power CROD that becomes available 
for marketing if an Allottee has failed to 
accept a contract within the period 
allowed, or if a contract has terminated, 
subject to the NDA Act Procedures.

j. Western’s Administrator has the 
sole discretion to allocate any amount of 
NDA Act Power which is not fully 
allocated under the four levels of 
priority specified in the NDA Act 
Procedures. Any NDA Act Power 
allocated pursuant to this paragraph 
will be recalled, at Western’s discretion, 
prior to any NDA Act Power being 
recalled from any of the priority groups 
set forth in the NDA Act Procedures.

3. Reallocation Procedures

When Western must recall NDA Act 
Power CROD in order to meet a request 
for NDA Act Power, Western will use 
the following procedures and hierarchy:

a. Allottees receiving Power pursuant 
to § G.l.(d.). This Power is subject to 
recall by Western upon a 6-month 
written notice. Such 6-month written 
notice will not be given any earlier than 
6 months after a contract has been 
executed.

b. Allottees receiving Power pursuant 
to § G.l.(c.). This Power is subject to 
recall by Western upon a 6-month 
written notice. Such 6-month written 
notice will not be given any earlier than 
6 months after a contract has been 
executed.

c. Allottees receiving Power pursuant 
to § G.l.(b.}. This Power is subject to 
recall by Western upon a 3-year written 
notice.

d. If Western determines that a partial 
recall of NDA Act Power from any of the 
priority groups identified above is 
necessary to fulfill the request, Western 
shall apply the following formula to
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determine the amount of NDA Act 
Power to be recalled from each Allottee.

C is defined as each Allottee’s 
contribution to the sum of the NDA Act 
Rower CROD for all Allottees in the 
priority group.

D is the sum of all Allottees’ NDA Act 
Power CROD in the priority group.

E is the requested amount to be 
recalled from the priority group.

e. If using the above reallocation 
formula causes an Allottee’s Long-Term 
Firm NDA Act Power allocation to be 
reduced below 500 kW, Western will 
withdraw die entire Long-Term Firm 
Allocation.
4. Withdrawal Procedures

When Western is required to initiate 
withdrawals of Type III Withdrawable 
NDA Act Power pursuant to the Final 
Withdrawal Procedures, Western Shall 
determine the ¿mount to be withdrawn 
from each Allottee by using the Final 
Withdrawn Procedures. Western will 
then total the amounts to be withdrawn 
from each Allottee and will use the 
following hierarchy to initiate 
withdrawals of the Type III 
Withdrawable NDA Act Power:

a. Allottees receiving Power pursuant 
to § G.l.(d.).

b. Allottees receiving Power pursuant 
to §G.l.(c.).

c. Allottees receiving Power pursuant 
to §G.l.(b.).

d. Allottees receiving Power pursuant 
to§G.l.(a.).

e. If Western determines that a partial 
withdrawal of Type III Withdrawable 
NDA Act Power from any of the above- 
mentioned groups is necessary, Western 
shall apply the following formula to 
determine the amount of Type III 
Withdrawable NDA Act Power to be 
withdrawn.

F is defined as each Allottee’s 
contribution to the sum of the Type III 
Withdrawable NDA Act Power for all 
the Allottees within the group.

G is the sum of all Allottees’ Type in 
Withdrawable NDA Act Power within 
the group.

H is the requested amount of Type III 
Withdrawable NDA Act Power to be 
withdrawn from the group.
5. Contract Terms for the Purpose of 
NDA Act Power

a. L on g-T erm  C on tracts. Western 
proposes that Long-Term Contracts 
entered into under the NDA Act 
Procedures shall provide for electric 
service for a period ending by December 
31, 2004, and be subject to the 
reallocation procedures set forth in the 
NDA Act Procedures. The effective date 
of the Long-Term Contract shall be 
determined by Western at the time of 
the contract offer. To abide by the 
requirements of the NDA Act, Western 
shall have the right to recall all or any 
part of the NDA Act Power CROD.

b. S hort-T erm  C on tracts. Western 
proposes that Short-Term Contracts 
entered into under the NDA Act 
Procedures shall provide for electric 
service during a temporary period 
ending by December 31, 2004, subject to 
the reallocation procedures set forth in 
the NDA Act Procedures. The effective 
date of the Short-Term Contract shall be 
determined by Western at the time of 
the contract offer. To abide by the 
requirements of the NDA Act, Western 
shall have the right to recall all or any 
part of the NDA Act Power CROD.

c. For any applicant requesting NDA 
Act Power to be used for an economic 
development project, thé point of 
delivery for the NDA Act Power must be 
at the Closed Military Installation where 
the NDA Act Power will be used, unless 
otherwise agreed to by Western.

d. The minimum Long-Term Firm 
NDA Act Power CROD shall be 500 kW. 
However, Western reserves the right to 
terminate a contract if a customer 
receiving NDA Act Power over PG&E’s 
transmission system does not meet the 
minimum load requirements set forth in 
Contract 2948A.

e. T ran sm ission  S erv ice . All 
transmission arrangements beyond 
Western’s CVP system are the full 
responsibility of the Allottee. Western 
will assist the Allottee in obtaining

third-party transmission arrangements 
with PG&E for delivery of Power 
allocated under the NDA Act 
Procedures. Nonetheless, each Allottee 
is ultimately responsible for obtaining 
its own delivery arrangements. Western 
reserves the right to terminate a contract 
if the Allottee is unable to arrange for 
the transmission necessary to receive 
the CROD within 6 months of the 
execution of the contract.

f. For those Allottees receiving NDA 
Act Power to be used at a Closed 
Military Installation, the following 
provisions must be complied with:

(1) Western reserves the right to 
terminate a contract if the Allottee 
cannot demonstrate that it is using the 
NDA Act Power for an economic 
development project within 1 year of 
the execution of the contract, unless 
otherwise agreed.

(2) The Allottee must provide a report 
to Western each January 15, which 
describes the benefits of the NDA Act 
Power CROD being passed on to the 
organization operating the economic 
development project. This report must 
be provided to Western in such a way 
that Western can separately identify the 
composite energy and capacity costs 
stated in mills per kWh of NDA Act 
Power and non-NDA Act Power. The 
report must also show that the economic 
development project is still in 
operation.

(3) Western, at its sole discretion, 
shall have the right to either withdraw 
NDA Act Power or terminate its contract 
with the Allottee upon 30 days’ written 
•notice if the Allottee does not comply 
With § G.5.(vi)(2) for each year of the 
contract.
3. Standard Provisions

The contracts entered into as a result 
of the NDA Act Procedures will 
incorporate Western’s standard 
provisions for power sales contracts, 
resale of electric energy, and integrated 
resource planning in addition to die 
General Power Contract Provisions.
Appendix A

The military installations receiving CVP 
Power and their respective CVP CRODs as of 
November 30,1993, are listed below:

Military installations

Parks Reserve Forces Training Area, Dublin, CA .....................
Defense Distribution Depot, San Joaquin, CA (Sharpe Facility) 
Defense Distribution Deport, San Joaquin, CA (Tracy Facility)
Naval Weapoons Station, Concord, CA .................. .
Naval Radio Station, Dixon, CA ................................... ...............
Naval Air Station, Lemoore, CA .......
Naval Air Station, Moffett Field, CA .................... ........................
Naval Security Group Activity, Skaggs Island, CA .......
Naval Communication Station, Stockton, CA ........................ .

term firm 
ower

Type III 
withdrawable Total

0.500 0.500
4.000 4.000
3.800 3.800
2.170 0.098 2.268
1.040 1.040

16.000 16.000
4.170 2.270 6.440
0.650 0.650
3.630 3.630
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Military installations Long-term firm 
power

Type 111 
withdrawable Total

Naval Station, Treasure Island, C A ............................................................................................... 3.020 2.581 5.601
Naval Shipyard, Mare Island, Vallejo, CA ..................................................................................... , 20.020 2.148 22.168
Beale AFB, Marysville, C A .................................................................................................... .......... 20.507 1.068 21.575
McCellan AFB, Sacramento, CA ....................................................................................... ............ 15.094 1.906 17.000
Onizuka AFB, Menlo Park, CA ............................................................................... ........................ 0500 n w i
Travis AFB, Fairfield, CA ................................................ ................................................................ 11.299 L352 12.651
Travis Wherry, Fairfield, C A ................................................................................................... 0.100 1.300 1.400

Totals..... ;.............................................................................................................................. 106.00 13.223 119.223

R egu latory  F lex ib ility  A n aly sis: 
Pursuant to the Regulatory Flexibility 
Act of 1980, 5 U.S.C. 601 e t seq ., each 
agency , when required to publish a 
proposed rule, is further required to 
prepare and make available for public 
comment an initial regulatory flexibility 
analysis to describe the impact of the 
rule on small entities. Western has 
determined that (1) this rulemaking 
relates to services offered by Western 
and, therefore, is not a rule within the 
purview of the Act, and (2) the impacts 
of an Allocation from Western would 
not cause an adverse economic impact 
to such entities. The requirements of 
this Act can be waived if the head of the 
agency certifies that the rule will not, if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities. By his 
execution of this Federal Register 
notice, Western’s Administrator certifies 
that no significant economic impact on 
a substantial number of small entities 
will occur.

E n viron m en tal C o m p lia n ce : The 
National Environmental Policy Act of 
1969,42 U.S.C. 4321 e t  s e q ., and 
implementing regulations issued by the 
Council on Environmental Qualit, 40 
CFR part 1500 e t s eq ., and the 
Department of Energy, 10 CFR part 
1021, require that the environmental 
effects of agency decisions be studied 
and considered by decision makers. 
Studies were made to determine 
whether there were significant impacts 
to the environment as a result of the 
original allocation of the Power to the 
military installations. These studies and 
analyses are published in the Revised 
Environmental Assessment (DOE/EA— 
0467) and Finding of No Significant 
Impact (FONSI) which were prepared by 
Western for its Sacramento Area Office 
1994 Power Marketing Plan. The 
proposal to implement the requirements 
of section 2929 of the National Defense 
Authorization Act involves the same 
529 MW of power addressed in DOE/EA 
0467.

Paperwork Reduction Act o f  1980:
The Paperwork Reduction Act of 1980, 
44 U.S.C. 3501 e t  s e q ., requires that 
certain information collection

requirements be approved by the Office 
of Management and Budget (OMB) 
before iniformation is requested of the 
public. OMB has issued a final rule on 
the Paperwork Burdens on the Public,
48 F R 13666, March 31,1983.

D eterm in ation  U n der E x ecu tiv e O rder 
12866: DOE has determined that this is 
not a significant regulatory action 
because it does not meet the criteria of 
Executive Order 12866, 58 FR 51735. 
Western has an exemption from 
centralized regulatory review under 
Executive Order 12866; accordingly, no 
clearance of this notice by OMB is 
required.

Issued in Golden, Colorado, November 21, 
1994.
J.M, Shafer,
Administrator.
[FR Doc. 94-29607 Filed 11-30-94; 8:45 am]
BILLING CODE 6450-01-P-M

ENVIRONMENTAL PROTECTION 
AGENCY
[FRL-5114-4]

Agency Information Collection 
Activities Under OMB Review
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) (44 
U.S.C. 3501 e t  seq .), this notice 
announces the Office of Management 
and Budget’s (OMB) responses to 
Agency PRA clearance requests.
FOR FURTHER INFORMATION CONTACT: 
Sandy Fanner (202) 260-2740. 
SUPPLEMENTARY INFORMATION:

OMB Responses to Agency PRA 
Clearance Requests
OMB A p p rov a ls

EPA ICR No. 1705.01; Environmental 
Cost Accounting for Capital Budgeting: 
A National Survey of Management 
Accountants; was approved 10/27/94; 
OMB No. 2070-0138; expires 12/31/95.

EPA ICR No. 1698.01; EPA Wastewise 
Voluntary Challenge Program; was

approved 10/31/94; OMB No. 2050- 
0139; expires 08/31/95.

EPA ICR No.. 1641.01; Collection of 
Economic and Regulatory Impact 
Support Data under RCRA; was 
approved 11/15/94; OMB No. 2050- ip  
0136; expires 10/31/97.

EPA ICR No. 1250.04; Request for 
Contractor Access to TSCA Confidential 
Business Information; was approved 11/ 
15/94; OMB No. 2070—0075; expires 11/ 
30/97.

EPA ICR No. 1625.02 NESHAP for 
Chromium Emissions from Industrial 
Process Cooling Towers; was approved 
10/31/94; OMB No. 2060-0268; expires 
10/31/97.

EPA ICR No. 0568.07; Toxic 
Substances Control Act (TSCA) Section 
8(a), Preliminary Assessment 
Information Rule (PAIR); was approved 
10/30/94; OMB No. 2070—0054; expires 
11/30/97.

EPA ICR No. 1703.01; Radon 
Measurement Protocol Evaluation 
Study; was approved 10/16/94; OMB 
No. 2060-0303; expires 11/30/97.
OMB D isap p rov al

EPA ICR 1715.01; Lead Requirements 
for Lead-Based Paint Activities; was 
disapproved 10/04/94.

EPA ICR No. 1707.01; NSPS for Cold 
Cleaning Machine Operations,
Reporting and Recordkeeping 
Requirements—Subpart JJ; was 
disapproved 11/01/94.

EPA ICR No. 0574.07; Microbial 
Products of Biotechnology, The Toxic 
Substances Control Act (Proposed Rule); 
waa disapproved 10/24/94.

EPA ICR No. 1700.01; Shore 
Protection Act of 1988, Reporting and 
Recordkeeping Requirements; was 
disapproved 10/24/94.
W ithdraw al

EPA ICR 1701.01; Phase I of the 
National Human Exposure Assessment 
Survey (NHEXAS); was withdrawn 10/ 
25/94, at the Agency’s request.
OMB E x ten sion s o f  E x p ira tion  D ates

EPA ICR No. 0794.06; Notification of 
Substantial Risk of Injury to Health and 
the Environment under Section 8(E) of
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the Toxic Substances Control Act 
(TSCA); expiration date extended to 03/ 
31/95.

EPA ICR No. 0277.09; Training 
Verification Program under Paragraph 3 
of the Federal Insecticide, Fungicide, 
and Rodenticide Act for Implementation 
of the Revised Federal Worker 
Protection Standard; expiration date 
extended to 05/31/95.

EPA ICR No. 1391.01; Information 
Request for State Revolving Fund 
Program; expiration date extended to 
03/31/95.

EPA ICR No. 0820.05; Hazardous 
Waste Generator Standards; expiration 
date extended to 04/30/95.

EPA ICR No. 1360.03; Notification, 
Recordkeeping, and Reporting 
Requirements for Underground Storage 
Tanks; expiration date extended to 04/ 
30/95.

EPA ICR No. 1355.03; Underground 
Storage Tanks-Requirements for State 
Program Approval; expiration date 
extended to 04/30/95;

Dated: November 23,1994.
Paul Lapsley,
Director, Regulatory Management Division. 
(FR Doc. 94-29572 Filed 11-30-94; 8:45 am] 
BILLING CODE 6560-50-F

[OPP-00397; FRL-4924-6]

State FIFRA Issues Research and 
Evaluation Group (SFIREG); Open 
Meeting

AGENCY : Environmental Protection 
Agency (EPA). _
ACTION: Notice.

SUMMARY: The Full State FIFRA Issues 
Research and Evaluation Group 
(SFIREG) Committee will hold a 2-day 
meeting, beginning on Monday, 
December 5,1994, and ending on 
Tuesday, December 6,1994. This notice 
announces the location and times for 
the meetings and sets forth tentative 
agenda topics. The meeting is open to 
the public.
DATES: The Full SFIREG Committee will 
meet on Monday, December 5,1994, 
from 8:30 a.m. to 5:00 p.m. and 
Tuesday, December 6,1994, from 8:30
a.m. to 12:00 p.m.
ADDRESSES: The meeting will be held at: 
The DoübleTree Hotel, 300 Army-Navy 
Drive, Arlington, VA 22202, (703) 416- 
4100.
for further information contact: By 
mail: Shirley M. Howard, Office of 
Pesticide Programs (7506C), 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 
Office location and telephone number: 
Rm. 1100, Crystal Mall No. 2,1921

Jefferson Davis Highway, Arlington, VA 
22202, (703) 305-5306.
SUPPLEMENTARY INFORMATION: The 
tentative agenda of the Full SFIREG 
Committee includes the following:

1. Update on the Delaney Clause.
2. Agency Grants Flexibility 

Discussion.
3. Worker Protection Program 

Implementation and Compliance 
Updates.

4. State Management Plans for 
Ground Water Protection.

5. Compliance Assistance and 
Agricultural Section Issues.

6. Section 18 Pilot Program Report 
from Region 4.

7. Regional and Committee Reports.
8. Update on Federal Legislations 

including the Minor Crop Bill, Food 
Safety and USDA Farm Bill and 
Recordkeeping.

9. Status of Cross Contamination, 
Custom Blending and Bulk Policy.

10. Status of Certification/Training 
and Disposal Regulations.

List of Subjects 
Environmental protection.
Dated: November 25,1994.

Arthur-Jean B. Williams,
' Acting Director, Field Operations Division, 
Office o f Pesticide Programs.
[FR Doc. 94-29688 Filed 11-29-94; 1:06 pm] 
BILLING CODE 6560-50-F

FEDERAL LABOR RELATIONS 
AUTHORITY

Delegation Order'; Department of 
Agriculture Reorganization Act of 1994

AGENCY: Federal Labor Relations 
Authority.
ACTION: Delegation of authority.

SUMMARY: Section 291 of the Federal 
Crop Insurance Program and 
Department of Agriculture 
Reorganization Act of 1994 (the Act), 
Public Law 1 0 3 -3 5 4 ,1 0 8  Stat. 3178, 
3235 (1994) assigns the Federal Labor 
Relations Authority specific 
responsibilities with respect to the 
certification of new or modified 
bargaining units resulting from 
reorganizations within the Department 
of Agriculture; The Act further permits 
the Authority to delegate those 
responsibilities to its Regional Directors. 
The order delegating these 
responsibilities appears below.
EFFECTIVE DATE: December 1,1994.
FOR FURTHER INFORMATION CONTACT: 
David Feder, Deputy General Counsel, 
607 14th Street, NW., Suite 210,

Washington, DC 20424, telephone 202- 
482-6600.
Delegation Order
I. Statutory Authority

Section 291 of the Federal Crop 
Insurance Program and Department of 
Agriculture Reorganization Act of 1994 
(the Act), Public Law 103-354,108 Stat. 
3178, 3235 (1994) provides, in relevant 
part, that:

(a) VOLUNTARY AGREEMENT.—
(1) IN GENERAL.—If the exercise of 

the Secretary [of Agriculture]’s authority 
under this title results in changes to an 
existing bargaining unit that has been 
certified under chapter 71 of title 5, 
United States Code, the affected parties 
shall attempt to reach a voluntary 
agreement on a new bargaining unit and 
an exclusive representative for such 
unit.

(2) CRITERIA.—In carrying out the 
requirements of this subsection, the 
affected parties shall use criteria set 
forth in—

(A) sections 7103(a)(4), 7111(e), 
7111(f)(1), and 7120 of title 5, United 
States Code, relating to determining an 
exclusive representative; and

(B) section 7112 of title 5, United 
States Code (disregarding subsections
(b)(5) and (dj thereof), relating to 
determining appropriate units.

(b) EFFECT OF AN AGREEMENT.—
(1) IN GENERAL.—If the affected 

parties reach agreement on the 
appropriate unit and the exclusive 
representative for such unit under 
subsection (a), the Federal Labor 
Relations Authority shall certify the 
terms of such agreement, subject to 
paragraph (2)(A). Nothing in this 
subsection shall be considered to 
require the holding of any hearing or 
election as a condition for certification.

(2) RESTRICTIONS.—
(A) CONDITIONS REQUIRING 

NONCERTIFICATION.—The Federal 
Labor Relations Authority may not 
certify the terms of an agreement under 
paragraph (l) if—

(i) it determines that any of the 
criteria referred to in subsection (a)(2) 
(disregarding section 7112(a) of title 5, 
United States Code) have not been met; 
or

(ii) after the Secretary’s exercise of 
authority and before certification Under 
this section, a valid election under 
section 7111(b) of title 5, United States 
Code, is held covering any employees 
who would be included in the unit 
proposed for certification.
*  Hr Hr Hr Hr

(3) DELEGATION.—
(A) IN GENERAL.—The Federal Labor 

Relations Authority may delegate to any
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regional director (as referred to in 
section 7105(e) of title 5, United States 
Code) its authority under the preceding 
provisions of this subsection.

(B) REVIEW.—Any action taken by a 
regional director under subparagraph 
(A) shall be subject to review under the 
provisions of section 7105(f) of title 5, 
United States Code, in the same manner 
as if such action had been taken under 
section 7105(e) of such title, except that 
in the case of a decision not to certify, 
such review shall be required if 
application therefor is filed by an 
affected party within the time specified 
in such provisions.

(c) DEFINITION.—For purposes of 
this section, the term “affected party” 
means—

(1) with respect to an exercise of 
authority by the Secretary under this 
title, any labor organization affected 
thereby; and

(2) the Department’of Agriculture.
II. Order

In accordance with section 291(b)(3) 
of the Act, Regional Directors, who are 
directed and supervised by the General 
Counsel as provided by section ED of the 
Memorandum Describing the Authority 
and Assigned Responsibilities of the 
General Counsel of the Federal Labor 
Relations Authority , Appendix B to 5 
CFR Chapter XIV, are hereby delegated 
the authority to certify, subjechto 
section 291(b)(2)(A) of the Act, the 
terms of voluntary agreements entered 
into pursuant to section 291(a) of the 
Act.

Decisions of the Regional Directors 
made pursuant to this delegation of 
authority become the final and binding 
action of the Authority:

(1) If no affected party, as defined in 
Section 291(c) of the Act, files an 
application for review of the Regional 
Director’s Decision and Order with the 
Authority within sixty (60) days after 
the Regional Director’s Decision and 
Order; or

(2) If the Authority does not 
undertake to grant review of the 
Regional Director’s Decision and Order 
to certify within sixty (60) days after the 
filing of a timely application for review.

Pursuant to section 291(b)(3)(B) of the 
Act, review shall automatically be 
granted upon the timely application for 
review by an “affected party” of any 
decision not to Certify. All other 
applications for review of Decisions and 
Orders of a Regional Director shall be 
filed and processed in accordance with 
5 CFR 2422.17.

The Authority’s granting of review 
upon the timely filing of an application 
for review of a Regional Director’s 
Decision and Order will not operate as

a stay of such action ordered by the 
Regional Director, unless specifically 
ordered by the Authority. If the 
Authority grants review, the Authority 
may affimi, modify, or reverse any 
action reviewed.

Dated: November 28,1994.
• For the Authority.
Solly Thomas,
Executive Director, Federal Labor Relations 
Authority.
(FR Doc. 94-29584 Filed 11-30-94; 8:45 am] 
BILLING CODE 6267-01-M

FEDERAL RESERVE SYSTEM

First Bank System, Inc.; Acquisition of 
Company Engaged in Permissible 
Nonbanking Activities

The organization listed in this notice 
has applied under § 225.23(a)(2) or (f) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely.related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States.

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition  ̂
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the „ 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of

Governors not later than December 15, 
1994.

A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480:

1. First B ank System, Inc., 
Minneapolis, Minnesota; to acquire 
Western Insurance Agency, Sioux Falls, 
South Dakota, and thereby engage in the 
sale, as agent, of certain types of 
insurance, including property/casualty, 
life and health insurance products, and 
fixed and variable annuity contracts 
pursuant to section 225.25(b)(8)(vii) of 
the Board’s Regulation Y.

Board of Governors of the Federal Reserve 
System, November 25,1994.
Jennifer J. Johnson,
Deputy Secretary o f the Board.
(FR Doc. 94-29548 Filed 11-30-94; 8:45 am] 
BILUNG CODE 6210-01-F

A.N.B. Holding Company, LTD.; Notice 
of Application to Engage de novo in 
Permissible Nonbanking Activities

The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(1)) for die Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage d e novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States.

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can "reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a
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hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than December 15, 
1994.

A. Federal Reserve Bank of Dallas 
(Genie D. Short, Vice President) 2200 
North Pearl Street, Dallas, Texas 75201- 
272:

I. A.N.B. Holding Company, LTD., 
Terrell, Texas; to engage de novo in 
making, acquiring, or servicing loans 
directly for itself or for others pursuant 
to section 225.25(b)(v) of the Board’s 
Regulation Y.

Board of Governors of the Federal Reserve 
System, November 25,1995.
Jennifer J. Johnson,
Deputy Secretary o f the Board.
(FR Doc. 94-29547 Filed 11-30-94; 8:45 am] 
BILLING CODE 6210-1-

KeyCorp, et al.; Formations of; 
Acquisitions by; and Mergers of Bank 
Holding Companies

The companies listed in this notice 
have applied for file Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and § 
225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act 
(12 U.S.C. 1842(c)).

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice 
in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute and summarizing the 
evidence that would be presented at a 
hearing.

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than 
December 27,1994.

A. Federal Reserve Bank of Cleveland 
(John J. Wixted, Jr., Vice President) 1455 
East Sixth Street, Cleveland, Ohio 
44101:

1. KeyCorp, Cleveland, Ohio; to 
acquire 100 percent of the voting shares

of OmniBancorp, Denver, Colorado, and 
thereby indirectly acquire OMNIBANK 
Arapahoe, Englewood, Colorado, 
OMNIBANK Commerce City, Commerce 
City, Colorado, OMNIBANK Aurora, 
Aurora, Colorado; OMNIBANK lliff, 
Aurora, Colorado, OMNIBANK Parker 
Road, Aurora, Colorado, and 
OMNIBANK Southeast, Denver, 
Colorado.

B. Federal Reserve Bank of 
Richmond (Lloyd W. Bostian, Jr., Senior 
Vice President) 701 East Byrd Street, 
Richmond, Virginia 23261:

1. First Citizens Bancorporation o f  
South Carolina, Inc., Columbia, South 
Carolina; to acquire up to 14 percent of 
the voting shares of SNB Financial 
Corporation, Summerville, South 
Carolina, and thereby indirectly acquire 
Summerville National Bank, 
Summerville, South Carolina.

C. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480:

1. First Southeastern BancGroup, Inc., 
Harmony, Minnesota; to acquire 72 
percent of the voting shares of Granger 
State Bank, Granger, Minnesota.

Board of Governors of the Federal Reserve 
System, November 25,1994.
Jennifer J. Johnson,
Depu ty Secretary o f the Board.
[FR Doc. 94-29549 Filed 11-30-94; 8:45 am] 
BILLING CODE 6210-01-F

FEDERAL TRADE COMMISSION 
[File No. 941 0123]

Alliant Techsystems Inc.; Proposed 
Consent Agreement With Analysis To 
Aid Public Comment

AGENCY: Federal Trade Commission. 
ACTION: Proposed consent agreement.

SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
agreement, accepted subject to final 
Commission approval, would permit, 
among other things, Alliant 
Techsystems Inc. (Alliant), a Minnesota- 
based defense contractor, to acquire 
Hercules Inc.’s propellant division, 
Hercules Aerospace Company, under 
certain conditions, and would require 
Alliant to prevent its newly acquired 
propellant division from sharing non
public information with Alliant’s 
ammunition and munitions division. 
Alliant also would have to notify its 
propellant customers of the Commission 
order before obtaining any non-public 
information from them.

DATES: Comment must be received on or 
before January 30,1995.
ADDRESSES: Comments should be 
directed to: FTC/Office of the Secretary, 
Room 159, 6th St. and Pa. Ave., NW., 
Washington, DC 20580.
FOR FURTHER INFORMATION CONTACT: 
Laura Wilkinson, FTC/S-2224, 
Washington, DC 20580. (202) 326-2830. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721,15 U.S.C. 
46 and § 2.34 of the Commission’s rules 
of practice (16 CFR 2.34), notice is 
hereby given that the following consent 
agreement containing a consent order to 
cease and desist, having been filed with 
and accepted, subject to final approval, 
by the Commission, has been placed on 
the public record for a period of sixty 
(60) days. Public comment is invited. 
Such comments or views will be 
considered by the Commission and will 
be available for inspection and copying 
at its principal office in accordance with 
§ 4.9(b)(6)(ii) of the Commission’s rules 
of practice (16 CFR 4.9(b)(6)(ii)).

Agreement Containing Consent Order
The Federal Trade Commission (“the 

Commission”), having initiated an 
investigation of the acquisition by 
Alliant Techsystems Inc. (“Alliant”), of 
certain assets of the Hercules Aerospace 
Company of Hercules Incorporated 
(“Hercules”), and it now appearing that 
Alliant, hereinafter sometimes referred 
to as proposed respondent, is wiling to 
enter into an agreement containing an 
order to refrain from certain acts and to 
provide for other relief:

It is hereby agreed  by and between 
proposed respondent, by its duly 
authorized officers and attorneys, and 
counsel for the Commission that:

1. Proposed respondent Alliant is a 
corporation, organized, existing, and 
doing business under and by virtue of 
the laws of the State of Delaware, with 
its office and principal place of business 
located at 600 Second Street, NE., 
Hopkins, Minnesota 55343.

2. Proposed respondent admits all the 
jurisdictional facts set forth in the draft 
of complaint.

3. Proposed respondent waives:
a. Any further procedural steps;
b. The requirement that the 

Commission’s decision contain a 
statement of findings of fact and 
conclusions of law; *

c. All rights to seek judicial review or 
otherwise to challenge or contest the 
validity of the order entered pursuant to 
this agreement; and

d. Any claim under the Equal Access 
to Justice Act.

4. Proposed respondent shall submit 
with this agreement an initial report
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signed by the proposed respondent 
setting forth in precise detail the 
manner in which the proposed 
respondent will comply with 
Paragraphs II and HI of the order when 
and if entered. Such report will not 
become part of the public record unless 
and until the accompanying agreement 
and order are accepted by the 
Commission. At the time such report is 
submitted, proposed respondent may 
request confidentiality for any portion 
thereof with a precise showing of 
justification therefor.

5. This agreement shall not become 
part of the public record of the 
proceeding unless and until it is 
accepted by the Commission. If this 
agreement is accepted by the 
Commission it, together with the draft of 
complaint contemplated thereby, will be 
placed on the public record for a period 
of sixty (60) days and information in 
respect thereto publicly released. The 
Commission thereafter may either 
withdraw its acceptance of this 
agreement and so notify proposed 
respondent, in which event it will take 
such action as it may consider 
appropriate, or issue and serve its 
complaint (in such form as the 
circumstances may require) and 
decision, in disposition of the 
proceeding.

6. This agreement is for settlement 
purposes only and does not constitute 
an admission by proposed respondent 
that the law has been violated as alleged 
in the draft of complaint, or that the 
facts as alleged in the draft complaint, 
other than jurisdictional facts, are true.

7. This agreement contemplates that, 
if it is accepted by the Commission, if 
such acceptance is not subsequently 
withdrawn by the Commission pursuant 
to the provisions of Section 2.34 of the 
Commission’s Rules, the Commission 
may, without further notice to proposed 
respondent, (1) issue its complaint 
corresponding in form and substance 
with the draft of complaint and its 
decision Containing the following order 
to refrain from certain acts in 
disposition of the proceeding, and (2) 
make information public with respect 
thereto. When so entered, the order 
shall have the same force and effect and 
may be altered, modified, or set aside in 
the same manner and within the same 
time provided by statute for other 
orders. The order shall become final 
upon service. Delivery by the U.S.
Postal Service of the complaint and 
decision containing the agreed-to order 
to proposed respondent’s address as 
stated in this agreement shall constitute 
service. Proposed respondent waives 
any right if may have to any other 
manner of service. The complaint may

be used in construing the terms of the 
order, and no agreement, understanding, 
representation or interpretation not 
contained in the order or the agreement 
may be used to vary or contradict the 
terms of the order.

8. Proposed respondent has read the 
draft of complaint and order 
contemplated hereby. Proposed 
respondent understands that once the 
order has been issued, it will be 
required to file one or more compliance 
reports showing that it has fully 
complied with the order. Proposed 
respondent further understands that it 
may be liable for civil penalties in the 
amount provided by law for each 
violation of the order after it becomes 
final.
Order
I

It is ordered  that, as used in this 
order, the following definitions shall
apply:

A. “Alliant” or “Respondent” means 
Alliant Techsystems Inc., its 
predecessors, subsidiaries, divisions, 
groups and affiliates controlled by 
Alliant, and their respective directors, 
officers, employees, agents and 
representatives, and their respective 
successors and assigns.

B. “Defense Systems” means Alliant’s 
Defense Systems Business Group, an 
unincorporated division of Alliant with 
its principal place of business at 600 
Second Street, NE., Hopkins, Minnesota 
55343, as well as its officers, employees, 
agents, divisions, subsidiaries, 
successors, and assigns, and the officers, 
employees or agents of Defense System’s 
divisions, subsidiaries, successors and 
assigns. Defense Systems is principally 
engaged in the research, development, 
manufacture1 and sale of Weapons and 
weapon systems.

C. “Hercules” means Hercules 
Incorporated, a corporation organized, 
existing and doing business under the 
laws of Delaware with its principal 
place of business at Hercules Plaza, 
Wilmington, Delaware 19894-0001.

D. “Person” means any natural 
person, corporate entity, partnership, 
association, joint venture, government 
entity, trust or other business or legal 
entity.

E. “Commission” means the Federal 
Trade Commission.

F. “Propellant or Explosives” means 
substances used to propel or activate 
Weapons.

G. “Weapons” means ammunition 
and munitions.

H. “Acquisition” means the 
acquisition by Alliant of substantially 
all of the assets and stock relating to

Hercules Aerospace Company, an 
unincorporated division of Hercules.

I. “Non-Public Information” means 
any information not in the public 
domain furnished by a Weapons 
developer, manufacturer or systems 
contractor to Alliant in Alliant’s 
capacity as a provider of Propellant or 
Explosives; provided (a) if written 
information is furnished, it is 
designated in writing by the Weapons 
developer, manufacturer or systems 
contractor as proprietary information by 
an appropriate legend, marking, stamp, 
or positive written identification on the 
face thereof, or (b) if oral, visual or other 
information is furnished, it is identified 
as proprietary information in writing by 
the Weapons developer, manufacturer 
or systems contractor prior to the 
disclosure to Alliant or within thirty 
(30) days after such disclosure. Non- 
Public Information shall not include (i) 
information already known to Alliant,
(ii) information which subsequently 
falls within the public domain through 
no violation of this Order by Alliant,
(iii) information which subsequently 
becomes known to Alliant from a third 
party not in breach of a confidential 
disclosure agreement with a Weapons 
developer, manufacturer or systems 
contractor, or (iv) information after six 
(6) years from the date of disclosure to 
Alliant or such other period as agreed to 
in writing by Alliant and the Weapons 
developer, manufacturer or systems 
contractor.
II

It is further ordered  that:
A. Alliant shall not, absent the prior 

written consent of the proprietor of 
Non-Public Information, provide, 
disclose, or otherwise make available to 
Defense Systems any Non-Public 
Information; and

B. Alliant shall use any Non-Public , 
Information it obtains only in its 
capacity as a provider of Propellant or 
Explosives, absent the prior written 
consent of the proprietor of Non-Public 
Information.
III

It is fu rther ordered  that Alliant shall 
deliver a copy of this order to any 
United States Weapons developer, 
manufacturer or systems contractor 
prior to first obtaining any Non-Public 
Information relating to the developer’s, 
manufacturer’s or systems contractor’s 
Weapons either from the Weapons 
developer, manufacturer, or systems 
contractor or through the Acquisition; 
provided that for Non-Public 
Information described in Paragraph I. 
Section I.(b) of this order, Alliant shall 
deliver a copy of this order within ten
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(10) days of the written identification by 
the Weapons developer, manufacturer 
or systems contractor.
IV

It is further ordered  that:
A. Within sixty (60) days after the 

date this order becomes final, 
Respondent shall submit to the 
Commission a verified written report 
setting forth in detail the manner and 
form in which it intends to comply, is 
complying, and has complied with 
Paragraphs II and III of this order; and

B. One (1) year from the date this 
order becomes final, annually for the 
next nine (9) years on the anniversary of 
the date this order becomes final, and at 
such other times as the Commission 
may require, Respondent shall file a 
verified written report with the 
Commission setting forth in detail the 
manner and form in which it has 
complied and is complying with this 
order. To the extent not prohibited by 
United States Government national 
security requirements, Respondent shall 
include in its reports information 
sufficient to identify all United States 
Weapons developers, manufacturers or 
systems contractors with whom 
Respondent has entered an agreement 
for the research, development, 
manufacture or sale of Propellant or 
Explosives.
v

It is further ordered  that Respondent 
shall notify the Commission at least 
thirty days prior to any proposed change 
in Respondent, such as dissolution, 
assignment or sale resulting in the 
emergence of a successor corporation, 
the creation or dissolution of 
subsidiaries or any other change in 
Respondent, that may affect compliance 
obligations arising out of this order.
VI

It is further ordered  that, for the 
purpose of determining or securing 
compliance with this order, and subject 
to any legally recognized privilege and 
applicable United States Government 
security requirements, upon written 
request, and on reasonable notice, 
Respondent shall permit any duly 
authorized representative of the 
Commission:

A. Access, during office hours and in 
the presence of counsel, to inspect and 
copy all books, ledgers, accounts, 
correspondence, memoranda and other 
records and documents in the 
possession or under the control of 
Respondent relating to any matters 
contained in this order; and

B. Upon five (5) days’ notice to 
Respondent and without restraint or

interference from it, to interview 
officers, directors, or employees of 
Respondent, who may have counsel 
present, regarding such matters.
VII

It is further ordered  that, this order 
shall terminate twenty (20) years from 
the date this order becomes final.
Analysis of Proposed Consent Order To 
Aid Public Comment

The Federal Trade Commission 
(“Commission”) has accepted an 
agreement to a proposed Consent Order 
from Affiant Techsystems Inc. 
(“Affiant”), under which Affiant’s 
ammunition and munitions divisions 
would be prohibited from gaining access 
to any non-public information from 
competing ammunition and munitions 
producers that Affiant receives in its 
capacity as a provider of propellant.

The proposed Consent Order has been 
placed on the public record for sixty 
(60) days for reception of comments by 
interested persons. Comments received 
during this period will become part of 
the public record. After sixty (60) days, 
the Commission will again review the 
agreement and the comments received 
and will decide whether it should 
withdraw from the agreement or make 
final the agreement's proposed Order.

Affiant is a significant competitor in 
the market for ammunition and 
munitions. Affiant proposes to acquire 
Hercules Incorporated’s aerospace 
division, the only United States supplier 
of propellant used in large caliber 
ammunition. The proposed complaint 
alleges that the acquisition, if 
consummated, would violate section 5 
of the Federal Trade Commission Act, as 
amended, 15 U.S.C. 45, and section 7 of 
the Clayton Act, as amended, 15 U.S.C 
18, because Affiant’s ammunition and 
munitions divisions could gain access to 
competitively significant and non
public information concerning other 
ammunition and munitions suppliers’ 
products due to Affiant’s role as a 
supplier of propellant. As a result, the 
proposed acquisition increases the 
likelihood that competition between 
ammunition and munitions suppliers 
would decrease and that advancements 
in ammunition and munitions research, 
innovation, and quality would be 
reduced.

The proposed Consent Order 
prohibits Affiant from disclosing any 
non-public information Affiant receives 
in its capacity as a provider of 
propellant from an ammunition or 
munitions manufacturer to Affiant’s 
ammunition or munitions divisions. 
Under the proposed Order, Affiant may 
only use such information in its

capacity as a provider of propellant. 
Non-public information is defined in 
the Order as any information not in the 
public domain furnished by an 
ammunition or munitions manufacturer 
to Affiant’s propellant division and 
designated as proprietary information.

The Commission anticipates that the 
effect of the proposed Order will be to 
maintain the opportunity for frill 
competition in the market for the 
research, development, manufacture 
and sale of ammunition and munitions 
by limiting the ability of one significant 
competitor to use information obtained 
from other competitors.

Under the provisions of the Consent 
Order, Affiant is also required to deliver 
a copy of the Order to any United States 
propellant customers prior to obtaining 
any information from them that is 
outside the public domain. One year 
from the date the Order becomes final 
and annually thereafter for nine (9) 
years, Affiant will be required to 
provide to the Commission a report of 
its compliance with the Order.

The purpose of this analysis is to 
facilitate public comment on the 
proposed Order, and it is not intended 
to constitute an official interpretation of 
the agreement and proposed Order or to 
modify in any way their terms.
Benjamin I. Berman,
Acting Secretary.

Concurring Statement of Commissioner 
Mary L. Azcuenaga
In A lliant Techsystem s Inc., F ile No. 
941-0123

Today, the Commission accepts for 
public comment a consent agreement 
that resolves allegations that the 
acquisition of the stock and assets of 
Hercules Aerospace Company, an 
unincorporated division of Hercules 
Incorporated, by Affiant Techsystems 
Inc. may substantially lessen 
competition in the research, 
development, manufacture and sale of 
propellant, explosives or weapons. I 
concur in the finding of reason to 
believe the law has been violated, but 
write separately to add two observations 
about the remedy.

First, the consent order omits the ten- 
year prior approval provision that the 
Commission usually imposes in cases 
brought under Section 7 of the Clayton 
Act. My vote in favor of accepting the 
consent order despite this omission is 
based on the highly unusual facts of this 
case. I continue to believe that prior 
approval requirements should be 
standard in section 7 cases.

Second, the ordeT prohibits Affiant 
from misusing or appropriating 
nonpublic information obtained from a
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competitor in the development of 
weapons. Although we have had few 
similar cases, recently the Commission 
imposed a similar remedy in Martin 
M arietta Corp., Dkt. No. 3500 (June 22, 
1994). I joined in that decision and 
again do so here. Nonetheless, I 
question the extent to which this 
provision of the order adds to the 
protection afforded by private contracts 
to respect confidentiality and the extent 
to which the Commission can 
effectively monitor compliance with 
this requirement. Enforcement 
experience and further analysis may 
well suggest a need for different, more 
effective remedies.
[FR Doc. 94-29574 Filed 11-30-94; 8:45 am] 
BILLING CODE 6750-01-M

[File No. 9 4 2  3100]

IHI Clinics, Inc., et al.; Proposed 
Consent Agreement With Analysis To 
Aid Public Comment

AGENCY: Federal Trade Commission. 
ACTION: Proposed consent agreement.

SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
agreement, accepted subject to final 
Commission approval, would prohibit, 
among other things, a Georgia 
corporation and two officers from 
misrepresenting the performance, 
success or efficiency of their smoking 
cessation or weight loss and 
maintenance seminars, or any such 
program, and from representing that the 
U.S. Government has rated their single 
session group hypnosis seminar as the 
more effective method of weight loss or 
smoking cessation, unless the 
respondents possess and rely upon 
competent and reliable scientific 
evidence to substantiate such 
representations. In addition, the consent 
agreement would prohibit the 
respondents from misrepresenting any 
tests, studies, surveys, reports or 
testimonials.
DATES: Comments must be received on 
or before January 30,1995.
ADDRESSES: Comments should be 
directed to: FTC/Office of the Secretary, 
Room 159, 6th St. and Pa. Ave., NW., 
Washington, DC 20580.
FOR FURTHER INFORMATION CONTACT: 
Matthew Daynard, FTC/H-200, 
Washington, DC 20580. (202) 326-3291. 
SUPPLEMENTARY INFORMATION: Pursuant 
to Section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721,15 U.S.C. 
46 and § 2.34 of the Commission’s rules

of practice (16 CFR 2.34), notice is 
hereby given that the following consent 
agreement containing a consent order to 
cease and desist, having been filed with 
and accepted, subject to final approval, 
by the Commission, has been placed on 
the public record for a period of sixty 
(60) days. Public comment is invited. 
Such comments or views will be 
considered by the Commission and will 
be available for inspection and copying 
at its principal office in accordance with 
§ 4.9(b)(6)(ii) of the Commission’s rules 
of practice (16 CFR 4.9(b)(6)(ii)).

In the matter of IHI Clinics, Inc., a 
corporation, Gordon Brick, individually and 
as an officer of said corporation, and Larry 
Brick, individually and as a former officer of 
said corporation; Agreement Containing 
Consent Order To Cease and Desist.

The Federal Trade Commission 
having initiated an investigation of 
certain acts and practices of IHI Clinics, 
Inc. (“IHIC”), a corporation, Gordon 
Brick, individually and as an officer of 
said corporation, and Larry Brick, 
individually and as an officer of said 
corporation (“proposed respondents”), 
and it is now appearing that proposed 
respondents are willing to enter into an 
agreement containing an order to cease 
and desist from the use of the acts and 
practices being investigated,

It is hereby  agreed  by and between IHI 
Clinics, Inc., Gordon Brick, individually 
and as an officer of said corporation, 
and Larry Brick, individually and as a 
former officer of said corporation, and 
counsel for the Federal Trade 
Commission that:

1. Proposed respondent IHIC is a 
Georgia corporation, with its principal 
office and place of business at 1962 
Carthage Road, Tucker, Georgia, 30084.

2. Proposed respondent Gordon Brick 
is the President and Chief Executive 
Officer of said corporation. He 
formulates, directs and controls the acts 
and practices of said corporation. 
Proposed respondent Larry Brick is the 
former President of said corporation. 
Together with Gordon Brick, he 
formulated, directed, and controlled the 
acts and practices of said corporation. 
Their address is the same as that of said 
corporation.

3. Proposed respondents admit all the 
jurisdictional facts set forth in the draft 
complaint.

4. Proposed respondents waive:
(a) Any further procedural steps;
(b) The requirement that the 

Commission’s decision contain a 
statement of findings of fact and 
conclusions of law; and

(c) All rights to seek judicial review 
or otherwise to challenge or contest the 
validity of the_order entered pursuant to 
this agreement; and

5. This agreement shall not become 
part of the public record of the 
proceeding unless and until it is 
accepted by the Commission. If this 
agreement is accepted by the 
Commission, it, together with the draft 
complaint, will be placed on the public 
record for a period of sixty (60) days and 
information in respect thereto publicly 
released. The Commission thereafter 
may either withdraw its acceptance of 
this agreement and so notify the 
proposed respondents, in which event it 
will take such action as it may consider 
appropriate, or issue and serve its 
complaint (in such form as the 
circumstances may require) and 
decision, in disposition of the 
proceeding.

6. This agreement is for settlement 
purposes only and does not constitute 
an admission by proposed respondents 
of facts, other than jurisdictional facts, 
or of violations of law as alleged in the 
draft of the complaint.

7. This agreement contemplates that, 
if it is accepted by the Commission, and 
if such acceptance is not subsequently 
withdrawn by the Commission pursuant 
to the provisions of § 2.34 of the 
Commission’s rules, the Commission 
may, without further notice to the 
proposed respondents: (a) issue its 
complaint corresponding in form and 
substance with the draft complaint and 
its decision containing the following 
Order to cease and desist in disposition 
of the proceeding; and (b) make 
information public in respect thereto. 
When so entered, the Order to cease and 
desist shall have the same force and 
effect and may be altered, modified or 
set aside in the same manner and within 
the same time provided by statute for 
other orders. The Order shall become 
final upon service. Delivery by the U.S. 
Postal Service of the complaint and 
decision containing the agreed-to Order 
to proposed respondents’ address as 
stated in this agreement shall constitute 
service. Proposed respondents waive 
any right they may have to any other 
manner of service. The complaint may 
be used in construing the terms of the 
Order, and no agreement, 
understanding, representation, or 
interpretation not contained in the 
Order may be used to vary or contradict 
the terms of the Order.

8. Proposed respondents have read 
the draft complaint and the following 
Order. Proposed respondents 
understand that once the Order has been 
issued, they will be required to file one 
or more compliance reports showing 
that they have fully complied with die 
Order. Proposed respondents further 
understand that they may be liable for 
civil penalties in the amount provided
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by law for each violation of the Order 
after it becomes final.
Order
Definition

For the purposes of this Order, 
“competent and reliable scientific 
evidence” shall mean those tests, 
analyses, research, studies, or other 
evidence based on the expertise of 
professionals in the relevant area, that 
has been conducted and evaluated in an 
objective manner by persons qualified to 
do so, using procedures generally 
accepted in the profession to yield 
accurate and reliable results. Survey 
evidence may be appropriate depending 
on the representation made.
i  / . ■

It is ordered  that respondents IHI 
Clinics, Inc., a corporation, its 
successors and assigns, and its officers, 
Gordon Brick, individually and as an 
officer of said corporation, and Larry 
Brick, individually and as a former 
officer of said corporation, and 
respondents’ agents, representatives and 
employees, directly or through any 
corporation, subsidiary, division, or 
other device, in connection with the 
advertising, promotion, offering for sale, 
or sale of any smoking cessation or 
weight loss program, including any such 
program that uses hypnosis, in or 
affecting commerce, as “commerce” is 
defined in the Federal Trade 
Commission Act, do forthwith cease and 
desist from: ,

A. Representing, directly or by 
implication, that ninety-five percent or 
more of the participants who attend 
respondents’ smoking cessation 
seminars permanently abstain from 
smoking after attending those seminars, 
unless such is the case.

B. Representing, directly or by 
implication, that the United States 
Government has rated the single
session, group hypnosis seminar used 
by respondents as the best way to stop 
smoking.

C. Representing, directly or by 
implication, that participants who 
attend respondents’ single-session group 
hypnosis seminar are cured of smoking 
addiction without experiencing craving, 
stress, weight gain, or other side effects, 
unless, at die time of making any such 
representation, respondents possess and 
rely upon competent and reliable 
scientific evidence substantiating the 
representation.

D. Making any representation, directly 
or by implication, about the relative or 
absolute performance or efficacy of any 
smoking cessation program or weight 
loss program, unless, at the time of

making any such representation, 
respondents possess and rely upon 
competent and reliable scientific 
evidence substantiating the 
representation.

E. Representing through any 
endorsement or testimonial that any 
pafticipant(s) of respondents’ smoking 
cessation program or weight loss 
program have achieved success in 
smoking abstinence or weight loss 
unless:

(1) At the time of making such 
representation, the success claimed is 
representative of the typical or ordinary 
experience of all participants of such 
program, and respondents possess and 
rely upon competent and reliable 
scientific evidence that substantiates 
such representation, or

(2) Respondents disclose, clearly and 
prominently, and in close proximity to 
the endorsement or testimonial, either:

(a) What the generally expected 
results would be for participants in such 
program, or

(b) The limited applicability of the 
endorser’s experience to what 
consumers may generally expect to 
achieve, that is, that consumers should 
not expect to experience similar results.

F. Misrepresenting, directly or by 
implication, the existence, contents, 
validity, results, conclusions, or 
interpretations of any test, study, survey 
or report.

G. Misrepresenting, directly or by 
implication, the performance or efficacy 
of any smoking cessation program or 
weight loss program.
II

It is further ordered  that for three (3) 
years after the last date of dissemination 
of any representation covered by this 
Order, respondents, or their successors 
and assigns, shall maintain and upon 
request make available to the Federal 
Trade Commission for inspection and 
copying:

A. All materials that were relied upon 
in disseminating such representation; 
and

B. All tests, reports, studies, surveys, 
demonstrations or other evidence in 
their possession or control that 
contradict, qualify, or call into question 
such representation, or the basis relied 
upon for such representation, including 
complaints from consumers.
III

It is further ordered  that respondents 
shall notify the Commission at least 
thirty (30) days prior to the effective 
date of any proposed change in the 
corporate respondent such as 
dissolution, assignment, or sale 
resulting in the emergency of a

successor corporation(s), the creation or 
dissolution of subsidiaries, or any other 
change in the corporation that may 
affect compliance obligations arising out 
of this Order.
IV

It is further ordered  that the 
individual respondents named herein 
shall promptly notify the Commission of 
the discontinuance of their present 
business or of their affiliation with the 
corporate respondent. In addition, for a 
period of three (3) years from the date 
of service of this Order, each respondent 
shall promptly notify the Commission of 
each affiliation with a new business or 
employment that involves a smoking 
cessation program or a weight loss 
program. Each such notice shall include 
the respondent’s new business address 
and a statement of the nature of the 
business or employment in which the 
respondent is newly engaged as well as 
a description of the respondent’s duties 
and responsibilities in connection with 
the business or employment.
V

It is further ordered  that respondents 
shall distribute a copy of this Order to 
each of their officers, agents, 
representatives, independent 
contractors, and employees who are 
involved in the preparation and 
placement of advertisements or 
promotional materials; and, for a period 
of three (3) years from the date of entry 
of this Order, distribute same to all 
future such officers, agents, 
representatives, independent 
contractors, and employees.
VI

It is further ordered  that respondents 
shall, within sixty (60) days after the 
date of service of this Order, file with 
the Commission a report, in writing, 
setting forth in detail the manner and 
form in which they have complied with 
this Order.
Analysis of Proposed Consent Order To 
Aid Public Comment

The Federal Trade Commission has 
accepted an agreement to a proposed 
consent order from IHI Clinics, Inc. 
(hereinafter “IHIC”), its Chief Executive 
Officer and President, Gordon Brick, 
and its former President, Larry Brick, 
marketers of The IHI Clinic Method 
seminar, a single, three-hour, group 
hypnosis session program for smoking 
cessation and weight loss. The IHI 
Clinic Method seminar is offered to the 
public nationwide by Larry Brick at 
hotel locales.

The proposed consent order has been 
placed on the public record for sixty
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(60) days for the reception of comments 
by interested persons. Comments 
received during this period will become 
part of the public record. After sixty (60) 
days, the Commission will again review 
the agreement and will decide whether 
it should withdraw from the agreement 
or make final the agreement’s proposed 
order.

The Commission’s complaint charges 
that the proposed respondents 
deceptively advertised: (1) The 
likelihood of seminar participants’ 
success in achieving and maintaining 

^abstinence from smoking cigarettes and 
weight loss; and (2) the effectiveness of 
proposed respondents’ smoking 
cessation and weight-loss methods in 
leading consumers to achieve smoking 
abstinence, weight loss, and weight-loss 
maintenance compared to other stop
smoking and weight-loss methods.
Success

The complaint against IHIC, Gordon 
Brick and Larry Brick alleges that the 
proposed respondents made false claims 
and failed to possess a reasonable basis 
for other claims they made regarding the 
success of their seminar participants in 
quitting smoking and achieving and 
maintaining weight loss. Through 
advertisements placed in various media 
in advance of their seminars, proposed 
respondents represented that 95 percent 
or more of their seminar participants 
permanently abstain from smoking after 
attending those seminars. The 
complaint alleges that this claim is false.

Proposed respondents further 
represented through their 
advertisements that seminar 
participants: (1) Are cured of smoking 
addiction and permanently abstain from 
smoking cigarettes; (2) are cured of 
smoking addiction without experiencing 
craving, stress or weight gain; (3) 
achieve and maintain weight loss; and 
(4) achieve weight loss quickly. Finally, 
proposed respondents represented that 
thousands of seminar participants have 
permanently quit smoking as a result of 
attending the IHI Clinic Method 
seminar, and that various smoking 
cessation and weight-loss testimonials 
from seminar participants reflected the 
typical or ordinary experience of 
members of the public who have 
attended the IHI Clinic Method seminar.

The Commission believes that these 
success claims for seminar attendees’ 
smoking cessation, weight loss and 
maintenance of achieved weight loss are 
deceptive because proposed 
respondents at the time they made the 
claims did not possess adequate 
substantiation for those claims.

The proposed consent order seeks to 
address the alleged success

misrepresentations cited in the 
accompanying complaint in five ways. 
First, the order (Part I.D.) requires 
proposed respondents to possess a 
reasonable basis consisting of competent 
and reliable scientific evidence 
substantiating any claim about the 
performance or efficacy of any smoking 
cessation or weight loss program.

Second, the proposed order (Part LA.) 
prohibits proposed respondents from 
representing that 95 percent or more of 
their seminar attendees permanently 
abstain from smoking after those 
seminars, unless that is the case.

Third, the proposed order (Part I.C.) 
prohibits proposed respondents from 
representing that seminar participants 
are cured of smoking addiction without 
experiencing side effects, such as 
craving, stress or weight gain, unless the», 
claim is substantiated by competent and 
reliable scientific evidence.

Fourth, the proposed order (Part LE.) 
prohibits proposed respondents from 
representing through any endorsements 
that seminar participants have achieved 
success in smoking abstinence or weight 
loss unless the claimed success is 
representative of the typical or ordinary 
experience of all such participants, and 
competent and reliable scientific 
evidence substantiates that claim, or 
Respondents clearly and prominently 
disclose either: (1) What the generally 
expected results would be for program 
participants, or (2) the limited 
applicability of the endorser’s 
experience to what consumers may 
generally expect to achieve, that is, that 
consumers should not expect to achieve v 
similar results.

Finally, the proposed order (Part I.G.) 
generally prohibits proposed 
respondents from misrepresenting the 
performance or efficacy of any smoking 
cessation or weight loss program.
E fficacy

The Commission’s complaint further 
alleges that proposed respondents made 
false claims and failed to possess a 
reasonable basis for other claims they 
made regarding relative ability of their 
hypnosis program to lead consumers to 
quit smoking. IHIC, Gordon Brick, and 
Larry Brick represented through their 
advertising that the U.S. Government 
has rated the group hypnosis method 
used by respondents as the best way to 
stop smoking. The complaint alleges 
that this claim is false, because the U.S. 
Government has not so rated proposed 
respondents’ hypnosis method.

Proposed respondents further 
represented through their 
advertisements that their single-session, 
group hypnosis seminar is more 
efficacious for smoking cessation,

weight loss and weight-loss 
maintenance than other smoking 
cessation and weight-loss methods. The 
Commission believes that these 
comparative efficacy claims for The IHI 
Clinic Method hypnosis program are 
deceptive because proposed 
respondents at the time they made the 
claims did not possess adequate 
substantiation for them.

To address these efficacy 
misrepresentations, the proposed order 
(Part LB.) prohibits IHIC, Gordon Brick 
and Larry Brick from representing that 
the U.S. Government has rated the 
group hypnosis method used by 
respondents as the best way to stop 
smoking. The proposed order (Part I.F.) 
further generally prohibits proposed 
respondents from misrepresenting the 
existence, contents, validity, results, 
conclusions, or interpretations of any 
test, study, survey, or report. Finally, 
the order (Part I.D.) requires proposed 
respondents to possess and rely upon 
competent and reliable scientific 
evidence substantiating any 
representation about the relative or 
absolute performance or efficacy of any 
smoking cessation or weight loss 
program, before they make such a claim.

The purpose of this analysis is to 
facilitate public comment on the 
proposed order, and it is not intended 
to constitute an official interpretation of 
the agreement and proposed order, or to 
modify in any way their terms.
Benjamin I. Berman,
Acting Secretary.
[FR Doc. 94-29575 Filed 1 2 -1 -9 4 ; 8:45 am]
BILLING CODE 6750-01-M

[File No. 932 3316]

Olsen Laboratories, Inc., et al.; 
Proposed Consent Agreement With 
Analysis To Aid Public Comment

AGENCY: Federal Trade Commission. 
ACTION: Proposed Consent agreement.

SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
agreement, accepted subject to final 
Commission approval, would prohibit, 
among other things, two Kansas-based 
firms and an official from making false 
claims for Eez-Away, an arthritis pain 
treatment, or similar products. The 
consent agreement would require the 
responses to possess scientific 
substantiation before making any health 
or medical benefit claim for any 
personal or household product or 
service theymarket in the future, would 
require that they clearly identify any
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future infomercial they disseminate is 
paid advertising, and would prohibit 
misusing endorsements or testimonials. 
DATES: Comments must be received on 
or before January 30,1995.
ADDRESSES: Comments should be 
directed to: FTC/Office of the Secretary, 
room 159, 6th St. and Pa. Ave., NW., 
Washington, DC 20580.
FOR FURTHER INFORMATION CONTACT:
Beth Grossman or Lesley Fair, FTC/S- 
4002, Washngton, DC 20580. (202) 326- 
3019 or 326-3081.
SUPPLEMENTARY INFORMATION: Pursuant 
to section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721,15 U.S.C. 
46 and § 2.34 of the Commission’s rules 
of practice (16 CFR 2.34), notice is 
hereby given that the following consent 
agreement containing a consent order to 
cease and desist, having been filed with 
and accepted, subject to final approval, 
by the Commission, has been placed on 
the public record for a period of sixty 
(60) days. Public comment is invited. 
Such comments or views will be 
considered by the Commission and will 
be available for inspection and copying 
at its principal office in accordance with 
§ 4.9(b)(6)(ii) of the Commission’s rules 
of practice (16 CFR 4.9(b)(6)(ii)).

In the Matter of Olsen Laboratories, Inc., 
and Richfield Distributors, Inc., corporations, 
and Peter F. Olsen, individually and as an 
officer and director of said corporations; 
Agreement Containing Consent Order to 
Cease and Desist

The Federal Trade Commission 
having initiated an investigation of 
certain acts and practices of Olsen 
Laboratories, Inc. and Richfield 
Distributors, Inc., corporations, and 
Peter F. Olsen, individually and as an 
officer and director of said corporations, 
hereinafter sometimes referred to as 
proposed respondents, and it now 
appearing that proposed respondents 
are willing to enter into an agreement 
containing an order to cease and desist 
from the use of the acts and practices 
being investigated,

It is hereby agreed by and between 
Olsen Laboratories, Inc. and Richfield 
Distributors, Inc., by their duly 
authorized officers, and Peter F. Olsen, 
individually and as an officer and 
director of said corporations, and 
counsel for the Federal Trade 
commission that:

1. Proposed respondent Olsen 
Laboratories, Inc. is a corporation 
organized, existing and doing business 
under and by virtue of the laws of the 
State of Delaware with jts principal 
office and place of business located at 
11088 Alhambra Street, Leawood, 
Kansas 66211,

Proposed respondent Richfield 
Distributors, Inc. is a corporation 
organized, existing and doing business 
under and by virtue of the laws of the 
State of New York with its principal 
office and place of business located at 
11088 Alhambra Street, Leawood, 
Kansas 66211.

Proposed respondent Peter F. Olsen is 
an officer and director of Olsen 
Laboratories, Inc. and Richfield 
Distributors, Inc. He formulates, directs 
and controls the acts and practices of 
Olsen laboratories, Inc., and Richfield 
Distributors, Inc., and his address is the 
same as that of said corporations.

2. Proposed respondents admit all the 
jurisdictional facts set forth in the draft 
complaint.

3. Proposed respondents waive:
(a) Any procedural steps;
(b) The requirement that the 

Commission’s decision contain a 
statement of findings of fact and 
conclusions of law; and

(c) All rights to seek judicial review 
or otherwise to challenge or contest the 
validity of the order entered pursuant to 
this agreement.

4. This agreement shall not become 
part of the public record of the 
proceeding unless and until it is 
accepted by the Commission. If this 
agreement is accepted by the 
Commission, it, together with the draft 
complaint contemplated thereby, will be 
placed on the public record for a period 
of sixty (60) days and information in 
respebt thereto publicly released. The 
Commission thereafter may either 
withdraw its acceptance of this 
agreement and so notify the proposed 
respondents, in which event it will take 
such action as it may consider 
appropriate, or issue and serve its 
complaint (in such form as the 
circumstances may require) and 
decision, in disposition of the 
proceeding.

5. This agreement is for settlement 
purposes only and does not constitute 
an admission by proposed respondents 
that the law has been violated as alleged 
in the draft of complaint, or that the 
facts as alleged in the draft complaint, 
other than jurisdictional facts, are true.

6. The agreement contemplates that, if 
it is accepted by the Commission, and
if such acceptance is not subsequently 
withdrawn by the Commission pursuant 
to the provisions of § 2.34 of the 
Commission’s rules, the Commission 
may, without further notice to proposed 
respondents: (1) Issue its complaint 
corresponding in form and substance 
with the draft complaint and its 
decision containing the following order 
to cease and desist in disposition of the 
proceeding; and (2) make information

public in respect thereto. When so 
entered, the order to cease and desist 
shall have the same force and effect and 
may be altered, modified or set aside in 
the same manner and within the same 
time provided by statute for other 
orders. The order shall become final 
upon service. Delivery by the U.S.
Postal Service of the complaint and 
decision containing the agreed-to order 
to proposed respondents’ address as 
stated in this agreement shall constitute 
service. Proposed respondents waive 
any rights they may have to any other 
manner of service. The complaint may 
be used in construing the terms of the 
order, and no agreement, understanding, 
representation, or. interpretation not 
contained in the order or the agreement 
may be used to vary or contradict the 
terms of the order.

7. Proposed respondents have read 
the proposed complaint and order 
contemplated hereby. Proposed 
respondents understand that once the 
order has been issued, they will be 
required to file one or more compliance 
reports shùwing that they have fully 
complied with the order. Proposed 
respondents further understand that 
they may be liable for civil penalties in 
the amount provided by law for each 
violation of the order after it becomes 
final.
Order

I

It is  o rd e red  that respondents, Olsen 
Laboratories, Inc. and Richfield 
Distributors, Inc., corporations, their 
successors and assigns, and their 
officers; and Peter F. Olsen, individually 
and as an officer and director of said 
corporations; and respondents’ agents, 
representatives and employees, directly 
or through any corporation, subsidiary, 
division or other device, in connection 
with the manufacturing, labeling, 
advertising, promotion, offering for sale, 
sale, or distribution of Eez-Away Relief 
or any substantially similar product, in 
or affecting commerce, as “commerce” 
is defined m the Federal Trade 
Commission Act, do forthwith cease and 
desist from representing, in any manner, 
directly or by implication, that the 
product is a new or unique method of 
treatment for arthritis pain or is a 
breakthrough in the treatment of 
arthritis pain.

For purposes of this provision, 
“substantially similar product” shall 
mean any external analgesic that 
contains menthol as the active 
ingredient.
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II
It is further ordered  that respondents, 

Olsen Laboratories, Inc. and Richfield 
Distributors, Inc., corporations, their 
successors and assigns, and their 
officers; and Peter F. Olsen, individually 
and as an officer and director of said 
corporations; and respondents* agents, 
representatives and employees, directly 
or through any corporation, subsidiary, 
division or other device, in connection 
with the manufacturing, labeling, 
advertising, promotion, offering for sale, 
sale, or distribution of any drug in or 
affecting commerce, as “drug” and 
“commerce” are defined in die Federal 
Trade Commission Act, do forthwith 
cease and desist from representing, in 
any manner, directly or by implication, 
that:

A. The product rapidly eliminates 
severe pain and physical disabilities 
suffered by those persons with arthritis 
or other similar conditions; or

B. The product provides long-term 
pain relief; or

C. The product increases the range of 
motion in the affected joints of those 
persons with arthritis or other similar 
conditions; or

D. The product is more effective than 
other products in relieving pain or in 
treating the symptoms of those persons 
with arthritis or other similar 
conditions; or

E. The product relieves the pain of 
those persons with arthritis or other 
similar conditions by penetrating 
through the skin to die affected joint; 
unless, at the time of making such 
representation, respondents possess and 
rely upon competent and reliable 
scientific evidence that substantiates the 
representation. For purposes of this 
provision, “competent and reliable 
scientific evidence” shall mean tests, 
analyses, research, studies, or other 
evidence based on the expertise of 
professionals in the relevant area, that 
has been conducted and evaluated in an 
objective manner by persons qualified to 
do so, using procedures generally 
accepted in the profession to yield 
accurate and reliable results.

Provided that, with respect to any 
representation covered by subparts A, B 
and D of this part and any 
representation covered by subpart C of 
this part other than a representation that 
the product may temporarily increase 
the range of motion in the affected joints 
of people with arthritis by temporarily 
relieving minor pain in those joints, 
“competent and reliable scientific 
evidence” shall mean adequate and 
well-controlled, double-blind clinical 
testing conforming to acceptable designs 
and protocols and conducted by a

person or persons qualified by training 
and experience to conduct such testing.
m

It is further ordered  that respondents, 
Olsen Laboratories, Inc. and Richfield 
Distributors, Inc., corporations, their 
successors and assigns, and their 
officers; and Peter F. Olsen, individually 
and as an officer and director of said 
corporations; and respondents' agents, 
representatives and employees, directly 
or through any corporation, subsidiary, 
division or other device, in connection 
with the manufacturing, labeling, 
advertising, promotion, offering for sale, 
sale, or distribution of any product or 
service for personal or household use in 
affecting commerce, as “commerce” is 
defined in the Federal Trade ; „ 
Commission Act, do forthwith cease and 
desist from making any representation, 
in any maimer, directly or by 
implication, about the health or medical 
benefits of any such product or service 
unless, at the time of making such 
representation, respondents possess and 
rely upon competent and reliable 
scientific evidence that substantiates the 
representation. For purposes of this 
provision, “competent and reliable 
scientific evidence” shall mean tests, 
analyses, research, studies, or other 
evidence based on the expertise of 
professionals in the relevant area, that 
has been conducted and evaluated in an 
objective manner by persons qualified to 
do so, using procedures generally 
accepted in the profession to yield 
accurate and reliable results.
IV

It is further ordered  that respondents, 
Olsen Laboratories, Inc. and Richfield 
Distributors, Inc., corporations, their 
successors and assigns, and their 
officers; and Peter F. Olsen, individually 
and as an officer and director of said 
corporations; and respondents’ agents, 
representatives and employees, directly 
or through any corporation, subsidiary, 
division or other device, in connection 
with the manufacturing, labeling, 
advertising, promotion, offering for sale, 
sale, or distribution of any product or 
service for personal or household use, in 
or affecting commerce, as “commerce” 
is defined in the Federal Trade 
Commission Act, do forthwith cease and 
desist from misrepresenting, in any 
manner, directly or by implication, that 
such product or service is a new or 
unique method of treatment for any 
disease or condition, or is a 
breakthrough in the treatment of any 
disease or condition.

V
It is further ordered  that respondents, 

Olsen Laboratories, Inc. and Richfield 
Distributors, Inc., corporations, their 
successors and assigns, and their 
officers; and Peter F. Olsen, individually 
and as an officer and director of said 
corporations; and respondents’ agents, 
representatives and employees, directly 
or through any corporation, subsidiary, 
division or other device, in connection 
with the manufacturing, labeling, 
advertising, promotion, offering for sale, 
sale, or distribution of any product or 
service for personal or household use, in 
or affecting commerce, as “commerce” 
is defined in this Federal Trade 
Commission Act, do forthwith cease and 
desist from misrepresenting, in any 
manner, directly or by implication, the 
existence, contents, validity, results, . 
conclusions or interpretations of any 
test or study.
VI

It is further ordered  that respondents, 
Olsen Laboratories, Inc. and Richfield 
Distributors, Inc., corporations, their 
successors and assigns, and their 
officers; and Peter F. Olsen, individually 
and as an officer and director of said 
corporations; and respondents’ agents, 
representatives and employees, directly 
or through any corporation, subsidiary, 
division or other device, in connection 
with the manufacturing, labeling, 
advertising, promotion, offering for sale, 
sale, or distribution of any product or 
service for personal or household use, in 
or affecting commerce, as “commerce” 
is defined in the Federal Trade 
Commission Act, do forthwith cease and 
desist from representing, in any manner, 
directly or by implication, that any 
endorsement (as “endorsement” is 
defined in 16 CFR 255.0(b)) of such 
product or service represents the typical 
or ordinary experience of members of 
the public who use such product or 
service, unless respondents, at the time 
of making such representation, possess 
and rely upon competent and reliable 
evidence,, which when appropriate 
must be competent and reliable 
scientific evidence, that substantiates 
the representation. For purposes of this 
provision, “competent and reliable 
scientific evidence” shall mean tests, 
analyses, research, studies, or other 
evidence based on the expertise of 
professionals in the relevant area, that 
has been conducted and evaluated in an 
objective manner by persons qualified to 
do so, using procedures generally 
accepted in the profession to yield 
accurate and reliable results. Provided, 
how ever, that respondents may use such 
endorsements if  the statements or
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depictions that comprise the 
endorsements are true and accurate, and 
if respondents disclose clearly and 
prominently and in close proximity to 
the endorsement what the generally 
expected performance would be in the 
depicted circumstances or the limited 
applicability of the endorser’s 
experience to what consumers may 
generally expect to achieve, that is, that 
consumers should not expect to 
experience similar results.
VII ■ ... .

It is  further ordered  that respondents, 
Olsen Laboratories, Inc. and Richfield 
Distributors, Inc., corporations, their 
successors and assigns, and their 
officers; and Peter F. Olsen, individually 
and as an officer and director of said 
corporations; and respondents’ agents, 
representatives and employees, directly 
or through any corporation, subsidiary, 
division or other device, in connection 
with the manufacturing, labeling, 
advertising, promotion, offering for sale, 
or distribution of any product or service 
in or affecting commerce, as 
“commerce” is defined in the Federal 
Trade Commission Act, do forthwith 
cease and desist from creating, 
producing, selling, or disseminating:

A. Any advertisement that 
misrepresents, directly or by 
implication, that it is not a paid 
advertisement;

B. Any commercial or video 
advertisement fifteen (15) minutes in 
length or longer or intended to fill a 
broadcasting or cablecasting time slot of 
fifteen (15) minutes in length or longer 
that does not display visually, in a clear 
and prominent manner and for a length 
of time sufficient for an ordinary 
consumer to read, within the first thirty 
(30) seconds of the commercial and 
immediately before each presentation of 
ordering instructions for the product or 
service  ̂the following disclosure:

‘‘THE PROGRAM YOU ARE 
WATCHING IS A PAID 
ADVERTISEMENT FOR [THE 
PRODUCT OR SERVICE}.”

Provided that, for the purposes of this 
provision, the oral or visual 
presentation of a telephone number or 
address for viewers to contact to place 
an order for the product or service shall 
be deemed to be a presentation of 
ordering instructions so as to require the 
display of the disclosure provided 
herein.
VIII

Nothing in this Order shall prohibit 
respondent from making any 
representation for any drug that is 
permitted in labeling for any such drug

under any tentative final or final 
standard promulgated by the Food and 
Drug Administration, or under any new 
drug application approved by the Food 
and Drug Administration.

IX

It is further ordered  that for five (5) 
years after the last date of dissemination 
of any representation covered by this 
Order, respondents, or their successors 
and assigns, shall maintain and upon 
request make available to the Federal 
Trade Commission for inspection and 
copying:

A. All materials that were relied upon 
in disseminating such representation; 
and

B. All tests, reports, studies, surveys, 
demonstrations or other evidence in 
their possession or control that 
contradict, qualify, or call into question 
such representation, or the basis relied 
upon for such representation, including 
complaints from consumers.

X

It is further ordered  that respondents 
Olsen Laboratories, Inc. and Richfield 
Distributors, Inc. shall notify the 
Commission at least thirty (30) days 
prior to any proposed change in their 
corporate structure, including but not 
limited to dissolution, assignment or 
sale resulting in the emergence of a 
successor corporation, the creation or 
dissolution of subsidiaries or affiliates, 
or any other corporate change that may 
affect compliance obligations arising out 
of this Order.

XI

It is further ordered  that respondents 
Olsen Laboratories, Inc. and Richfield 
Distributors, Inc. shall:

A. Within thirty (30) days óf service 
of this Order, provide a copy of this 
Order to each of their current principals, 
officers, directors and managers, and to 
all personnel, agents, and 
representatives having sales, 
advertising, or policy responsibility 
with respect to the subject matter of this 
Order, and

B. For a period of five (5) years from 
the date of entry of this Order, provide 
a copy of this Order to each of their 
principals, officers, directors, and 
managers, and to all personnel, agents, 
and representatives having sales, 
advertising, or policy responsibility 
with respect to the subject matter of this 
Order who are associated with it or any 
subsidiary, successor, or assign, within 
three (3) days after the person assumes 
his or her position.

XII
It is  further ordered  that respondent 

Peter F. Olsen shall, for a period of 
seven (7) years from the date of entry of 
this Order, notify the Commission 
within thirty (30) days of the 
discontinuance of his present business 
or employment and of his affiliation 
with any new business or employment. 
Each notice of affiliation with any new 
business or employment shall include 
the respondent’s new business address 
and telephone number, current home 
address, and a statement describing the 
nature of the business or employment 
and his duties and responsibilities.
XIII

It is further ordered  that respondents 
shall, within sixty (60) days after service 
of this Order, and at such other times as 
the Federal Trade Commission may 
require, file with the Commission a 
report, in writing, setting forth in detail 
the manner and form in which they 
have complied with this Order.
Analysis of Proposed Consent Order To 
Aid Public Comment

The Federal Trade Commission has 
accepted, subject to final approval, an 
agreement containing a consent order 
from Olsen Laboratories, Inc., Richfield 
Distributors, Inc., and Peter F. Olsen 
(“respondents”). Peter F. Olsen is an 
officer and director of the two corporate 
respondents.

The proposed order has been placed 
on the public record for sixty (60) days 
for reception of comments by interested 
persons. Comments received during this 
period will become part of the public 
record. After sixty (60) days, the 
Commission will again review the 
agreement and the comments received 
and will decide whether it should 
withdraw from the agreement or make 
final the agreement’s proposed order.

This matter concerns claims made by 
the respondents for Eez-Away Relief, 
and external analgesic, in program- 
length advertisements (or 
“infomercials”) and other advertising 
and promotional materials.

The Commission’s proposed 
complaint in this matter alleges that the 
respondents falsely represented that 
Eez-Away Relief is a major breakthrough 
in the treatment of arthritis pain and 
that scientific research proves that Eez- 
Away Relief is effective for the rapid 
elimination of severe pain and physical 
disabilities caused by arthritis.

The proposed complaint further 
alleges that the respondents falsely 
represented that they possessed and 
relied upon a reasonable basis for their 
representations that Eez-Away Relief
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rapidly eliminates severe pain and 
physical disabilities caused by arthritis; 
that Eez-Away Relief provides long-term 
pain relief; that Eez-Away Relief 
significantly increases the range of 
motion in the affected joints of people 
with arthritis, including those with 
rheumatoid arthritis; that Eez-Away 
Relief is more effective than other over- 
the-counter medications in relieving 
arthritis pain; and that Eez-Away Relief 
relieves arthritis pain by penetrating 
through the skin to the affected joint.

The proposed complaint also charges 
that the respondents falsely represented 
that they possessed and relied upon a 
reasonable basis for their representation 
that the testimonials or endorsements 
from consumers appearing in 
advertisements for Eez-Away Relief 
reflect the typical or ordinary 
experience of members of the public 
who use Eez-Away Relief. Finally, the 
proposed complaint alleges that 
respondents falsely represented that the 
informercial “30 Minutes” is an 
independent television program and is 
not paid commercial advertising.

The proposed consent order contains 
provisions designed to prevent the 
respondents from engaging in similar 
acts and practices in the future.

Part I of the proposed order prohibits 
respondents from representing that Eez- 
Away Relief or any substantially similar 
product is a new or unique method of 
treatment for arthritis pain or is a 
breakthrough in the treatment of 
arthritis pain. A ‘‘substantially similar 
product” is defined to mean any 
external analgesic that contains menthol 
as an active ingredient.

Part II of the proposed order prohibits 
respondents from representing that any 
drug: (A) Rapidly eliminates severe pain 
and physical disabilities suffered by 
those persons with arthritis or other 
similar conditions; (B) provides long
term paid relief; (C) increases the range 
of motion in the affected joints of those 
persons with arthritis or other similar 
conditions; (D) is more effective than 
other products in relieving pain or in 
treating the symptoms of those persons 
with arthritis or other similar 
conditions; or (E) relieves the pain of 
those persons with arthritis or other 
similar conditions by penetrating 
through the skin to the affected joint, 
unless respondents possess and rely 
upon competent ana reliable scientific 
evidence to support the representation. 
Part II of the order further provides that 
for representations covered by II.A, D.B 
and II.D, and for representations 
covered by II.C. other than a 
representation that the product may 
temporarily increase the range of motion 
in the affected joints of people with

arthritis by temporarily relieving minor 
pain in those joints, the substantiation 
must include adequate and well- 
controlled, double-blind clinical testing.

Part III of the proposed order 
prohibits respondents from making any 
representation about the health or 
medical benefits of any product or 
service for personal or household use 
unless respondents possess competent 
and reliable scientific evidence to 
support the representation.

Part IV of the proposed order 
prohibits respondents from 
misrepresenting that any product or 
service for personal or household use is 
a new or unique method of treatment for 
any disease or condition, or is a 
breakthrough in the treatment of any 
disease or condition.

Part V of the proposed order prohibits 
respondents, in connection with the 
promotion or sale of any product or 
service for personal or household use, 
from misrepresenting the existence, 
contents, validity, results, conclusions 
or interpretations of any test or study.

Part VI of the proposed order 
prohibits respondents from representing 
that any endorsement of any product or 
service for personal or household use 
represents that typical or ordinary 
experience of members of the public 
who use such product or service, unless 
the representation is substantiated. Part 
VI provides, however, that respondents 
may use such endorsements if the 
statements or depictions that comprise* 
the endorsements are true and accurate, 
and if respondents disclose clearly and 
prominently and in close proximity to 
the endorsement what the generally 
expected performance would be in the 
depicted circumstances or the limited 
applicability of the endorser’s 
experience to what consumers may 
generally expect to achieve, that is, that 
consumers should not expect to 
experience similar results.

Part VII of the proposed order 
prohibits respondents from creating, 
producing, selling, or disseminating any 
advertisement that misrepresents that it 
is not a paid advertisement; or any 
video advertisement fifteen (15) minutes 
in length or longer that does not display 
visually, in a clear and prominent 
manner and for a length of time 
sufficient for an ordinary consumer to 
read, within the first thirty (30) seconds 
of the commercial and immediately 
before each presentation of ordering 
instructions for the product or service, 
the following disclosure:

“THE PROGRAM YOU ARE 
WATCHING IS A PAID 
ADVERTISEMENT FOR [THE 
PRODUCT OR SERVICE).”

Part VIII of the proposed order 
provides that nothing in the proposed 
order prohibits respondents from 
making any representation for any drug 
that is permitted in labeling for any 
such drug under any tentative final or 
final standard promulgated by the Food 
and Drug Administration, or under any 
new drug application approved by the 
Food and Drug Administration.

Part IX of the proposed order requires 
the respondents to maintain copies of 
all materials relied upon in making any 
representation covered by the order, and 
all materials that contradict, qualify, or 
call into question such representations.

Part X of the proposed order requires 
that Olsen Laboratories, Inc. and 
Richfield Distributor^, Inc. notify the 
Commission at least thirty (30) days 
prior to certain proposed changes in 
their corporate structure.

Part XI of the proposed order requires 
that Olsen Laboratories, Inc. and 
Richfield Distributors, Inc. distribute 
copies of the order to certain personnel.

Part XII of the proposed order requires 
that Peter F. Olsen, for a period of seven
(7) years, notify the Commission within 
thirty (30) days of the discontinuance of 
his present business or employment and 
of his affiliation with any new business 
or employment.

Part XIII of the proposed order 
requires that respondents file with the 
Commission one or more reports 
detailing their compliance with the 
order.

The purpose of this analysis is to 
facilitate public comment on the 
proposed order, and it is not intended 
to constitute an official interpretation of 
the agreement and proposed order, or to 
modify any of their terms.
Benjamin I. Berman,
Acting Secretary.
[FR Doc. 94-29576 Filed 12-1-94; 8:45 am] 
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administration
[OACT-046-N]
RIN 0938-AG49

Medicare Program; Part A Premium for 
1995 for the Uninsured Aged and for 
Certain Disabled Individuals Who Have 
Exhausted Other Entitlement
AGENCY: Health Care Financing 
Administration (HCFA), HHS.
ACTION: Notice.

SUMMARY: This notice announces the 
hospital insurance premium for
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calendar year 1995 under Medicare's 
hospital insurance program (Part A) for 
the uninsured aged and for certain 
disabled individuals who have 
exhausted other entitlement. The 
monthly Medicare Part A premium for 
the 12 months beginning January 1,
1995 for these individuals is $261. The 
reduced premium for certain other 
individuals as described in this notice is 
$183. Section 1818(d) of the Social 
Security Act specifies the method to be 
used to determine these amounts. 
EFFECTIVE DATE: This notice is effective 
on January 1,1995.
FOR FURTHER INFORMATION CONTACT: John 
Wandishin, (410) 966-6389.
SUPPLEMENTARY INFORMATION:

I. Background
Section 1818 of the Social Security 

Act (the Act) provides for voluntary 
enrollment in the Medicare hospital 
insurance program (Medicare Part A), 
subject to payment of a monthly 
premium, of certain persons who are age 
65 and older, uninsured for social 
security or railroad retirement benefits 
and do not otherwise meet the 
requirements for entitlement to 
Medicare Part A. (Persons insured under 
the Social Security or Railroad 
Retirement Acts need not pay premiums 
for hospital insurance.)

Section 1818(d) of the Act requires 
the Secretary to estimate, on an average 
per capita basis, the amount to be paid 
from the Federal Hospital Insurance 
Trust Fund for services performed and 
for related administrative costs incurred 
in the following year with respect to 
individuals age 65 and over who will be 
entitled to benefits under Medicare Part
A. The Secretary must then, during 
September of each year, determine thle 
monthly actuarial rate (the per capita 
amount estimated above divided by 12) 
and publish the dollar amount to be 
applicable for the monthly premium in 
the succeeding year. If the premium is 
not a multiple of $1, the premium is 
rounded to the nearest multiple of $1 
(or, if it is a multiple of 50 cents but not 
of $1, it is rounded to the next highest 
$1). The 1994 premium under this 
method was $245 and was effective 
January 1994. (See 58 FR 58555; 
November 2,1993.)

Section 1818(d)(2) of the Act requires 
the Secretary to determine and publish, 
during September of each calendar year, 
the amount of the monthly premium for 
the following calendar year for persons 
who voluntarily enroll in Medicare Part

Section 1818A of the Act provides for 
voluntary enrollment in Medicare Part 
A, subject to payment of a monthly

premium , of certain disabled 
individuals who have exhausted other 
entitlement. These individuals are those 
not now entitled but who have been 
entitled under section 226(b) of the Act, 
continue to have the disabling 
impairment upon which their 
entitlement was based, and whose 
entitlement ended solely because they 
had earnings that exceeded the 
substantial gainful activity amount (as 
defined in section 223(d)(4) of the Act).

Section 1818A(d)(2) of the Act 
specifies that the premium determined 
under section 1818(d)(2) of the Act for 
the aged will also apply to certain 
disabled individuals as described above.

Section 13508 of the Omnibus Budget 
Reconciliation Act of 1993 (Pub. L. 103— 
66, enacted on August 10,1993) 
amended section 1818(d) of the Act to 
provide for a reduction-in the monthly 
premium amount for certain voluntary 
enrollees. The reduction applies for 
individuals who are not eligible for 
social security or railroad retirement 
benefits but who;

• Had at least 30 quarters of coverage 
under title II of the Act;

• Were married and had been married 
for the previous 1-year period to an 
individual who had at least 30 quarters 
of coverage;

• Had been married to an individual 
for at least 1 year at the time of the 
individual's death and the individual 
had at least 30 quarters of coverage; or

• Are divorced from an individual 
who at the time of divorce had at least 
30 quarters of coverage and the marriage 
lasted at least 10 years.

For calendar year 1995, section 
1818(d)(4)(A), as added by section 
13508 of Public Law 103-66 specifies 
that the monthly premium that these 
individuals will pay for calendar year 
1995 will be equal to the monthly 
premium for aged voluntary enrollees 
reduced by 30 percent.

II. Premium Amount for 1995

Under the authority of sections 
18i8(d)(2) and 1818A(d)(2) of the Act, 
the Secretary has determined that the 
monthly Medicare Part A hospital 
insurance premium for the uninsured 
aged and for certain disabled 
individuals who have exhausted other 
entitlement for the 12 months beginning 
January 1,1995 is $261.

The monthly premium for those 
individuals entitled to a 30 percent 
reduction in the monthly premium for 
the 12-month period beginning January. 
1,1995 is $183.

III. Statement of Actuarial Assumptions 
and Bases Employed in Determining the 
Monthly Premium Rate

As discussed in section I of this 
notice, the monthly Medicare Part A 
premium for 1995 is equal to the 
estimated monthly actuarial rate for 
1995 rounded to die nearest multiple of 
$1. The monthly actuarial rate is 
defined to be one-twelfth of the average 
per capita amount that the Secretary 
estimates will be paid from the Federal 
Hospital Insurance Trust Fund for 
services performed and related 
administrative costs incurred in 1995 
for individuals age 65 and over who will 
be entitled to benefits under the hospital 
insurance program. Thus, the number of 
individuals age 65 and over who will be 
entitled to hospital insurance benefits 
and the costs incurred on behalf of these 
beneficiaries must be projected to 
determine the premium rate.

The principal steps involved in 
projecting the future costs of the 
hospital insurance program are (a) 
establishing the present cost of services 
furnished to beneficiaries, by type of 
service, to serve as a projection base; (b) 
projecting increases in payment 
amounts for each of the various service 
types; and (c) projecting increases in 
administrative costs. Establishing 
historical Medicare Part A enrollment 
and projecting future enrollment, by 
type of beneficiary, is part of this 
process.

We have completed all of the above 
steps, basing our projections for 1995 on 
(a) current historical data and (b) 
projection .assumptions under current 
law from the Midsession Review of the 
President’s Fiscal Year 1995 Budget, 
incorporating the provisions of Public 
Law 103-66. It is estimated that in 
calendar year 1995, 32.548 million 
people age 65 and over will be entitled 
to Medicare Part A benefits (without 
premium payment), and that these 
individuals will, in 1995, incur 
$102,113 billion of benefits for services 
performed and related administrative 
costs. Thus, the estimated monthly 
average per capita amount is $261.44 
and the monthly premium is $261. The 
monthly premium for those individuals 
eligible to pay this premium reduced by 
30 percent is $183.
IV. Costs to Beneficiaries

The 1995 Medicare Part A premium is 
about 7 percent higher than the $245 
monthly premium amount for the 12- 
month period beginning January 1,
1994.

We estimate that there will be, in 
calendar year 1995, approximately 
277,000 enrollees who will voluntarily
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enroll in Medicare Part A by paying the 
full premium and who do not otherwise 
meet the requirements for entitlement. 
An additional 5,000 enrollees will be 
paying the reduced premium. The 
estimated overall effect of the changes 
in the premium will be a cost to these 
voluntary enrollees of about $50 
million.
V. Impact Statement

This notice merely announces 
amounts required by legislation, This 
notice is not a proposed rule or a final 
rule issued after a proposal, and it does 
hot alter any regulation or policy. 
Therefore, we have determined, and the 
Secretary certifies, that no analyses are 
required under Executive Order 12866, . 
the Regulatory Flexibility Act (5 U.S.C 
601 through 612) or section 1102(b) of 
the Act.

In accordance with the provisions of 
Executive Order 12866, this notice was 
reviewed by the Office of Management 
and Budget.

Authority: Sections 1818(d)(2) and 
l818A(d)(2) of the Social Security Act (42 
U.S.C 1395i-2(d)(2) and 1395i-2a(d)(2)). 
(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance)

Dated: September 27,1994.
Bruce C. Vladeck,
Administrator, Health Care Financing 
Administration.

Dated: October 20,1994.
Donna E. Shalala,
Secretary.
(FR Doc, 94-29556 Filed 11-30-94; 8:45 ami 
BILLING CODE 4120-01-P

[0ACT-048-N]

RIN 0938-AG51Y

Medicare Program; Inpatient Hospital 
Deductible and Hospital and Extended 
Care Services Coinsurance Amounts 
for 1995
AGENCY: Health Care Financing 
Administration (HCFA), HHS.
ACTION: Notice.

SUMMARY: This notice announces the 
inpatient hospital deductible arid the 
hospital and extended care services 
coinsurance amounts for services 
furnished in calendar year 1995 under 
Medicare’s hospital insurance program 
(Medicare Part A). The Medicare statute 
specifies the formulae to be used to 
determine these amounts.

The inpatient hospital deductible will 
be $716. The daily coinsurance amounts 
will be: (a) $179 for the 61st through 
90th days of hospitalization in a benefit 
period; (b) $358 for lifetime reserve

days; and (c) $89.50 for the 21st through 
100th days of extended care services in 
a skilled nursing facility in a benefit 
period.
EFFECTIVE DATE: This notice is effective 
on January 1,1995.
FOR FURTHER INFORMATION CONTACT: John 
Wandishin, (410) 966-6389 For case- 
mix analysis only: Gregory J. Savord, 
(410) 966-6384.
SUPPLEMENTARY INFORMATION:

I. Background
Section 1813 of the Social Security 

Act (the Act) provides for an inpatient 
hospital deductible to be subtracted 
from the amount payable by Medicare 
for inpatient hospital ̂ services furnished 
to a beneficiary. It also provides for 
certain coinsurance amounts to be 
subtracted from the amounts payable by 
Medicare for inpatient hospital and 
extended care services. Section 
1813(b)(2) of the Act requires the 
Secretary to determine and publish 
between September 1 and September 15 
of each year the amount of the inpatient 
hospital deductible and the hospital and 
extended care services coinsurance 
amounts applicable for services 
furnished in the following calendar 
year.
II. Computing the Inpatient Hospital 
Deductible for 1995

Section 1813(b) of the Act prescribes 
the method for computing the amount of 
the inpatient hospital deductible. The 
inpatient hospital deductible is an 
amount equal to the inpatient hospital 
deductible for the preceding calendar 
year, changed by the Secretary’s best 
estimate of the payment-weighted 
average of the applicable percentage 
increases (as defined in section 
1886(b)(3)(B) of the Act). This estimate 
is used for updating the payment rates 
to hospitals for discharges in the fiscal 
year (FY) that begins on October 1 of the 
same preceding calendar year and 
adjusted to reflect real case mix. The 
adjustment to reflect real case mix is 
determined on the basis, of the most 
recent case mix data available. The 
amount determined under this formula 
is rounded to the nearest multiple of $4 
(or, if midway between two multiples of 
$4, to the next higher multiple of $4).

For FY 1995, section 
1886(b)(3)(B)(i)(X) of the Act, as 
amended by section 13501(a) of the 
Omnibus Budget Reconciliation Act of 
1993 (Public Law 103-66, enacted on 
August 10,1993), provides that the 
applicable percentage increase for urban 
prospective payment system hospitals is 
the market basket percentage increase 
minus 2.5 percent, and the applicable

percentage increase for rural prospective 
payment system hospitals is die amount 
necessary to equalize the rural and other 
urban national average standardized 
amounts. Section 1886(b)(3)(B)(ii)(V) of 
the Act, as added by section 13502(a) 
Public Law 103-66, provides that, for 
FY 1995, the otherwise applicable rate- 
of-increase percentages (die market 
basket percentage increase) for hospitals 
that are excluded from the prospective 
payment system are reduced by the 
lesser of 1 percentage point or the 
percentage point difference between 10 
percent and the percentage by which the 
hospital’s allowable operating costs of 
inpatient hospital services for cost 
reporting periods beginning in FY 1990 
exceeds the hospital’s target amount. 
Hospitals or distinct part hospital units 
with FY 1990 operating costs exceeding 
target amounts by 10 percent or more 
receive the market basket index 
percentage. The market basket 
percentage increases for FY 1995 are 3.6 
percent for prospective payment system 
hospitals and 3.7 percent for hospitals 
excluded from the prospective payment 
system, as announced in the Federal 
Register on September 1,1994 (59 FR 
45330). Therefore, the percentage 
increases for Medicare prospective 
payment rates are 1.1 percent for urban 
hospitals and 8.4 percent for rural 
hospitals. The average payment 
percentage increase for hospitals 
excluded from the prospective payment 
system is 3.13 percent, computed as 
required by section 13502 of Public Law 
103-66. Thus, weighting these 
percentages in accordance with 
payment volume, the Secretary’s best 
estimate of the payment-weighted 
average of the increases in the payment 
rates for FY 1995 is 1.92 percent.

To develop the adjustment for real 
case mix, an average case mix was first 
calculated for each hospital that reflects 
the relative costliness of that hospital’s 
mix of cases compared to that of other 
hospitals. We then computed the 
increase in average case mix for 
hospitals paid under the Medicare 
prospective payment system in FY 1994 
compared to FY 1993. (Hospitals, 
excluded from the prospective payment 
system were excluded from this 
calculation since their payments are 
based on reasonable costs and are 
affected only by real increases in case 
mix.) We used bills from prospective 
payment hospitals received in HCFA as 
of the end of July 1994. These bills 
represent a total of about 8 million 
discharges for FY 1994 and provide the 
most recent case mix data available at 
this time. Based on these bills, the 
increase in average case mix in FY 1994
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is 0.33 percent. Based on past 
experience, we expect overall case mix 
to increase to 0.85 percent as the year 
progresses and more F Y 1994 data 
become available.

Section 1813 of the Act requires that 
the inpatient hospital deductible be 
increased only by that portion of the 
case mix increase that is determined to 
be real. We estimate that the increase in 
real case mix is about 0.85 percent. This 
assumes that all of the increase in case 
mix is real.

Thus, the estimate of the payment- 
weighted average of the applicable 
percentage increases used for updating 
the payment rates is 1.92 percent, and 
the real case mix adjustment factor for 
the deductible is 0.85 percent.
Therefore, under the statutory formula, 
the inpatient hospital deductible for 
services furnished in calendar year 1995 
is $716. This deductible amount is 
determined by multiplying $696 (the 
inpatient hospital deductible for 1994) 
by the payment rate increase of 1.0192 
multiplied by the increase in real case 
mix of 1.0085 which equals $715.39 and 
is rounded to $716.
III. Computing the Inpatient Hospital 
and Extended Care Services 
Coinsurance Amounts for 1995

The coinsurance amounts provided 
for in section 1813 of the Act are 
defined as fixed percentages of the 
inpatient hospital deductible for 
services furnished in the same calendar 
year. Thus, the increase in the 
deductible generates increases in the 
coinsurance amounts. For inpatient 
hospital and extended care services 
furnished in 1995, in accordance with 
the fixed percentages defined in the law, 
the daily coinsurance for the 61st 
through 90th days of hospitalization in 
a benefit period will be $179 (1/4 of the 
inpatient hospital deductible); the daily 
coinsurance for lifetime reserve days 
will be $358 (1/2 of the inpatient 
hospital deductible); and die daily 
coinsurance for the 21st through 100th 
days of extended care services in a 
skilled nursing facility in a benefit 
period will be $89.50 (1/8 of the 
inpatient hospital deductible).
IV. Cost to Beneficiaries

We estimate that in 1995 there will be 
about 9.2 million deductibles paid at 
$716 each, about 3.6 million days 
subject to coinsurance at $179 per day 
(for hospital days 61 through 90), about 
1.6 million lifetime reserve days subject 
to coinsurance at $358 per day, and 
about 18.6 million extended care days 
subject to coinsurance at $89.50 per day. 
Similarly, we estimate that in 1994 there 
will be about 8.9 million deductibles

paid at $696 each, about 3.5 million 
days subject to coinsurance at $174 per 
day (for hospital days 61 through 90), 
about 1.6 million lifetime reserve days 
subject to coinsurance at $348 per day, 
and about 18.2 million extended care 
days subject to coinsurance at $87 per 
day. Therefore, the estimated total 
increase in cost to beneficiaries is about 
$530 million (rounded to the nearest 
$10 million), due to (1) the increase in 
the deductible and coinsurance amounts 
and (2) the change in the number of 
deductibles and daily coinsurance 
amounts paid.
V. Impact Statement

This notice merely announces 
amounts required by legislation. This 
notice is not a proposed rule or a final 
rule issued after a proposal and does not 
alter any regulation or policy. Therefore, 
we have determined, and the Secretary 
certifies, that no analyses are required 
under Executive Order 12866, the 
Regulatory Flexibility Act (5 U.S.C. 601 
through 612), or section 1102(b) of the 
Act.

In accordance with the provisions of 
Executive Order 12866, this notice was 
reviewed by the Office of Management 
and Budget.

Authority: Section 1813(b)(2) of the Social 
Security Act (42 U.S.C. 1395e(b)(2)).
(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance)

Dated: September 9,1994.
Bruce C. Vladeck,
Administrator, Health Care Financing 
Administration.

Dated: September 9,1994.
Donna E. Shalala,
Secretary.
[FR Doc. 94-29557 Filed 11-30-94; 8:45 am] 
BILLING CODE 4120-01-P

[OACT-047-N]

RIN 0938-AG50

Medicare Program; Monthly Actuarial 
Rates and Monthly Supplementary 
Medical Insurance Premium Rates 
Beginning January 1,1995
AGENCY: Health Care Financing 
Administration (HCFA), HHS.
ACTION: Notice.

SUMMARY: As required by section 1839 
of the Social Security Act, this notice 
announces the monthly actuarial rates 
for aged (age 65 or over) and disabled 
(under age 65) enrollees in the Medicare 
Supplementary Medical Insurance (SMI) 
program for calendar year 1995. It also 
announces the monthly SMI premium

rate to be paid by all enrollees during 
calendar year 1995. The monthly 
actuarial rates for 1995 are $73.10 for 
aged enrollees and $105.80 for disabled 
enrollees. The monthly SMI premium 
rate for 1995 is $46.10.
EFFECTIVE DATE: January 1,1995.
FOR FURTHER INFORMATION CONTACT: 
Carter S. Warfield, (410) 966-6396.
SUPPLEMENTARY INFORMATION:

I. Background
The Medicare Supplementary Medical 

Insurance (SMI) program is the 
voluntary Medicare Part B program that 
pays all or part of the costs for 
physicians’ services, outpatient hospital 
services, home health services, services 
furnished by rural health clinics, 
ambulatory surgical centers, and 
comprehensive outpatient rehabilitation 
facilities, and certain other medical and 
health services not covered by hospital 
insurance (Medicare Part A). The SMI 
program is available to individuals who 
are entitled to hospital insurance and to 
U.S. residents who have attained age 65 
and are citizens, or aliens who were 
lawfully admitted for permanent 
residence and have resided in the 
United States for 5 consecutive years. 
This program requires enrollment and 
payment of monthly premiums, as 
provided in 42 CFR part 407, subpart B, 
and part 408, respectively. The 
difference between the premiums paid 
by all enrollees and total incurred costs 
is met from the general revenues of the 
Federal government.

The Secretary of Health and Human 
Services is required by section 1839 of 
the Social Security Act (the Act) to issue 
two annual notices relating to the SMI 
program.

One notice announces two amounts 
that, according to actuarial estimates, 
will equal respectively, one-half the 
expected average monthly cost of SMI 
for each aged enrollee (age 65 or over) 
and one-half the expected average 
monthly cost of SMI for each disabled 
enrollee (under age 65) during the 
calendar year beginning the following 
January. These amounts are called 
“monthly actuarial rates.”

The second notice announces the 
monthly SMI premium rate to be paid 
by aged and disabled enrollees for the 
calendar year beginning the following 
January. (Although the costs to the 
program per disabled enrollee are 
different than for the aged, the law 
provides that they pay the same 
premium amount.) Beginning with the 
passage of section 203 of the Social 
Security Amendments of 1972 (Pub. L. 
92-603), enacted on October 30,1972, 
the premium rate was limited to the
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lesser of the actuarial rate for aged 
enrollees, or the current monthly 
premium rate increased by the same 
percentage as the most recent general 
increase in monthly title II Social 
Security benefits.

However, the passage of section 124 
of the Tax Equity and Fiscal 
Responsibility Act of 1982 (TEFRA) 
(Pub. L. 97-248), enacted on September 
3,1982, suspended this premium 
determination process. Section 124 of 
TEFRA changed the premium basis to 
50 percent of the monthly actuarial rate 
for aged enrollees (that is, 25 percent of 
program costs for aged enrollees). 
Section 606 of the Social Security 
Amendments of 1983 (Pub. L. 98-21), 
enacted on April 20,1983; section 2302 
of the Deficit Reduction Act of 1984 
(DRA) (Pub. L. 98-369), enacted on July 
18,1984: section 9313 of the 
Consolidated Omnibus Budget 
Reconciliation Act of 1985 (COBRA '85) 
(Pub. L. 99-272), enacted on April 7, 
1986; section 4080 of the Omnibus 
Budget Reconciliation Act of 1987 
(OBRA ’87) (Pub. L. 100-203), enacted 
on December 22,1987; and section 6301 
of the Omnibus Budget Reconciliation 
Act of 1989 (OBRA ’89) (Pub. L. 101- 
239), enacted on December 19,1989, 
extended the provision that the 
premium be based on 50 percent of the 
monthly actuarial rate for aged 
enrollees. This extension expired at the 
end of 1990.

The premium rate for calendar years 
1991 through 1995 was legislated by 
section 1839(e)(1)(B) of the Act, as 
added by section 4301 of the Omnibus 
Budget Reconciliation Act of 1990 
(OBRA ’90) (Pub. L. 101-508), enacted 
on November 5 ,199Q. In January 1996, 
the premium determination basis would 
have reverted to the method established 
by the 1972 Social Security Act 
Amendments. However, section 13571 
of the Omnibus Budget Reconciliation 
Act of 1993 (OBRA ’93) (Pub. L. 103- 
66), enacted on August 10,1993, 
changed the premium basis to 50 
percent of the monthly actuarial rate for 
aged enrollees for calendar years 1996 
through 1998. In January 1999, the 
premium determination basis will revert 
to the method established by the 1972 
Social Security Act Amendments, 
except on a calendar year basis.

Section 1839(e)(l)(B)(v) specifies that 
the premium rate for calendar year 1995 
is $46.10.

A farther provision affecting the 
calculation of the SMI premium is 
section 1839(f) of the Act, as amended 
by section 211 of the Medicare 
Catastrophic Coverage Act of 1988 (Pub. 
L. 100-360), enacted on July 1,1988. 
(The Medicare Catastrophic Coverage

Repeal Act of 1989 (Pub. L. 101-234), 
enacted on December 13,1989, did not 
repeal the revisions to section 1839(f) 
made by Pub. L. 100-360.) Section 
1839(f) provides that if an individual is 
entitled to benefits under section 202 or 
223 of the Act (the Old-Age and 
Survivors Insurance Benefit and the 
Disability Insurance Benefit, 
respectively) and has the SMI premiums 
deducted from these benefit payments, 
the premium increase will be reduced to 
avoid causing a decrease in the 
individual’s net monthly payment. This 
occurs if the increase in the individual’s 
Social Security benefit due to the cost- 
of-living adjustment under section 
215(i) of the Act is less than the increase 
in the premium. Specifically, the 
reduction in the premium amount 
applies if the individual is entitled to 
benefits under section 202 or 223 of the 
Act for November and December of a 
particular year and the individual’s SMI 
premiums for December and the 
following January are deducted from the 
respective month’s section 202 or 223 
benefits. (A check for benefits under 
section 202 or 223 is received in the 
month following the month for which 
the benefits are due. The SMI premium 
that is deducted from a particular check 
is the SMI payment for die month in 
which the check is received. Therefore, 
a benefit check for November is not 
received until December, but has the 
December’s SMI premium deducted 
from it.) (This change, in effect, 
perpetuates former amendments that 
prohibited SMI premium increases from 
reducing an individual’s benefits in 
years in which the dollar amount of the 
individual’s cost-of-living increase in 
benefits was not at least as great as the 
dollar amount of the individual’s SMI 
premium increase.)

Generally, if a beneficiary qualifies for 
this protection (in order to qualify, a 
beneficiary must have been in current 
payment status for November and 
December of the previous year), the 
reduced premium for the individual for 
that January and for each of the 
succeeding 11 months for which he or 
she is entitled to benefits under section 
202 or 223 of the Act is the greater of 
the following;

(1) The monthly premium for January 
reduced as necessary to make the 
December monthly benefits, after the 
deduction of the SMI premium for 
January, at least equal to the preceding 
November’s monthly benefits, after the 
deduction of the SMI premium for 
December, or

(2) The monthly premium for that 
individual for that December.

In determining the premium 
limitations under section 1839(f) of the

Act, the monthly benefits to which an 
individual is entitled under section 202 
or 223 do not include retroactive 
adjustments or payments and 
deductions on account of work. Also, 
once the monthly premium amount has 
been established under section 1839(f) 
of the Act, it will not be changed during 
the calendar year even if there are 
retroactive adjustments or payments and 
deductions on account of work that - 
apply to the individual’s monthly 
benefits.

Individuals who have enrolled in the 
SMI program late or have reenrolled 
after the termination of a coverage 
period are subject to an increased 
premium under section 1839(b) of the 
Act. That increase is a percentage of the 
premium and is based on the new 
premium rate before any reductions . 
under section 1839(f) are made.
II. Notice of Monthly Actuarial Rates 
and Monthly Premium Rate

The monthly actuarial rates 
applicable for calendar year 1995 are 
$73.10 for enrollees age 65 and over, 
and $105.80 for disabled enrollees 
under age 65. The accompanying 
statement (section III.) gives the 
actuarial assumptions and bases from 
which these rates are derived. The 
monthly premium rate will be $46.10 
during calendar year 1995.
III. Statement ofActuarial Assumptions 
and Bases Employed in Determining the 
Monthly Actuarial Rates and the 
Monthly Premium Rate for the 
Supplementary Medical Insurance 
Program Beginning January 1995
A. A ctuarial Status o f  the 
Supplem entary M edical Insurance Trust 
Fund

Under the law, the starting point for 
determining the monthly premium is 
the amount that would be necessary to 
finance the SMI program on an incurred 
basis; that is, the amount of income that 
would be sufficient to pay for services 
furnished during that year (including 
associated administrative costs) even 
though payment for some of these 
services will not be made until after the 
close of the year. The portion of income 
required to cover benefits not paid until 
after the close of the calendar year is 
added to the trust fund and used when 
needed.

The rates are established 
prospectively and are, therefore, subject 
to projection error. Additionally, 
legislation enacted after the financing 
has been established, but effective for 
the period for which the financing has 
been set, may affect program costs. As 
a result, the income to the program may
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not equal incurred costs. Therefore, moderate degree of variation between expenses. Table 1 summarizes the
trust fund assets should be maintained actual and projected, costs in addition to estimated actuarial status of the trust
at a level that is adequate to cover a the amount of incurred but unpaid fund as of the end of the financing

period for 1993 through 1994.

Table 1.—Estimated Actuarial S tatus of the SMI T rust Fund as of the End of the F inancing Period
[In billions of dollars]

Financing period ending Assets Liabilities Assets less 
liabilities

Dec. 3 1 ,1 9 9 3 ....................................................... ........................................ :................. $24,131
19.100

$3,494
4.557

$20,637
14.543Dec. 3 1 ,1 9 9 4 ...................................................................................................................

B. M onthly A ctuarial Rate fo r  Enrollees 
Age 65 and Older

The monthly actuarial rate for 
enrollees age 65 and older is one-half of 
the monthly projected cost of benefits 
and administrative expenses for each 
enrollee age 65 and older, adjusted to 
allow for interest earnings on assets in 
the trust fund and a contingency 
margin. The contingency margin is an 
amount appropriate to provide for a 
moderate degree of variation between 
actual and projected costs and to 
amortize unfunded liabilities.

The monthly actuarial rate for 
enrollees age 65 and older for calendar 
year 1995 was determined by projecting 
per-enrollee cost for the 12-month 
periods ending June 30,1995, and June 
30,1996, by type of service. Although 
the actuarial rates are now applicable 
for calendar years, projections of per- 
enrollee costs were determined on a July 
to June period, consistent with the July 
annual fee screen update used for 
benefits before the passage of section 
2306(b) of Public Law 98-369. The 
values for the 12-month period ending 
June 30,1992 were established from 
program data. Subsequent periods were 
projected using a combination of 
program data and data from external 
sources. The projection factors used are 
shown in Table 2. Those per-enrollee 
values are then adjusted to apply to a 
calendar year period. The projected 
values for financing periods from 
January 1,1992, through December 31, 
1995, are shown in Table 3.

The projected monthly rate required 
to pay for one-half of the total of 
benefits and administrative costs for 
enrollees age 65 and over for calendar 
year 1995 is $77.95. The monthly 
actuarial rate of $73.10 provides an 
adjustment of -$ 1 .5 8  for interest 
earnings and —$3.27 for a contingency 
margin. Based on current estimates, it 
appears that the assets are more than 
sufficient to cover the amount of 
incurred but unpaid expenses and to 
provide for a moderate degree of 
projection error. Thus, a negative

contingency margin is needed to reduce 
assets toward a more appropriate level.

An appropriate level for assets 
depends on numerous factors. The most 
important of these factors are: (1) The 
difference from prior years in the actual 
performance of the program and 
estimates made at the time financing 
was established, and (2) the expected 
relationship between incurred and cash 
expenditures. Ongoing analysis is made 
of the former as the trends in the 
differences vary over time.
C. M onthly A ctuarial Rate fo r  D isabled 
Enrollees

Disabled enrollees are those persons 
enrolled in SMI because of entitlement 
(before age 65) to disability benefits for 
more than 24 months or because of 
entitlement to Medicare under the end- 
stage renal disease program. Projected 
monthly costs for disabled enrollees 
(other than those suffering from end- 
stage renal disease) are prepared in a 
fashion exactly parallel to projection for 
the aged, using appropriate actuarial 
assumptions (see Table 2). Costs for the 
end-stage renal disease program are 
projected differently because of the 
different nature of services offered by 
the program. The combined results for 
all disabled enrollees are shown in 
Table 4.

The projected monthly rate required 
to pay for one-half of the total of 
benefits and administrative costs for 
disabled enrollees for calendar year 
1995 is $95.98. The monthly actuarial 
rate of $105.80 provides an adjustment 
of -$ 1 .5 8  for interest earnings and 
$11.40 for a contingency margin. Based 
on current estimates, it appears that 
assets alone are not sufficient to cover 
the amount of incurred but unpaid 
expenses and to provide for a moderate 
degree of variation between actual and 
projected costs. Thus, a positive 
contingency margin is needed to build 
assets to more appropriate levels.
D. Sensitivity Testing

Several factors contribute to 
uncertainty about future trends in

medical care costs. In view of this, it 
seems appropriate to test the adequacy 
of the rates announced here using 
alternative assumptions. The most 
unpredictable factors that contribute 
significantly to future costs are 
outpatient hospital costs, physician 
residual (as defined in Table 2), and 
increases in physician fees as 
constrained by the program’s physician 
fee schedule that began implementation 
January 1,1992. Two alternative sets of 
assumptions and the results of those 
assumptions are shown in Table 5. One 
set represents increases that are lower 
and is, therefore, more optimistic than 
the current estimate. The other set 
represents increases that are higher and 
is, therefore, more pessimistic than the 
current version. The values for the 
alternative assumptions were 
determined from a study on the average 
historical variation between actual and 
projected increases in the respective 
increase factors. All assumptions not 
shown in Table 5 are the same as in 
Table 2.

Table 5 indicates that, under the 
assumptions used in preparing this 
report, the monthly actuarial rates will 
result in an excess of assets over 
liabilities of $13,088 billion by the end 
of December 19&5. This amounts to 17 
percent of the estimated total incurred 
expenditures for the following year. 
Assumptions which are somewhat more 
pessimistic (and, therefore, test the 
adequacy of the assets to accommodate 
projection errors) produce a deficit of 
$1,198 billion by the end of December 
1995, which amounts to 1.4 percent of 
the estimated total incurred 
expenditures for the following year. 
Under fairly optimistic assumptions, the 
monthly actuarial rates will result in a 
surplus of $26,283 billion by the end of 
December 1995, which amounts to 38.4 
percent of the estimated total incurred 
expenditures for the following year.
E. Premium Rate

Section 4301 of OBRA ’90 added 
section 1839(e)(l)(B)(v) to the Act, 
which provides that the monthly
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premium rate for 1995, for both aged 
and disabled enrollees, is $46.10.

Table 2.—Projection Factors1 12-Month Periods Ending J une 30 o f  1992-1996
[In percent]

12-month period ending June 30
Physicians’ Services Outpatient 

hospital serv- 
ices

Home health 
agency serv

ices4

Group prac
tice prepay
ment plans

Independent
Fees2 Residual3 lab services

Aged:
1992 .......................................................................... -1 .6 2.8 8.2 -1 4 .2 14.5 7.8
1993 .......................................................................... 0.5 -1 .5 12.6 63.2 15.7 7.3
1994 .......................................................................... 2.6 3.4 10.9 15.2 18.0 -5 .7
1995 .............. ........................................................... 4.4 3.5 11.8 16.1 21.4 8.4
1996 .......................................................................... 3.0 4.4 11.8 15.3 18.4 8.5
Disabled:
1992 ...................... .................................................. -1 .6 0.3 15.5 0.0 9.5 11.4
1993 ............................................. ............................ 0.5 4.1 17.2 0.0 13.3 5.3
1994 .......................................................................... 2.6 1.4 6.2 0.0 -3 .5 -1 .1
1995 .......................................................................... 4.4 1.4 12.7 0.0 19.6 7.6
1996 .......................................................................... 3.0 2.6 16.8 0.0 26.0 4.9

1 All values are per enrollee.
2 As recognized for payment under the program.
3 Increase in the number of services received per enrollee and greater relative use of more expensive services.
4 Since July 1, 1981, home health agency services have been almost exclusively provided by the Medicare hospital insurance (HI) program. 

However, for those SMI enrollees not entitled to HI, the coverage of these services is provided by the SMI program. Since all SMI disabled en
rollees are entitled to HI, their coverage of these services is provided by the HI program.

Table 3 — Derivation of Monthly Actuarial Rate for Enrollees Age 65 and Over F inancing Periods Ending
D e c e m b e r  31 ,1992 T h r o u g h  D e c e m b e r  31 ,1995

Financing periods

CY
1992

CY
1993

CY
1994

CY
1995

Covered services (at level recognized):
Physicians’ reasonable charges ............................................................................................................. $51.40 $52.71 $56.45 $60.84
Outpatient hospital and other institutions ............................................................................................. . 15.72 17.56 19.55 21.86
Home health agencies ....................................................................................... ..................................... 0.12 0.15 0.18 .021
Group practice prepayment plans.................................................................................... ...................... 7.02 8.21 9.84 11.79
Independent lab ....................................................................................................... ................................ 2.39 2.40 2.43 2.64

Total services.................................................................................................................................... 76.65 81.03 88.45 97.34
Cost-sharing:

Deductible .................... ............................................................................................................................ -3.60 -3.60 -3.62 -3.63
Coinsurance.............................................................................................................................................. -13.85 -14.68 — 16.12 -17.82

Total benefits ............................... ........................................................................ ........................ . 59.20 62.75 68.71 75.89
Administrative expenses .............................. ....................................................................... .......................... 1.98 1.99 1.99 2.06

Incurred expenditures .............. ........................................................................................................ 61.18 64.74 70.70 77.95
Value of interest......................................................................................................................... ..................... -2.20 -2.45 -2.28 -1.58
Contingency margin for projection error and to amortize the surplus or deficit.................. ..................... 1.82 8.21 -6.62 -3.27

Monthly actuarial rate .............................................................................................. ........................ $60.80 $70.50 $61.80 $73.10

Table 4.—Derivation of Monthly Actuarial Rate for Disabled Enrollees Financing Periods Ending
December 31 ,1992  Through December 31 ,1995

Financing Periods

CY
1992

CY
1993

CY
1994

CY
1995

Covered services (at level recognized):
Physicians’ reasonable charges ........... .................................................................................................
Outpatient hospital and other institutions ..............................................................................................
Home health agencies ................................................................ ................................................... .........
Group practice prepayment plans...........................................................................................................
Independent lab .......................................................................................................................................

Total services ...................................................................................................... .............................
Cost-sharing:

Deductible .................... ....... ............................. ........................... ...........................................................

$58.79
37.77

0.00
1.90
2.52

$61.48
40.06
0.00
1.98
2.60

$64.39
42.26

0.00
2.14
2.69

$68.04
45.84

0.00
2.63
2.85

100.98

-3 .4 2

106.12

-3 .4 2

111.48

-3 .4 3

119.36

-3 .4 4
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Table 4 —Derivation of Monthly Actuarial Rate for Disabled Enrollees F inancing Periods Ending 
December 31 ,1992  Through December 3 1 ,1 9 9 5 —Continued

Financing Periods

CY
1992

CY
1993

CY
1994

CY
1995

Coinsurance............................................................................................................... -1 8 .9 2 -19.91 -20 .9 4 -22 .4 7
Total Benefits........................ .................................................................................. 78.64

2.64
82.79

2.63
87.11

2.53
93.45
2.53Administrative expenses .......................................................................................

Incurred expenditures ................................................................................. ............... 81.28
-2 .41

1.93

85.42
-2 .3 4
-0 .1 8

89.64
-1 .8 0

-1 1 .7 4

95.98
-1 .5 8
11.40

Value of interest.................. .,....................................................................................
Contingency margin for projection error and to amortize the surplus or deficit........... ............................

Monthly actuarial rate ........... .......................................................................... ....... ........ $80.80 $82.90 $76.10 $105.60

Table 5.—Actuarial S tatus o f  the SMI Tru st  F und Under Three S ets  of Assumptions for F inancing P eriods
Through December 31,1995

This projection Low cost projection High cost projection

12-month period ending June 
30,

12-month period ending June 
30,

12-month period ending June 
30,

1994 1995 1996 1994 1995 1996 1994 1995 1996

Projection factors (in percent): 
Physician fees1

Aged ........................................................... . 2.6 4.4 3.0 2.0 2.4 0.9 3.2 6.4 5.1
Disabled...................................................... 2.6 4.4 3.0 2.0 2.4 0.9 3.2 6.4 5.1

Utilization of physician services2
A ged............................................................ 3.4 3.5 4.4 1.8 1.1 1.9 5.0 5.9 7.0
Disabled ...................................................... 1.4 1.4 2.6 -1 .5 -1 .7 -.1 4.2 4.5 5.3

Outpatient hospital services per enroilee
A ged............................................................ 10.9 11.8 11.8 5.9 6.3 6.7 15.8 17.3 16.9
Disabled................................ ............ ........ 6.2 12.7 16.8 1.0 7.4 11.2 11.4 18.0 22.5

As of December 31, As of December 31, As of December 31,

1993 1994 1995 1993 1994 1995 1993 1994 1995
Actuarial status (in billions):

Assets ......................................... ............... $24,131 $19,100 $18,994 $24,131 $22,739 $29,397 $24,131 $15,238 $7,601
Liabilities.................................................. 3.494 4.557 5.906 1.211 2.070 3.114 5.819 7.102 8.799

Assets less liabilities.......................... 20.637 14.543 13.088 22.920 20.669 26.283 18.312 8.136 -1 .1 9 8
Ratio of assets less liabilities to expenditures

(in percent)3 ............ „.................................... 33.6 21.1 17.0 39.7 33.2 38.4 28.0 10.7 -1 .4
1 As recognized for payment under the program.
2 Increase in the number of services received per enroilee and greater relative use of more expensive services.
3 Ratio of assets less liabilities at the end of the year to total incurred expenditures during the following year, expressed as a percent

IV. Cost to Beneficiaries

The monthly SMI premium rate of 
$46.10 for all enrollees during calendar 
year 1995 is 12.2 percent higher than 
the $41.10 monthly premium amount 
for the previous financing period. The 
estimated cost of this increase over the 
current premium to the approximately 
36 million SMI enrollees will be about 
$2.15 billion for calendar year 1995.
V. Regulatory Impact Statement

This notice merely announces 
amounts required by section 1839 of the 
Social Security Act. This notice is not 
a proposed rule or a final rule issued 
after a proposal, and does not alter any

regulations. Therefore, we have 
determined, and the Secretary certifies, 
that no analyses are required under the 
Regulatory Flexibility Act (5 U.S.C. 601 
through 612) or section 1102(b) of the 
Act.

In accordance with the provisions of 
Executive Order 12866, this notice was 
reviewed by the Office of Management 
and Budget
(Section 1839 of the Social Security Act; 42 
U.S.C 1395r)
(Catalog of Federal Domestic Assistance 
Program No. 93.774, Medicare— 
Supplementary Medical Insurance)

Dated: October 12,1994.
Bruce C. Vladeck,
A dm inistrator, H ealth Care Financing 
A dm inistration.

Dated: November 9,1994.
Donna E. Shalala,
Secretary.
[FR Doc. 94-29558 Filed 11-30-94; 8:45 am] 
BILLING CODE 4120-01-P

Social Security Administration

1994 Advisory Council on Social 
Security; Meeting

AGENCY: Social Security Administration, 
HHS.
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ACTION: N otice o f pub lic m eeting.

SUMMARY: In accordance with the 
Federal Advisory Committee Act, this 
notice announces a meeting of the 1994 
Advisory Council on Social Security 
(the Council).
DATES: December 16,1994, 8:30 a.m. to 
5- p.m. and December 17,1994, 9 a.m. 
to 12 noon.
ADDRESSES: The Capitol Hilton, 16th & 
K Streets NWi, Washington, DC 20036, 
(202) 393-1000.
FOR FURTHER INFORMATION CONTACT:
By mail—Dan Wartonick, 1994 
Advisory Council on Social Security, 
Room 639H, Hubert H. Humphrey 
Building, 200 Independence Avenue 
SW., Washington, DC 20201; By 
telephone—(202) 205-4861; By 
telefax—(202) 260-6101.
SUPPLEMENTARY INFORMATION:

I. Purpose
Under section 706 of the Social 

Security Act (the Act), the Secretary of 
Health and Human Services (the 
Secretary) appoints the Council every 4 
years. The Council examines issues 
affecting the Social Security Old-Age, 
Survivors, and Disability Insurance 
(OASDI) programs, as well as the 
Medicare program and Impacts on the 
Medicaid program, which were created 
under the Act.

In addition, the Secretary has asked 
the Council specifically to address the 
following:

• Social Security financing issues, 
including developing recommendations 
for improving the long-range financial 
status of the OASDI programs;

• General program issues such as the 
relative equity and adequacy of Social 
Security benefits for persons at various 
income levels, in various family 
situations, and various age cohorts, 
taking into account such factors as the 
increased labor force participation of 
women, lower marriage rates, increased 
likelihood of divorce, and higher 
poverty rates of aged women.

In addressing these topics, the 
Secretary suggested that the Council 
may wish to analyze the relative roles of 
the public and private sectors in 
providing retirement income, how 
policies in both sectors affect retirement 
decisions and the economic status of the 
elderly, and how the disability 
insurance program provisions and the 
availability of health insurance and 
health care costs affect such matters.

The Council is composed of 12 
members in addition to the chairman: 
Robert Ball, Joan Bok, Ann Combs,
Edith Fierst, Gloria Johnson, Thomas 
Jones, George Kourpias, Sylvester

Schieber, Gerald Shea, Marc Twinney, 
Fidel Vargas, and Carolyn Weaver. The 
chairman is Edward Gramlich.

The Council met previously on June 
24-25 (59 FR 30367), July 29,1994 (59 
FR 35942), September 29-30 (59 FR 
47146), October 21-22 (59 FR 51451), 
and November 18-19 (59 FR 55272).
II. Agenda

The following topics will be 
presented and discussed:

• Adequacy and equity of Social 
Security benefits;

• Review of demographic issues 
regarding a) trends in mortality and 
morbidity and b) life expectancies;

• Trust Fund investment and budget 
treatment options and alternatives; and

• Trends in private sector retirement 
savings and investment.

The agenda items are subject to 
change as priorities dictate.

The meeting is open to the public to 
the extent that space is available. 
Interpreter services for persons with 
hearing impairments will be provided. 
A transcript of the meeting will be 
available to the public on an at-cost-of 
duplication basis. The transcript can be 
ordered from the Executive Director of 
the Council.
(Catalog of Federal Domestic Assistance 
Program Nos. 93.802, Social Security- 
Disability Insurance; 93.803, Social Security- 
Retirement Insurance; 93.805, Social 
Security-Survivors Insurance)

Dated: November 25,1994.
David Lindeman,
Executive D irector, 1994 A dvisory Council on 
Social Security.
[FR Doc. 94-29554 Filed 11-30-94; 8:45 am] 
BILLING CODE 4190-29-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[NM -830-1310-01; OKNM 89186]

Notice of Proposed Reinstatement of 
Terminated Oil and Gas Lease; New 
Mexico

AGENCY: Bureau Of Land Management, 
Interior.
ACTION: Notice.

i--- ------------ ---------- ----- ----------
SUMMARY: Under the provisions of 
Public Law 97-451, a petition for 
reinstatement of Oil and Gas Lease 
OKNM 89186, Haskell County, 
Oklahoma, was timely filed and was 
accompanied by all required rentals and 
royalties accruing from September 1, 
1993, the date of termination. No valid 
lease has been issued affecting the land. 
The lessee has agreed to new lease terms 
for rentals and royalties at rates of

$10.00 per acre, or fraction thereof, and 
16 '% percent, respectively. Payment of 
a $500.00 administrative fee has been 
made. Having met all the requirements 
for reinstatement of the lease as set in 
Section 31(d) and (e) of the Mineral 
Leasing Act of 1920, as amended (30 
U.S.C. 188(d) and (e)), the Bureau of 
Land Management is proposing to 
reinstate the lease effective September 1, 
1993, subject to the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above, and the reimbursement for cost 
of publication of this Notice.
FOR FURTHER INFORMATION CONTACT: 
Grace Gonzales, BLM, New Mexico 
State Office, (505) 438-7539.

Dated: November 15,1994.
Grace Gonzales,
Acting Chief, Lease Maintenance Unit 
[FR Doc. 94-29588 Filed 11-30-94; 8:45 am] 
BILUNG CODE 4310-E B -M

[MT-930-1430-01; MTM 79331]

Notice of Conveyance of Certain Lands 
and Order Providing for Opening of 
Public Land in Valley County, Montana
AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice,

SUMMARY: This order will open land 
conveyed to the United States in an 
exchange under the Federal Land Policy 
and Management Act of 1976,43 U.S.C. 
1701 et seq. (FLPMA), to the operation 
of the public land laws. The land that 
was acquired in the exchange provides 
legal yearlong access to isolated public 
land on Timber Creek and the east side 
of the Burnt Lodge Wilderness Study 
Area. No minerals were exchanged by 
either party. The public interest was 
well served through completion of this 
exchange.
EFFECTIVE DATE: March 6,1995.
FOR FURTHER INFORMATION CONTACT: 
Sandra Wayd, BLM Montana State 
Office, P.O. Box 36800, Billings, 
Montana 59107, 406-255-2949. 
SUPPLEMENTARY INFORMATION: 1. Notice 
is hereby given that pursuant to Section 
206 of FLPMA, the following described 
land was transferred to Horse Ranch 
Inc.: v
Principal Meridian, Montana 
T. 24 N..R. 34 E.,

Sec. 18, lots 1 and 2, and EV2NWV4 . 
Containing T51.04 acres in Valley County.
2. In the exchange for the above 

selected land, the United States 
acquired the following described surface 
estate from The Horse Ranch, Inc.:



Federal Register / Vol. 59, No. 230 / Thursday, December 1, 1994 / Notices 61635

Principal Meridian, Montana
T. 25N ..R. 34 E.,

Sec. 31, lots 3 and 4, NEV4 SWV4 , 
NV2 SEV4 SWV4 , and SWV4SEV4 SWV4 .

Containing 150.02 acres in Valley County.

3. At 9 a.m. on March 6,1995, the 
lands described in paragraph 2 above 
that were conveyed to the United States 
will be opened only to the operation of 
the public land laws generally, subject 
to valid existing rights, and the 
requirements of applicable law. All 
valid applications received at or prior to 
9 a.m. on March 6 ,1995, shall be 
considered as simultaneously filed at 
that time. Those received thereafter 
shall be considered in order of filing.

Dated: November 23,1994.
John E. Moorhouse,
Acting Deputy State Director, Division o f  
Lands and R enew able Resources,
[FR Doc. 94-29587 Filed 11-30-94; 8:45 ami 
BILLING CODE 4310-D N -P

U.S. Geological Survey

Technology Transfer Act of 1986

AQENCY: U.S. Department of the Interior, 
Geological Survey.
ACTION: Notice of proposed Cooperative 
Research and Development Agreement 
(CRADA) negotiations.

SUMMARY: The U.S. Geological Survey 
(USGS) is entering into a Cooperative 
Research and Development Agreement 
(CRADA) with the firm InterNetwork 
Media, Inc. The purpose of the CRADA 
is to conduct research on the 
effectiveness of hypermedia technology 
in teaching primary school children 
about earth science topics. Part of the 
cooperative project is to develop 
hypermedia systems for middle school 
students that convey complex earth 
processes using scientific visualization 
and animation techniques. The research 
component of the agreement will be 
supplemented by distribution of jointly- 
developed hypermedia systems to 
teachers nationwide. Evaluation data 
will also be collected on the 
effectiveness of this technology as a 
teaching tool.
ADDRESSES: For information on the 
proposed CRADA contact Denise A. 
Wiltshire, U.S. Geological Survey, 801 
National Center, Reston, VA 22092, 
telephone: 703-648-7114, no later than 
30 days from the publication of this 
notice.
SUPPLEMENTARY INFORMATION: This 
notice is to meet the USGS requirements 
stipulated in the Survey Manual.

Dated: November 18,1994.
Wendy Budd,
Acting Chief, Inform ation System s Division. 
[FR Doc. 94-29585 Filed 11-30-94; 8:45 am! 
BILLING CODE 4310-31-M

Technology Transfer Act of 1986

AGENCY: United States Geological 
Survey, Department of the Interior. 
ACTION: Notice of Proposed Cooperative 
Research and Development Agreement 
(CRADA).

SUMMARY: The United States Geological 
Survey (USGS) is entering into a 
Cooperative Research and Development 
Agreement (CRADA) with Virginia’s 
Center for Innovative Technology (CIT). 
The purpose of the CRADA is to jointly 
develop more efficient and effective 
techniques for the transfer of USGS 
technology to industry within the State 
of Virginia. Any other organizations 
interested in pursuing the possibility of 
a CRADA with the USGS for similar 
kinds of activities should contact the 
USGS.
ADDRESSES: Inquires may be addressed 
to Dr, A. Inderbitzen, Office of the 
Director, U.S. Geological Survey, 105 
National Center, 12201 Sunrise Valley 
Drive, Reston, Virginia 22092.

Telephone (703) 648-4450, FAX (703) 
648-5470, E-Mail: 
AINDERBI@USGS.GOV 
SUPPLEMENTARY INFORMATION: This 
notice is to meet the USGS requirement 
stipulated in the Survey Manual.

Dated: November 23,1994.
Anton L. Inderbitzen,
O ffice o f the Director.
[FR Doc. 94-29586 Filed 11-30-94; 8:45 am] 
BILLING CODE 4310-31-M

National Park Service

Fishing Bridge Campsite Replacement, 
Draft Environmental Impact Statement, 
Yellowstone National Park, Wyoming/ 
Montana/ldaho

AGENCY: National Park Service, 
Department of the Interior.
ACTION: Availability of draft 
environmental impact statement for 
Fishing Bridge Campsite Replacement 
for Yellowstone National Park.

SUMMARY: Pursuant to section 102(2)(c) 
of the National Environmental Policy 
Act of 1969, the National Park Service 
(NPS) announces the availability of a 
draft Environmental Impact Statement 
(DEIS) for Yellowstone National Park, 
Wyoming, Montana, and Idaho.

DATES: The DEIS will remain available 
for public review through February 17, 
1995. If any public meetings are held 
concerning the DEIS, they will be 
announced at a later date.
ADDRESSES: Comments on the DEIS 
should be sent to the Superintendent, 
Yellowstone National Park, Attn: 
Planning and Compliance, P.O. Box 168, 
Yellowstone National Park, WY 82190. 
Public reading copies of the DEIS will 
be available for review at the following 
locations:
Office of Public Affaire, Yellowstone 

National Park, Telephone: 307—344— 
2013

Division of Public and Environmental 
Services, Rocky Mountain Regional 
Office, National Park Service, 12795
W. Alameda Parkway, Lakewood, CO, 
Telephone: (303) 969-2920 

Office of Public Affaire, National Park 
Service, Department of Interior, 18th 
and C Streets NW., Washington, DC 
20240, Telephone: (202) 208-6843 

SUPPLEMENTARY INFORMATION: This draft 
environmental impact statement 
analyzes options for replacing the 
campsites removed from the Fishing 
Bridge campground in Yellowstone 
National Park. The decision to close the 
campground and replace the campsites 
was made in the 1988 Final 
Environmental Impact Statement/ 
Development Concept Plan (FEIS/DCP), 
Fishing Bridge Developed Area. 
Although that document also presented 
alternative locations for campsite 
replacement, resource conditions have 
changed significantly since it was 
prepared. Consequently, a new 
alternative for campsite replacement is 
proposed in this environmental impact 
statement. All 310 campsites removed 
from the Fishing Bridge campground 
would be replaced; 175 sites would be 
located near the Norris campground,
100 sites would be located within the 
Canyon campground area, and 35 sites 
would be located within an existing 
group loop at Grant Village. Five group 
camping sites from that Grant Village 
group loop would be relocated to Norris 
and, possibly, Canyon. All other actions 
described in the 1988 Fishing Bridge 
FEIS/DCP for the proposed action 
remain the same, except for the 
incomplete management actions 
readdressed in this document.

Alternative 1 would replace all 310 
campsites at Lodgepole. Alternative 2 
would replace the campsites by 
expanding other campgrounds and 
constructing a new 140-site campground 
at Mesa Road, south of Madison. The 
existing campgrounds to be expanded 
include Canyon (50), Grant Village (50), 
and Norris (30). Although the Bridge
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Bay and Lewis Lake areas were 
previously identified as potential sites 
(40 and 30 sites, respectively), these 
areas are no longer available.

Many other potential relocation areas 
were considered but eliminated from 
detailed analysis. The alternative of not 
replacing the campsites fell into this 
category, as did re-opening the Fishing 
Bridge campground.

The new campsite replacement 
proposal would locate sites where there 
would be the least impact to all park 
resources. The campsites would be 
either in presently disturbed areas or in 
lower quality bear habitat. Because the 
addition of 175 new campsites in the 
Norris area could change the character 
and human use of the area, the DEIS 
examines the entire Norris area and the 
effects the proposal would have on all 
resources, facilities, and services there.

Soils and vegetation would be 
impacted by the proposed action at 
Norris and Canyon; however, at Canyon 
the majority of the impact would be in 
an already disturbed area. The proposed 
action at Grant Village would occur in 
the existing group camping loop; thus, 
no new disturbance is expected. Water 
quality would not be affected at Canyon 
or Grant Village, and water quality 
would be improved at Norris because of 
a proposed new sewage treatment 
facility. Small, localized wetlands at 
Norris and Canyon would be avoided; 
no wetlands were identified at Grant 
Village. Wildlife would be temporarily 
displaced during construction and some 
habitat would be permanently lost due 
to facilities construction. The proposed 
action would have no effect on 
whooping cranes, peregrine falcons, 
bald eagles, or gray wolves. The 
proposed action is not likely to 
adversely affect grizzly bears. There 
would be no effect on cultural resources 
at Canyon or Grant Village, and cultural 
sites identified at Norris would be 
avoided or mitigated.

More visitors would have the 
opportunity to camp in Yellowstone if 
the proposed action is approved, and 
there would be a better distribution of 
campsites throughout the park 
However, the proposed action would 
change the character of the Norris area. 
Additional ranger, interpretive, and 
maintenance staff would be necessary to 
effectively address the increased visitor 
use at Norris, and additional ranger and 
maintenance staff would be needed at 
Canyon.
FOR FURTHER INFORMATION CONTACT: Beth 
Kaeding, Planning and Compliance, 
Yellowstone National Park at (307) 344- 
2021 (same address).

. Dated: November 18,1994.
Ronald E. Everhart,
Acting R egional Director, R ocky M ountain 
Region, N ational Park Service.
(FR Doc. 94-29618 Filed 11-30-94; 8:45 am] 
BILUNG CODE 43K M 0-P

National Park System Advisory Board
AGENCY: National Park Service, Interior. 
ACTION: Notice of meeting.

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act, 5 U.S.C. Appendix, that a meeting 
of the National Park System Advisory 
Board will be held on December 14, 
1994, in Conference Room 5160, 
Department of the Interior, 18th & C 
Streets, N.W., Washington, DC. The 
Board will convene for a general 
business meeting at 1:30 p.m. After 
opening remarks by the Director,. 
National Park Service, the Board will 
receive status reports on 
implementation of recommendations 
from the Land and Water Conservation 
Fund Committee, the Humanities 
Committee, and on National Historic 
Landmarks; the Denali Committee will 
propose recommendations for 
deliberation and adoption by the Board; 
an update will be given by the Director 
or his designee on the future of Board 
activities.

Various officials of the Department of 
the Interior and the National Park 
Service may address the Board as 
appropriate, and other miscellaneous 
topics and reports may be covered. The 
order of the agenda may be changed, if 
necessary to accomodate travel 
schedules or for other reasons.

The business meeting will be open to 
the public. However, facilities and space 
for accomodating members of the public 
are limited, and persons will be 
accomodated on a first-come, first- 
served basis. Any member of the public 
may file a written statement concerning 
the matters to be discussed. The 
Chairman may also permit attendees to 
address the Board, but may restrict the 
length of presentations as necessary to 
allow the Board to complete its agenda 
within the allotted time. Persons 
wishing further information concerning 
the meeting, or who wish to submit a 
written statement, may contact the 
Chief, Office of Policy, National Park 
Service, P. O. Box 37127, Washington,. 
DC 20013-7127. Persons wishing to 
make a statement before the Board 
should indicate same by calling the 
Office of Policy, National Park Service, 
telephone 202/208-7456.

Draft minutes of the meeting will be 
available for public inspection about 12

weeks after the meeting in room 1226, 
Main Interior Building, 1849 C Street, 
NW., Washington, DC.
John Reynolds,
Deputy Director.
(FR Doc. 94-29617 Filed 11-30-94; 8:45 am] 
BILLING CODE 4310-70-P

DEPARTMENT OF «JUSTICE

Notice of Lodging of Consent Decree 
Pursuant to the Clean Air Act

In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that two proposed consent decrees 
in  United States v. A lloyd A sbestos 
A batem ent Co., et al., Civil Action No;. 
C-3-91-107, were lodged on November
17,1994, with the United States District 
Court for the Southern District of Ohio. 
The Consent Decrees resolve violations 
of Section 112(c) of the Clean Air Act,
42 U.S.C. 7412(c), as amended, and the 
National Emission Standards for 
Hazardous Air Pollutants for asbestos 
(the “asbestos NESHAP”), 40 CFR Part 
61, Subpart M. The Consent Decrees 
require Defendant Alloyd Asbestos 
Abatement Co. (“Alloyd”) and General 
Contractors Co. (“General**} to pay civil 
penalties of $24,000 and $2000, 
respectively, and to establish asbestos 
control programs and achieve full 
compliance with the asbestos NESHAP.

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
consent decrees. Comments should be 
addressed to the Assistant Attorney 
General for the Environment and 
Natural Resources Division, Department 
of Justice, Washington, DC 20530, and 
should refer to United States v. Alloyd 
A sbestos A batem ent Co., et al., DOJ Ref. 
#90-5-2-1-1554.

The proposed consent decrees may be 
examined at the office of the United 
States Attorney, 602 Federal Building, 
200 West Second Street, Dayton, Ohio, 
45402; the Region Five Office of the 
Environmental Protection Agency, 77 
West Jackson Blvd., Chicago, Illinois, 
60604; and at the Consent Decree 
Library, 1120 G Street, NW., 4th Floor, 
Washington, DC 20005, (202) 624-0892. 
A copy of the proposed consent decrees 
may be obtained in person or by mail 
from the Consent Decree Library, 1120 
G Street, NW., 4th Floor, Washington, 
DC 20005. In requesting a copy please 
refer to the referenced case, specify 
which decree(s) is (are) being requested, 
and enclose a check in the amount of 
$5.25 for the Alloyd decree and $4.50 
for the General decree (25 cents per page
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reproduction costs), payable to the 
Consent Decree Library.
Joel M. Gross,
Acting Chief, Environm ental Enforcem ent 
Section, Environment and Natural Resources 
Division.
[FR Doc. 94-29589 Filed 11-30-94; 8:45 am] 
BILLING CODE 4410-01-M

Notice of Lodging of Consent Decree 
Pursuant to Clean Air Act

In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on November 14,1994, a 
proposed consent decree in United 
States v. Little R ock School District, 
Temporary Civil Action No. LR-C-94-0, 
was lodged with the United States 
District Court for the Eastern District of 
Arkansas. The proposed consent decree 
concerns a complaint filed by the 
United States on November 14,1994, 
which alleged violations of the Clean 
Air Act, 42 U.S.C. 7401 et seq., the 
National Emission Standards for 
Hazardous Air Pollutants for Asbestos 
(the “asbestos NESHAP”), codified at 40 
CFR part 61, subpart M, and Section 103 
of CERCLA, 42 U.S.C. 9603, at the 
Panky Exceptional School and Watson 
Elementary School which are located in 
Little Rock, Arkansas.

The complaint alleged that during the 
period July 1990 to January 1991, 
Défendant conducted renovation/ 
demolition operations at the Panky and 
Watson school facilities. Both the 
Watson and Panky school facilities 
contained friable asbestos materials. 
During the renovation/demolition 
operations at the school facilities, 
Defendant failed to remove and dispose 
of friable asbestos material from various 
structures in and outside of the 
buildings in violation of the work 
practice requirements of the asbestos 
NESHAP. In addition, Defendant failed 
to report its intent to demolish the 
Watson School in violation of the notice 
requirements of the asbestos NESHAP. 
Defendant also failed to report the 
release from Panky School of asbestos in 
an amount greater than the reportable 
quantity of one pound as required under 
Section 103 of CERCLA, 42 U.S.C. 9603. 
The complaint sought injunctive relief 
to enjoin further violations of the Clean 
Air Act, the asbestos NESHAP 
regulations and Section 103 of CERCLA, 
and sought the imposition of civil 
penalties for Defendant’s past violations 
of same.

The Consent Decree requires the 
LRSD to pay a civil penalty of $45,680 
in settlement of the United States’ 
claims for civil penalties against it.

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of the publication comments 
relating to the proposed consent decree. 
Comments should be addressed to the 
Assistant Attorney General of the 
Environment and Natural Resources 
Division, United States Department of 
Justice, Washington, D.C. 20530, and 
should refer to United States v. Little 
R ock School District, Ref. No. 9 0 -5 -2 - 
1-1603.

The proposed consent decree may be 
examined at the following locations: (a) 
Office of the United States Attorney for 
the Eastern District of Arkansas, P.O. 
Box 1229, Little Rock, Arkansas 72203; 
(b) the Region 6 Office of Regional 
Counsel, United States Environmental 
Protection Agency, 1445 Ross Avenue, 
Dallas, Texas 75202; and (c) the Consent 
Decree Library, 1120 G Street NW., 4th 
Floor, Washington, D.C. 20005, (202) 
624-0892.

A copy of the proposed consent 
decree may be obtained in person or by 
mail from the Consent Decree Library, 
1120 G Street NW., 4th Floor, 
Washington, D.C. 20005. In requesting a 
copy of the decree, please enclose a 
check for copying costs in the amount 
of $1.75 (25 cents per page reproduction 
costs), payable to the Consent Decree 
Library.
Joel M. Gross,
Acting Chief, Environm ental Enforcem ent 
Section, Environment and Natural R esources 
Division.
[FR Doc. 94-29591 Filed 11-30-94; 8:45 am] 
BILLING CODE 4410-01-M

Antitrust Division

Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993—Genzyme Corporation 
and Celtrix Pharmaceuticals, Inc.

Notice is hereby given that, on 
September 16,1994, pursuant to Section 
6(a) of the National Cooperative 
Research and Production Act of 1993,
15 U.S.C. 4301 et seq. (“the Act”), 
Genzyme Corporation and Celtrix 
Pharmaceuticals, Inc. have filed written 
notifications simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing (1) the identities 
of the parties and (2) the nature and 
objective of the venture. T^e 
notifications were filed for the purposes 
of invoking the Act’s provisions limiting 
the recovery of antitrust plaintiffs to 
actual damages under specified 
circumstances. Pursuant to section 6(b) 
of the Act, the identities of the parties 
are Genzyme Corporation, Cambridge, 
MA; and Celtrix Pharmaceuticals, Inc.,

Santa Clara, CA. The general area of 
planned activity is to develop, and 
subsequently commercialize, 
Transforming Growth Factor Beta-2 for 
tissue repairs, treatment of multiple 
sclerosis, and other systemic 
applications.
Constance K. Robinson,
D irector o f Operations, Antitrust Division. 
[FR Doc. 94-29593 Filed 11-30-94; 8:45 am] 
BILLING CODE 4410-01-M

Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993—Minnesota Mining and 
Manufacturing Co.

Notice is hereby given that, on July
26,1994, pursuant to section 6(a) of the 
National Cooperative Research and 
Production Act of 1993,15 U.S.C. 4301 
et seq. (“the Act”), Minnesota Mining 
and Manufacturing Company has filed 
written notifications simultaneously 
with the Attorney General and the 
Federal Trade Commission disclosing 
(1) the identities of the parties and (2) 
the nature and objectives of the venture. 
The notifications were filed for the 
purpose of extending the Act’s 
provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. Pursuant 
to Section 6(b) of the Act, the identities 
of the parties are 3M, St. Paul, MN; and 
IBC, Provo, Utah. The project’s general 
areas of planned activities are for 3M 
and IBC to work together to develop, 
manufacture, market and sell new 
products which comprise membranes 
which incorporate 3M’s particle-loaded 
porous membrane technology and 
particles which incorporate IBC’s 
particle-based molecular recognition 
technology capable of extracting or 
separating chemical species.
Constance K. Robinson,
D irector o f Operations, Antitrust Division.
[FR Doc. 94-29593 Filed 11-30-94; 8:45 am] 
BILLING CODE 4410-01-M

Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993—MLS Industry Roundtable

Notice is hereby given that, on July
28,1994, pursuant to section 6(a) of the 
National Cooperative Research and 
Production Act of 1993,15 U.S.C. 4301 
et seq. (“the Act”), MLS Industry 
Roundtable has filed written 
notifications simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing (1) the identities 
of the parties and (2) the nature and 
objectives of the venture. The 
notifications were filed for the purpose
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of invoking the Act’s provisions limiting 
the recovery of antitrust plaintiffs to 
actual damages under specified 
circumstances. Pursuant to section 6(b) 
of the Act, the identities of the parties 
to the venture are Boris Systems, Inc., 
East Lansing, MI; Moore Data 
Management Services, Minneapolis,
MN; PRC Realty Systems, Inc., McLean 
VA; Realtron Corporation, Pomano 
Beach, FL. The venture’s general area of 
planned activity is the development of 
software specifications, standards and 
techniques to facilitate open 
communication between software used 
by members of multiple listing services 

'and their members to store, organize, 
and report data on real estate properties 
listed for sale, lease or rent.
Constance K. Robinson,
D irector o f  O perations, Antitrust Division.
[FR Doc. 94-29594 Filed 11-30-94; 8:45 am] 
BILLING CODE 4410-01-M

Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993—PDES, Inc.

Notice is hereby given that, on 
October 7,1994, pursuant to Section 
6(a) of the National Cooperative 
Research and Production Act of 1993,
15 U.S.C. 4301 etseq . ("the Act”),
PDES, Inc. filed written notifications 
simultaneously with the Attorney 
General and the General Trade 
Commission disclosing changes to its 
membership. The notifications were 
filed for the purpose of extending the 
protections of Section 4 of the Act, 
which limit the recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. Specifically, 
the following have become members of 
PDES: Computervision Corporation, 
Bedford, MA; International 
TechneGroup Incorporated, Milford, 
OH; MacNeal-Schwendler Corporation, 
Los Angeles, CA; United Technologies/ 
Pratt & Whitney Corporation, Hartford, 
CT; and STEP Tools Inc., Troy, NY. 
Hewlett-Packard Company, and Martin 
Marietta Corporation are no longer 
members of PDES.

No other changes have been made in 
either the membership or planned 
activity of the group development 
project. Membership in this group 
development project remains open, and 
PDES intends to file additional written 
notifications disclosing all changes in 
membership.

On September 20,1988, PDES filed its 
original notification pursuant to Section 
6(a) of the Act. The Department of 
Justice published a notice in the Federal 
Register pursuant to Section 6(b) of the 
Act on October 14,1988 (53 FR 40282).

The last notification was filed with 
the Department on April 30,1993. A 
notice was published in the Federal 
Register pursuant to Section 6(b) of the 
act on August 2,1993, (58 FR 41104). 
Constance K. Robinson,
D irector o f  Opera tions, Anti trust D ivision. 
[FR Doc. 94-29595 Filed 11-30-94; 8:45 ami 
BILLING CODE 4410-01-M

Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993—Petroleum Environmental 
Research Forum

Notice is hereby given that, on 
October 18,1994, pursuant to Section 
6(a) of the National Cooperative 
Research and Production Act of 1993,
15 U.S.C. 4301, etseq . ("the Act”), the 
participants in the Petroleum 
Environmental Research Forum 
(“PERF”) Project No. 93-11 filed written 
notifications simultaneously with the 
Attorney General and with the Federal 
Trade Commission disclosing (1) the 
identities of the parties to Project No. 
93-11 and (2) the nature and objectives 
of the venture. The notifications were 
filed for the purpose of invoking the 
Act’s provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. Pursuant 
to Section 6(b) of the Act, the identities 
of the parties and the general area of 
planned activity are: Oryx Energy 
Company, Dallas, TX; BP Exploration 
Operating, Uxbridge Middlesex;
Chevron Petroleum Technology 
Company, La Habra, CA; Amoco 
Production Company, Tulsa, OK; 
Marathon Oil Company, Littleton, CO; 
Mobil Research & Development 
Company, Dallas, TX; Phillips 
Petroleum Company, Bartlesville, OK; 
Atlantic Richfield Company, Plano, TX; 
Shell Development Company, Houston, 
TX; Texaco Inc., Bellaire, TX; and 
Unocal, Brea, CA.

The nature and objective of the 
research program performed in 
accordance with PÈRF Project 93-11 is 
to conduct and exchange technology 
information regarding produced water 
shut-off.

Information about participation in 
Project 93-11 may be obtained by 
contacting Sherry L. Mahaffey, Oryx 
Energy Company, Dallas, TX.
Constance K. Robinson,
D irector o f Operations, Antitrust Division.
[FR Doc. 94-29596 Filed 11-30-94; 8:45 ami 
BILLING CODE 4410-01-M

Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993— Healthcare Open Systems 
and Trials Corporation

Notice is hereby given that, on 
September 8,1994, pursuant to Section 
6(a) of the National Cooperative 
Research and Production Act of 1993,
15 U.S.C. 4301 et seq. ("the Act”), 
Healthcare Open Systems and Trials 
Corporation (“HOST”) has filed written 
notifications simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing certain 
information. The notifications were 
filed for the purpose of extending the 
Act’s provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 
Specifically, DeTeBerkom GmbH,
Berlin, GERMANY; General Electric' 
Corporate R&D, Schenectady, NY; 
Management Systems Associates, Inc., 
Raleigh, NC; Medic Alert Foundation, 
Turlock, CA; South Carolina Research 
Authority, North Charleston, SC; Texas 
Hospital Education and Research 
Foundation, Austin, TX have joined 
HOST as new members.

No other changes have been made in 
either the membership or planned 
activity of the group research project. 
Membership in this group research 
project remains open, and HOST 
intends to file additional written 
notification disclosing all changes in 
membership.

On June 16,1994, HOST filed its 
original notification pursuant to Section 
6(a) of the Act. The Department of 
Justice published a notice in the Federal 
Register pursuant to Section 6 (b) of the 
Act Qn July 26,1994 (59 FR 37992). 
Constance K. Robinson,
D irector o f O perations, Antitrust Division.
[FR Doc. 94-29608 Filed 11-30-94; 8:45 ami 
BILLING CODE 4410-01-M

Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993; Research into Field 
Emission Display Technology

Notice is hereby given that, on August
23,1994, pursuant to Section 6(a) of the 
National Cooperative Research and 
Production Act of 1993,15 U.S.C. 4301 
et seq. ("the Act”), Pixel International, 
S.A. (“Pixel”), on behalf of members of 
a cooperative research venture 
concerning Field Emission Displays (the 
"Venture”) filed notifications 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing a change in 
membership. The notifications were 
filed for the purpose of invoking the
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Act’s provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 
Specifically, Raytheon Company, 
Lexington, MA, has become a party to 
the Venture.

No other changes have been made in 
either the membership or planned 
activity of the group research project. 
Pixel intends to file additional written 
notification disclosing all additional 
changes in membership.

On September 28,1993, Pixel filed its 
original notification pursuant to Section 
6(a) of the Act. The Department of 
Justice published a notice in the Federal 
Register pursuant to Section 6 (b) of the 
Act on November 22,1993 (58 FR 
61717-61718).
Constance K. Robinson,
Director o f Operations Antitrust Division.
[FR Doc. 94-29597 Filed 11-30-94; 8:45 am] 
BILUNG CODE 4410-01-M

Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993; Spray Drift Task Force

Notice is hereby given that, on 
October 5,1994, pursuant to Section 
6(a) of the National Cooperative 
Research and Production Act of 1993,
15 U.S.C. 4301 et seq. (“the Act”), the 
Spray Drift Task Force has filed written 
notifications simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing a merger of two 
parties to the Spray Drift Task Force 
Joint Data Development Agreement and 
the new name of the combined 
enterprise. The notifications were filed 
for the purpose of invoking the Act’s 
provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 
Specifically, Hoechst-Roussel Agri-Vet 
and NOR-AM Chemical Company have 
merged; the name of the combined 
enterprise is AgrEvo USA Company, 
located in Wilmington, DE.

No other changes have been made in 
either the membership, corporate name, 
or planned activities of the venture.

On May 15,1990, the Spray Drift Task 
Force filed its original notification 
pursuant to Section 6(a) of the Act. The 
Department of Justice published a notice 
in the Federal Register pursuant to 
Section 6(b) of the Act on July 5,1990 
(55 FR 27701). The last notification was 
filed with the Department on January 
19,1994 (59 FR 9498).
Constance K. Robinson,
Director o f Operations, Antitrust Division.
[FR Doc. 94-29598 Filed 11-30-94; 8:45 am] 
BILUNG CODE 4410-01-M

Drug Enforcement Administration

Manufacturer of Controlled 
Substances; Notice of Registration

By Notice dated September 28,1994, 
and published in the Federal Register 
on October 5,1994, (59 FR 50773),
Knoll Pharmaceuticals, 30 North 
Jefferson Road, Whippany, New Jersey 
07981, made application to the Drug 
Enforcement Administration (DEA) to 
be registered as a bulk manufacturer of 
Hydromorphone (9150), a basic class of 
controlled substance listed in Schedule 
II.

No comments or objections have been 
received. Therefore, pursuant to Section 
303 of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 and 
Title 21, Code of Federal Regulations,
§ 1301.54(e), the Deputy Assistant 
Administrator, Office of Diversion 
Control, hereby orders that the 
application submitted by the above firm 
for registration as a bulk manufacturer 
of the basic class of controlled substance 
listed above is granted.

Dated: November 22,1994.
Gene R. Haislip,
Deputy Assistant Administrator, Office o f 
Diversion Control, Drug Enforcement 
Administration.
[FR Doc. 94-29526 Filed 11-30-94; 8:45 am] 
BILLING CODE 4410-00-M

Bureau of Justice Statistics
[OJPNo. 1016]
ZRIN 1121-ZA03

National Criminal History Improvement 
Program (NCHIP)

November 23,1994.
AGENCY: Department of Justice, Office of 
Justice Programs, Bureau of Justice 
Statistics.
ACTION: Nbtice of Program Plan.

SUMMARY: The Bureau of Justice 
Statistics (BJS) is publishing this notice 
to announce the initiation of the 
National Criminal History Improvement 
Program (NCHIP) in Fiscal Year 1995. 
The grant program implements the grant 
provisions of the Brady Handgun 
Violence Prevention Act and the 
National Child Protection Act of 1993, 
and those provisions of the Omnibus 
Crime Control and Safe Streets Act of 
1968, as amended, and Violent Crime 
Control and Law Enforcement Act of 
1994 which pertain to the 
establishment, maintenance, or use of 
criminal history records and criminal 
record systems.

This program announcement 
describes procedures applicable to

awards to be made under the NCHIP 
program during F Y 1995. A program 
announcement applicable to funding 
appropriated for years after FY 1995 
will reflect comments received during 
the intervening time. Updated 
guidelines governing use of Byrne 
Formula funds pursuant to the 5% set- 
aside established under Section 509 of 
the Omnibus Crime Control and Safe 
Streets Act of 1968, as amended, will be 
issued shortly by the Bureau of Justice 
Assistance (BJA), in consultation with 
BJS. The Byrne Guidelines should be 
considered together with this program 
announcement in developing a state’s 
program to meet the goals of the Brady 
Act and the Child Protection Act.
DATES: Up to $25 million will be 
awarded to states submitting 
applications before January 31,1995. 
ADDRESSES: Applications should be sent 
to Application Coordinator, the Bureau 
of Justice Statistics, 633 Indiana 
Avenue, N.W., 11th Floor, Washington, 
DC 20531.
FOR FURTHER INFORMATION CONTACT:
Carol Kaplan, Assistant Deputy Director, 
the Bureau of Justice Statistics at (202) 
307-0759.
SUPPLEMENTARY INFORMATION:

Program Goals
The goal of the NCHIP grant program 

is to improve the nation’s public safety 
by: Facilitating the accurate and timely 
identification of persons who are 
ineligible to purchase a firearm; 
ensuring that persons with 
responsibility for child care, elder care, 
or care of the disabled do not have 
disqualifying criminal records; and 
enhancing the quality, completeness 
and accessibility of the nation’s criminal 
history record systems.

More specifically, NCHIP is designed 
to assist states:
—To meet timetables for criminal 

history record completeness and 
participation in the FBI’s Interstate 
Identification Index (III) established 
for each state by the Attorney General, 

—To improve the level of criminal 
history record automation, accuracy, 
completeness and flagging,

—To expand and enhance participation 
in the FBI’s Interstate Identification 
Index (III) and the National Instant 
Criminal Background Check System 
(NICS),

—To develop model procedures for 
accessing records of persons other 
than felons (including persons subject 
to civil restraining orders arising out 
of domestic or child abuse) who are 
ineligible to purchase firearms,

—To identify (through interface with 
the National Incident Based Reporting
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System (NIBRS) where necessary) 
records of crimes involving use of a 
handgun and/or abuse of children, 
elderly or disabled persons, and 

—To ensure that states develop the 
capability to monitor and assess state 
progress in meeting legislative and 
programmatic goals.
To ensure that all NCHIP-fimded 

efforts support the development of the 
national criminal record system, the 
program will be closely coordinated 
with the FBI, the Bureau of Justice 
Assistance (BJA) and the Bureau of 
Alcohol, Tobacco and Firearms (BATF).

Funding under the NCHIP program is 
available to both those states which are 
subject to the 5 day waiting period 
(“Brady states”) and those states which 
are operating under an alternative 
system pursuant to approval of BATF 
(“non-Brady states”).
Legislative Background

The NCHIP program is authorized 
under Section 106(b) of the Brady Act, 
which provides that:

The Attorney General, through the Bureau 
of Justice Statistics, shall, subject to 
appropriations and with preference to States 
that as of the date of enactment of this Act 
have the lowest percent currency of case 
dispositions in computerized criminal 
history files, make a grant to each State to be 
used (A) for the creation of a computerized 
criminal history record system or 
improvement of an existing system; (B) to 
improve accessibility to the national instant 
criminal background system; and (C) upon 
establishment of die national system, to assist 
the State in the transmittal of criminal 
records to the national system.

The provisions of 18 USC 922(g) and 
(n), as amended by the Violent Crime 
Control Act of 1994, prohibit the sale of 
firearms to an individual who—(1) is 
under indictment for, or has been 
convicted in any court, of a crime 
punishable by imprisonment for a term 
exceeding one year; (2) is a fugitive from 
justice; (3) is an unlawful user of, or 
addicted to, any controlled substance;
(4) has been adjudicated 9s a mental 
defective or been committed to a mental 
institution; (5) is an alien who is 
illegally or unlawfully in the United 
States; (6) was discharged from the 
Armed Forces under dishonorable 
conditions; (7) has renounced his 
United States citizenship; or (8) is 
subject to a civil restraining order 
arising out of domestic or child abuse.

The latter category was added as part 
of the Violent Crime Control Act of 
1994.

The Brady Handgun Violence 
Prevention Act, enacted in November 
1993 and effective in February 1994, 
requires that licensed firearm dealers

request a presale check on all potential 
handgun purchasers by the chief law 
enforcement officer in the purchaser’s 
residence community to determine, 
based on available records, if the 
individual is legally prohibited from 
purchase of the firearm under the 
provisions of 18 USC 922 or state law. 
The sale may not be completed for 5 
days unless the dealer receives an 
approval before that time. The 5 day 
waiting period requirement terminates 
by 1998, at which time presale inquiries 
for all firearms will be made only to the 
National Instant Criminal Background 
Check System (NICS). Section 103 of the 
Brady Act provides that NICS will 
supply information on “whether receipt 
of a firearm * * * would violate (18 
USC 922) or state law.” As noted above, 
Section 106(b) of the Brady Act 
establishes a grant program to assist 
states in upgrading criminal record 
systems and in improving access to, 
and, interface with, the NICS system.

In addition, Section 106(a) of the 
Brady Act amended Section 509(d) of 
the Omnibus Crime Control and Safe 
Streets Act to specifically provide that 
funds from the 5% set-aside under the 
Byme Formula grant program may be 
spent for “the improvement of State 
record systems and the sharing * * * of 
records * * * for the purposes of 
implementing* * * (the Brady Act).'*

The National Child Protection Act of 
1993, as amended by the Violent Crime 
Control Act, requires that records of 
abuse against children be transmitted to 
the FBI’s national record system. The 
Act also encourages states to adopt 
legislation requiring background checks 
on individuals prior to assuming 
responsibility for care of children, the 
elderly, or the disabled. Section 4 of the 
Act establishes a grant program to assist 
states in upgrading records to meet the 
requirements of the Act. Under the 
definition set forth in Section 5(3) of the 
Act, “child abuse crimes” include 
crimes under any law of the state and 
are not limited to felonies.

Both the Brady and Child Protection 
Acts required that the Attorney General 
survey the status of state criminal 
history records and develop timetables 
for states to achieve complete and 
automated records. The survey was 
conducted during March 1994, and 
Governors were advised of timetables by 
the Attorney General in letters of May 
and June 1994. The letters indicated that 
compliance with timetable goals 
assumed availability of grant funds 
under each Act.

The NCHIP program implements the 
requirements of the grant programs 
established under both the Brady and 
Child Protection Acts.

In addition to the amendments noted 
above, Section 40602 of the Violent 
Crime Control Act authorized a program 
to assist states in entering data on 
stalking and domestic violence into 
local, state, and national databases. 
Although funding was deferred, the Act 
emphasizes the importance of ensuring 
that data on convictions for these crimes 
are included in data bases being 
developed with Federal funds.
Appropriation

Section 106 (b) of the Brady Act 
authorized $200 million for the grant 
program; the Child Protection Act 
authorized $20 million. An 
appropriation of $100 million was made 
to implement Section 106 (b) of the 
Brady Act for FY 1995, to be available 
until expended. Of this amount, $6 
million is being made available to the 
FBI for NICS, $1 million is available for 
Federal agency administration, and $5 
million will, consistent with the 
legislative history, be used to provide 
technical assistance to states, program 
coordination, and to undertake a 
program evaluation. The remaining $88 
million will be made available directly 
to the states. Of this amount, not less 
than $5 million will be allocated to 
implement the requirement that 
preference be given to states with the 
lowest levels of dispositions in 
automated records. In light of the 
overlap between Brady and Child 
Protection Act goals, funds from this 
appropriation may be used to meet 
related goals of the Child Protection Act.
Program Strategy
General

To achieve the goals of the NCHIP 
program, at least one grant will be made 
to each state with funds appropriated 
under the Brady Act. Technical 
assistance will also be provided under 
BJS grant awards to assist states in 
identifying areas of weakness, auditing 
record status, long term planning, and 
developing and implementing technical 
and administrative programs.

Funds under the Byrne Formula 5% 
set-aside program will also be available 
to support the improvement of record 
systems and to meet the goals of the 
Brady Act.

The NCHIP program includes three 
components: Core Activities, Permitted 
Activities in Selected States (“extended 
core activities”), and Least-Advanced 
“Priority” State Activities.
Core A ctivities
B asic System D evelopm ent

Core activities focus on establishing 
and enhancing computerized criminal



Federal Register / Vol. 59, No. 230 / Thursday, December 1, 1994 / Notices 61641

history (CCH) records and oa  improving 
access to and interface between suck 
systems and the national instant 
criminal background check (NICS) 
system. The Brady Act does not define 
the term criminal' history record. As 
defined in 28 CFR part 20, and used in 
the BJS Criminal History Record 
Improvement (CHRI) program, however, 
the term is defined as: “information 
collected by criminal justice agencies on 
individuals consisting of identifiable 
descriptions and notations of arrests, 
detentions, indictments, information, or 
other formal criminal charges, and any 
dispositions arising therefrom, 
sentencing, correctional supervision, 
and release * *  ***.

Specifically, core activities relating to 
basic system development include 
efforts to improve the quality of 
criminal history records (with emphasis 
on automation and disposition capture), 
increase participation in the FBI’s  
Interstate Identification Index (11), and 
upgrade the accessibility of records for 
presale and preemployment checks 
(primarily through record flagging). In 
addition to the above activities relating 
to basic system development, core 
activities include the following:
Non-Felony R ecords

Consistent with the Child Protection 
Act which defines a “child abuse 
crime** within the context of “a crime 
committed under any law of a state, ** 
NCHIP core activities include efforts to 
increase system access to non-felony 
records, particularly in areas relating to 
child or domestic abuse or crimes 
against the elderly or disabled.
Interface With NIRRS

In order to permit states to identify 
persons with records involving child, 
elderly, or disabled abuse, NCHIP core 
activities include efforts to establish an 
interface between criminal history 
record systems and any state data 
system which is compatible with 
NIBRS.
Information on  Stalking an d  Domestic 
Violence

Consistent with Section 40602 of the 
Violent Crime Control Act, core 
activities include the development of 
procedures to ensure that information 
oh convictions relating to stalking and 
domestic abuse are included in, and 
accessible through, the criminal history 
database.
Research„ Evaluation, M onitoring and  
Audit

In order to maximize the utility of 
information collected as part of the 
NCHIP program, core activities include

continuing efforts to evaluate, audit, or 
monitor progress in meeting legislative 
or program goals through statistical or 
other related means, and specific 
research studies relating to use of 
handguns.

To ensure program continuity and 
emphasize criminal history record 
improvement in support of the NICS, 
the major portion of funds to be 
expended for core activities should be 
retained by the agency with 
responsibility for CCH records (if that is 
the agency designated to administer the 
program) or transferred directly to the 
agency with such responsibility. The 
application should indicate dearly the 
level of funds which will be made 
available to this agency for this purpose. 
The application should also indicate the 
level of funds which will be made 
directly available to the courts where 
the courts are the appropriate source for 
data on dispositions or other record 
data.
Permitted Activities in Selected States 
(“Extended Core Activities”)

In addition to funding core 
improvements to criminal history 
records, BJS will provide a limited 
amount of NCHIP funds (not to exceed 
$5 million in total) to selected states to 
assist in the identification of persons 
other than felons who are prohibited 
from purchasing firearms under 18 USC 
922 (g) and (n), as amended. Hie 
purpose of this effort will be to support 
the long-term goal of the permanent 
system established under Section 10>2fb) 
of the Brady Act by enhancing the 
effectiveness of the NICS.

In addition to previously identified 
nan-computerized criminal history 
(CCH) categories, the Violent Crime 
Control Act amended the Brady Act to 
prohibit firearm purchase by persons 
subject to a civil restraining order 
arising out of domestic or child abuse. 
Such orders, although mot technically 
criminal, are enforced by the criminal 
justice system, which depends on the 
availability of data on such persons for 
implementation.

Under the NCHIP “extended core” 
program, funds can be used to evaluate 
the feasibility of accessing such records 
and to develop protocols for interfacing 
with non-CCH systems for purposes of 
background checks.

BJS will identify those states which 
are eligible to apply for funds to 
conduct such activities based cm level of 
CCH development, participation in 111, 
extent of automation and technical 
development, current efforts to interface 
with other categories of prohibited 
firearm purchasers (either within the 
state or interstate), and experience

under the BJS CHRI program. States 
determined to be eligible will be 
notified by the end of January 1995. 
Funds will be in addition to funds 
provided for core activities, which will 
be required to be the major focus of the 
state's NCHIP program.

Selected states which wish to apply 
for funding under this category should 
include a separate component in their 
grant application describing such 
activities and proposing a budget to 
cover the proposed efforts. This request 
may be submitted as a supplement or 
amendment to the basic application.

States applying for funds under this 
section should understand that the goal 
of these efforts is to demonstrate the 
feasibility of multi-database interface for 
background check purposes and that the 
projects are intended to provide 
guidance to, and serve as models for, 
future implementation by other 
jurisdictions. In particular, it is 
envisioned that the programs developed 
with NCHIP funds will serve as models 
for these efforts and that additional 
states will subsequently use Byrne 5% 
set-aside funds to develop system access 
to non-CCH data. For this reason, 
applications for funds under this section 
should include a description of 
proposed efforts to evaluate the success 
of activities undertaken and to prepare 
materials describing the project for 
exchange with other states, States 
should also realize that BJS will be 
documenting these efforts and that the 
applicant will be expected to provide 
input as requested by BJS for these 
materials.

In light of the importance of these 
demonstration programs to the overall 
BJS NCHIP program, BJS will provide 
additional technical assistance to the 
selected states to ensure that, together, 
the activities being funded will advance 
the development of the NICS at both the 
state and Federal level.
Least-Advanced Priority State 
Activities (“Priority State Activities”)

Section 106(b) of the Brady Act 
requires that BJS give “preference to 
States that, as of the date of enactment 
* * * have the lowest currency of case 
dispositions in computerized criminal 
history files * * To implement this 
requirement, at least $5 million will he 
allocated to states in this category. 
Designated states will also be eligible for 
priority technical assistance at no cost. 
The determination of states qualifying 
under this special provision will be 
made after release of the 1993 Survey of 
State CHRI Systems. States will be 
notified by ¡December 31,1994. States 
designated under this category may only 
use NCHIP funds to support the basic
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system development components of the 
core funding activity.
Application and Award Process
Eligibility Requirem ents
Designation o f  A gency To A dm inister 
NCHIP Program

To participate in NCHIP, each state 
must designate an agency to submit an 
application and to administer the 
program. The agency should be the 
agency with primary responsibility for 
implementing the major activity to be 
funded with NCHIP funds or a parent 
agency with programmatic oversight 
over, and legislative authority to transfer 
funds to, such agency. Since the NCHIP 
program focuses on improvement of 
criminal records and interface with the 
NICS, BJS anticipates that, in a large 
number of cases, the NCHIP agency will 
have responsibility for maintenance of 
criminal records and liaison with the 
FBI and/or other record sources 
including NIBRS, if existing. As noted 
below, NCHIP procedures envision that 
strong state coordination will exist 
between the NCHIP and Byrne 5% set- 
aside programs to avoid overlap and 
maximize funding effectiveness. It is not 
necessary that the NCHIP agency be the 
same as the agency with administrative 
authority over Byrne 5% set-aside 
funds. The application should indicate 
the basis for the selection of the NCHIP 
agency, justified in terms of the 
organizational posture of the selected 
agency and its role in meeting the goals 
of the Brady and Child Protection Acts.

Only one application will be accepted 
from each state for any period of 
funding. It is the responsibility of the 
Governor to select the applicant agency. 
A state may, however, choose to submit 
its application as part of a multi-state 
consortium or other entity. In such case, 
the application should include a 
statement of commitment from each 
state and be signed by an individual 
designated by the Governor of each 
participating state. The application 
should also indicate specific 
responsibilities, and include a separate 
budget for, each state. States may 
receive successive awards over time, 
assuming availability of funds.
Program Narrative

In addition to the requirements set 
forth in4she “Application and 
Administrative Requirements” section 
of the program announcement, the 
NCHIP application should include the 
following four parts:
Part I. Background

This part should include a discussion 
of current and previous efforts relating

to criminal history record improvement 
funded under the BJS CHRI program, 
the BJA Byrne 5% set-aside or with state 
funds over the past three years. The 
discussion should specify the amount of 
funds received under the BJS and Byrne 
programs and the funds remaining at the 
time of application. The section should 
also describe accomplishments with 
previous funding and the relationship to 
proposed NCHIP activities. A copy of 
the State plan and the most current 
update on the use of Byrne 5% set-aside 
funds, as submitted to BJA, should be 
appended, along with a copy of any 
other long term state plans for criminal 
history record improvement.
Part II. Identification o f N eeds

This part should discuss audit or 
other evaluative efforts undertaken to 
identify the key areas of weakness in the 
state’s criminal record system and in its 
ability to identify ineligible firearm 
purchasers or persons ineligible to hold 
positions involving children, the elderly 
or the disabled. Specific reference 
should be made to relevant studies and 
to the findings of anjprintemal or 
external independent audits which have 
been completed in the past five years.
Part III. NCHIP Effort

This part should describe the 
activities to be undertaken with NCHIP 
funds over the coming 36-month period. 
Specifically, each application should 
indicate the core activities to be 
undertaken to improve its criminal 
history system, to initiate or enhance 
participation in III, to support the state’s 
interface with the NICS, and to meet the 
timetable established by the Attorney 
General. The section should also discuss 
proposed efforts, if any, to identify 
particular offender types (either through 
interface with NIBRS or other means); 
and to ensure that criminal records 
pertaining to stalking or domestic abuse 
are included in criminal record data 
bases. Discussions of proposed efforts to 
upgrade record completeness should 
indicate whether, and how, the courts or 
other record providers have been 
involved in preparation of the 
application and how funds will be made 
available to such entities.

Part III of the application should also 
describe the efforts to be supported to 
monitor state compliance with 
legislative or programmatic goals 
through ongoing audits or other means 
such as statistical analysis, comparison 
between CCH records and NIBRS or 
UCR data. Studies relating to handgun 
use or sales approval, if proposed, 
should be described in this section. The 
application should include evidence 
that, where appropriate, the state

Statistical Analysis Center was 
consulted in connection with the 
development of such projects.

BJS is currently supporting the 
Firearm Inquiry STatistical (“FIST”) 
program to develop national level data 
on Brady implementation. BJS will 
advise states by the end of December 
1994 of the scope of this project. In 
support of the basic elements of this 
project, however, the application should 
describe procedures to collect data on 
the number of Brady inquiries, “hits” 
and captures (including the total 
number of queries against data bases 
other than the criminal history record). 
The application should also indicate 
procedures for collection of data on the 
number of background checks on 
persons seeking positions involving 
children, the elderly, or the disabled 
and the number of records with action 
in the past five years which are 
complete and automated. States 
receiving NCHIP funds will be required 
to participate in the FIST effort and to 
submit other information for evaluation 
programs instituted under the NCHIP 
program.

Permitted activities in selected states 
(“extended core activities”): States 
selected to apply for “extended core” 
funds, may apply for additional funds to 
develop, and/or implement procedures 
to access information on persons other 
than felons/fugitives who are Federally 
prohibited from purchasing a firearm. In 
addition to describing proposed 
activities, interested states should 
justify their request for such funding in 
terms of current CCH development and 
participation in III, and describe state 
procedures, if any, for interface between 
the criminal record system and other 
relevant databases. (See “allowable 
costs” for covered expenses in this 
area.) ./ §«l|& -■

In order to permit assessment of state 
progress in meeting grant goals, Part III 
of all applications should set forth 
measurable benchmarks or goals for 
each proposed activity.
Part TV. R elationship to Byrne 5% Set- 
A side Program

This Part should describe activity to 
be undertaken with Byrne 5% set-aside 
funds during F Y 1995 and 1996. A key 
part of this submission is a description 
of the relationship between these 
activities and the activities to be 
supported under the NCHIP program. 
Where the state has previously 
submitted a 1995 update to BJA, a copy 
of the submission should be included in 
this Part to meet this requirement. 
Alternatively, a copy of the material 
developed for this Part, may be 
submitted to BJA as the state’s 1995
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update, consistent with any other 
requirements as set forth in the Byrne 
5% set-aside Guidelines to be issued. £a 
the latter case, the state should have this 
section prepared by the agency with 
responsibility far administering the 
Byme funds, rather than the agency 
designated to administer the NCMBP 
program. The relationship between the 
Byrne 5% set-aside and the NCHIP 
program is discussed more fully below.
Coordination Between NCHIP and the 
Byme 5% Set-Aside Program

The Bureau of Justice Statistics and 
the Bureau of Justice Assistance have 
jointly agreed that close and continuing 
coordination between the NCHIP and 
Byme 5% set-aside program is critical to- 
meeting the goals of the Brady Act and 
the National Child Protection Act of
1993. Such coordinated efforts are also 
necessary to ensure the development of 
an effective interstate criminal history 
record system to meet the needs of law 
enforcement, the criminal justice 
community and the increasing number 
of non-criminal justice users of criminal 
history record information. To achieve 
this goal, BJS and BJA will, consistent 
with the legislative requirements, work 
together to prepare Guidelines 
governing use of the Byrne 5% set-aside 
funds. The Guidelines are expected to 
be finalized by the end of December
1994. I M

BJS expects that program plans for 
projects to be funded under NCHIP and 
the Byme 5% set-aside will be 
coordinated by the state agencies' 
responsible far these programs. Where 
costs of a proposed activity exceed 
NCHIP available funds or are 
unallowable under NCHIP, the state 
might, for example, use Byme funds to 
fill remaining needs. This joint effort, 
we believe, will maximize the 
effectiveness of both of these programs.
Award Period

The application should cover a three- 
year period with specific information 
provided primarily far the first year.
The budget should provide details far 
first-year expenses and should contain 
data in required categories for years two 
and three if applicable (see 
“Application Content” in “Application 
and Administrative Requirements’* 
section). The application should 
identify those agencies to receive direct 
funding and indicate the fiscal 
arrangements to accomplish fund 
transfer.

1 | , |l§ S .
Application Submission and Due Dates

The goal of the NCHIP program is to 
ensure that all states: receive funding 
support. Absent special circumstances,

applications should be received by July 
1,1995, to be eligible: far F Y 1995 
funding. Applications may be submitted 
at any time after publication of this 
announcement and will be reviewed as 
received. Based on applications 
received by January 31,1995, up to $25 
million of funds available for core 
activities will be awarded by April 15, 
1995. This does not include additional 
awards which may be made from set- 
asides for “priority** states or states 
undertaking “extended core” activities. 
Initial awards may be far partial funding 
for some states. Partially funded 
applications will be reconsidered far 
additional funding at a later date. Since 
approval of funding under the NCHIP 
program will be based on proposed 
activities and the overall availability of 
appropriations, states submitting 
applications after the January 31 
deadline will not be disadvantaged in 
overall level of award.

If a state which is eligible to apply for 
“priority state” funding or funding far 
“extended core activities” has already 
submitted its application far core 
activity, the application far additional 
funds can be submitted as an 
amendment or a supplement to the 
original application.
Allocation of Funds

To implement the "preference” 
requirement of the Brady Act, not less 
than $5- million will be allocated to 
provide supplemental funding far the 
least-advanced “priority” states. $5 
million will be set aside to cover the 
cost of “extended core” activities in the 
states receiving an award to undertake 
such projects. $5 million will also be 
used to cover costs of technical 
assistance, evaluation and comdination. 
The remainder of available funds will be 
allocated to cover the cost of core 
activities.

States may receive funding from the 
core allocation as well as either the fund 
for “priority” states or the fund 
established for “extended core” activity. 
Including both core funding and 
supplemental awards from the set- 
asides, the least-advanced “priority” 
states will receive an aggregate of at 
least $10 million.
Review Criteria

States should understand that full 
funding may not be possible for all 
proposed activities. Allocation offends 
will be based on the amount requested 
and the fallowing factors:

(1) The legislatively mandated 
“preference to stages which * *  * have 
the lowest percent currency of 
dispositions in computerized criminal 
history files” as of 1993;

(2) The extent to which the proposed 
activities will enable the state to meet 
the timetables established for the state 
by the Attorney General;

(3) The extent to which improvements 
in the state system, by virtue of record 
numbers, levels of technical 
development, or operating procedures, 
will have a major impact on availability 
of records throughout the national 
system;

(4) The proposed use or enhancement 
of innovative procedures which may be 
of value to other jurisdictions;

(5) The technical feasibility of the 
proposal and the extent to which the 
proposal appears reasonable in light of 
the state’s current level of system 
development and statutory framework;

(6) Prior activity of the state with 
funds under the Byme and CHKi 
programs;

(7) State commitment to the national 
record system as evidenced by 
membership in III, and participation in 
the FBI’s National Fingerprint File 
(NFF), Felon Identification in Firearms 
Sales (FIFS) programs, etc., and the 
current status of development of its 
CCH;

(8) Reasonableness of the budget;
(9) Evidence of state progress in 

meeting record improvement and 
background check goals as measured in 
terms of audits, and data collection 
relating to presale firearm checks and 
background checks on persons seeking 
positions involving children, the aged 
and the disabled;

(10) Nature of the proposed 
expenditures;

(11) The extent to which the plan 
reflects constructive interface between 
relevant components of the state 
organization and/or multi state systems; 
and

(12) The reasonableness of the 
relationship between the proposed 
activities and the current status of the 
state system, in terms o f technical 
development, legislation, current fiscal 
demands, and future operating costa.

The program does not require either 
“hard” (cash) or “soft” (in-kind) match. 
Indications of state support, however, 
may be interpreted as expressions of 
commitment by the state to the program.

All applicants must agree to 
participate in evaluations sponsored by 
the federal government. Applicants 
must also agree to provide data relating 
to Brady Act activity to the Firearm 
Inquiry Statistics (FIST) program in the 
format designated by the FIST program.
Allowable Costs

To the extent possible, awards will be 
made to cover all allowable costs. States 
receiving funds from the allocation for
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“priority” states, however, will be 
required to limit expenditures to 
purposes directly related to 
establishment of the basic elements of 
the criminal history record system and 
steps necessary to permit participation 
in III. Among the remaining states, use 
of funds for non-CCH purposes will be 
approved only to the extent that the 
state is making progress toward the 
improvement of the criminal history 
record system and interface with the III.

Allowable expenses are detailed 
below- All expenses are allowable only 
to the extent that they directly relate to 
programs described in the application’s 
program narrative.
Core Activities

(1) Participation in the Interstate 
Identification Index (III): This is a key 
goal, and costs should be related to 
achieving full participation. Covered 
costs include, but are not limited to, 
costs associated with automation of the 
database (see limitations in (4) below), 
synchronization of records between 
state and FBI, and development of 
necessary software and hardware 
enabling electronic access on an 
intrastate or interstate basis.

(2) D atabase enhancem ent: Improving 
the quality, completeness and accuracy 
of criminal history records is a key goal 
of the NCHIP effort. Allowable costs 
include the costs associated with 
implementing improved record capture 
procedures, establishing more effective 
accuracy controls, and ensuring that 
records of all criminal events that start 
with an arrest or indictment are 
included in the database. In addition to 
felony records, limited funds may be 
used to capture data on serious 
misdemeanors, and to ensure that data 
on persons convicted of stalking and/or 
domestic abuse are included in the 
database. Use of funds for capture of 
data on misdemeanors and persons 
convicted of stalking will only be 
approved where the state has, or is 
actively undertaking efforts to upgrade, 
the basic elements of the criminal 
history record system.

(3) Im proved disposition capture: 
Automated interface between the 
criminal history repository and the 
courts, prosecutors, and/or corrections 
agencies is encouraged. Funds provided 
to courts or prosecutors for these 
purposes are allowable only to the 
extent that the function to be supported 
is related to the capture of disposition 
or other data relating to the offender 
record (for example, full costs 
associated with establishment of court 
MIS systems are not allowable under the 
NCHLP program).

(4) R ecord Autom ation: These are 
allowable costs only with respect to 
records where the subject hasheen 
arrested, indicted, convicted, or released 
from confinement within 5 years of the 
date of automation. As appropriate, 
allowable costs also include costs 
associated with system design in states 
with non automated systems or in states 
proposing to enhance system operation 
to include access to non-CCH databases.

(5) Flagging o f  R ecords: This is an 
important activity. Allowable costs 
include costs of flagging, or algorithms 
used for flagging, felony records and 
records of persons with convictions for 
crimes involving children, the elderly 
and/or the disabled. Costs may include 
the cost of technical record flagging as 
well as the costs associated with 
identification of records to be flagged 
(see (7) below re: Interface with NIBRS).

(6) A FIS/U vescan: Automated 
Fingerprint Identification System 
(AFIS)/livescan equipment for local law 
enforcement agencies is allowable to 
improve the level of arrest and 
disposition reporting, but only where:
(1) The state repository system is 
automated, participating or looking 
toward participation in III, and has in 
place the technical capability to accept 
AFIS transmissions, and (2) sufficient 
traffic can be demonstrated to justify the 
cost, possibly through the use of 
regional systems.

AFIS/livescan in squad cars is not 
allowable since field inquiries are not a 
factor in checks under either the Brady 
Act or the Child Protection Act. 
Additionally, since data are not 
generally input to the system by the 
field unit, AFIS in the squad car would 
not support record improvement or 
completeness.

AFIS/livescan for use in courts is 
allowable to support record 
completeness. The same conditions 
regarding repository capability and 
levels of traffic are also applicable to 
costs in this category.

Costs associated with AFIS/livescan 
communication from the repository to 
the FBI national system (LAFIS) are 
allowable but only where the state can 
demonstrate adequate levels of record 
completeness (both arrest and 
disposition) and current membership in
III.

States should understand that Byrne 
5% set-aside funds are available for 
AFIS and livescan, and that, 
accordingly, use of NCHIP funds for 
AFIS or livescan will only be allowable 
when justified as appropriate given the 
overall status of the state system, its 
participation in the national system and 
its planned use of Byrne 5% set-aside 
funds. This is particularly relevant as

respects state proposals to use NCHIP 
funds to cover costs of local livescan 
equipment.

(7) Interface with NIBRS: Funds may 
be used to interface with any state data 
system which is compatible with NIBRS 
for purposes of identifying persons 
convicted of crimes against children, the 
elderly, or the disabled, and/or 
identification of records involving 
firearm crimes for operational or 
research purposes. NCHIP funds are not 
available, however, to develop the 
NIBRS database.

(8) R esearch, Evaluation, M onitoring 
and A udits: Costs associated with 
research or evaluation efforts are 
allowable to the extent that they are 
directly associated with a project 
approved in the application. Costs 
associated with monitoring state 
compliance with legislative or 
programmatic goals, through ongoing or 
periodic audits or other procedures, are 
allowable and encouraged. The 
purchase of equipment such as modems 
and the necessary communications and 
data software for storing and 
transmitting evaluative data between 
states and to BJS or other designated 
federal agencies is an allowable 
expense.

(9) Conversion o f juvenile records to 
the adult system : The Attorney General 
has recently amended Federal 
Regulations to allow the FBI to accept 
juvenile records if submitted by the 
state or local arresting agency. 
Expenditures to interface juvenile and 
adult records are allowable if consistent 
with relevant state law and undertaken 
to further the goals of the NCHIP 
program.

(10) M issing D ispositions B acklog  
Reduction: These costs are allowable to 
improve the level of disposition 
reporting but only where limited to 
records with arrests within the past 5 
years. States must also propose a 
strategy to prevent future backlogs from 
developing.

(11) Equipm ent Upgrades: Upgrade 
costs are allowable where related to , 
improving availability of data and 
where appropriate given the level of 
data completeness, participation in III, 
etc. Replacement costs will be 
considered but states are encouraged to 
contribute some portion of the total 
costs.

(12) Training, participation in 
sem inars and m eetings: Limited funds 
may be used to cover costs of training 
and participation in state, regional or 
national seminars or conferences 
(including travel, where necessary).

(13) Expenditures related  to presale 
handgun background checks: Funds are 
allowable to cover costs incurred by a
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governmental agency for equipment or 
development of capability required to 
conduct presale background checks.
This “governmental agency” limitation 
may be waived in a very limited number 
of cases where the state has 
implemented a functioning background 
check system and can demonstrate that 
the vast preponderance of inquiries are 
made by a limited number of dealers, 
that technical and procedural safeguards 
have been established to protect the 
privacy of potential purchasers, and that 
the equipment to be provided to dealers 
would be of use for operation under the 
permanent system. Waivers will only be 
considered in states which are 
participants in III and which have 
achieved high levels of automation and 
record completeness. NCHIP funds may 
not be used to cover costs of conducting 
presale background checks.
Extended Core Expenditures

Interface with non-CCH databases: 
Costs associated with developing access 
to, and interface between, databases on 
persons other than felons who are 
ineligible to purchase a firearm are 
allowed. Such costs include, but are not 
limited to, costs of investigating the 
existence and completeness of other 
databases, identifying problems in 
accessing and interfacing with such 
databases, and developing and 
implementing protocols for accessing 
these categories of data, and, where 
appropriate, incorporating such data 
into criminal history record data 
systems. Costs of documenting these! 
projects and presenting results thereof 
are also allowable. Costs in this category 
are allowable only for those selected 
states that receive a grant to conduct 
“extended core” activities.
Application and Administrative 
Requirements
A pplication Content

All applicants must submit:
• Standard Form 424, Application for 

Federal Assistance
• Standard Form 424A, Budget 

Information
• OJP Form 4000/3 (Rev. 1-93), 

Program Narrative and Assurances
• OJP Form 4061/6 Certifications
• OJP Form 7120/1 (Rev. 1-93), 

Accounting System and Financial 
Capability Questionnaire (to be 
submitted by applicants who have not 
previously received Federal funds).

Copies of these forms can be obtained 
from the BJS Application Coordinator.

Applicants are requested to submit an 
original and two copies of the 
application and certifications to the 
following address: Application

Coordinator, Bureau of Justice Statistics, 
633 Indiana Avenue, NW., Washington, 
DC 20531, Phone: (202) 616-3500.

Standard Form 424 (SF-424). The SF - 
424, a one page sheet with 18 items, 
serves as a cover sheet for the entire 
application. This form is required for 
every application for Federal assistance. 
No application can be accepted without 
a completed, signed original SF-424. 
Directions to complete each item are 
included on the back of the form.

Standard Form 424A (SF-424A). All 
applications must include SF-424A, 
Budget Information for all years of 
project activity. Applicants should 
ensure that all appropriate columns and 
rows balance. Directions to complete 
this form are found on page 3 of SF - 
424 A.

Detailed Budget. Applicants must 
provide a detailed justification for all 
costs during year one and for any 
additional project years, as appropriate, 
including the basis for computation of 
these costs. For example, the detailed 
budget would include the salaries of 
staff involved in the project and the 
portion of those salaries to be paid from 
the award; fringe benefits paid to each 
staff person; travel costs related to the 
project; equipment to be purchased with 
the award funds; and supplies required 
to complete the project.

Budget Narrative. The budget 
narrative closely follows the content of 
the detailed budget. The narrative 
should relate the items budgeted to 
project activities and allowable cost 
categories and should provide a 
justification and explanation for the 
budgeted items including the criteria 
and data used to arrive at the estimates 
for each budget category. Please note 
applications that include 
noncompetitive contracts for the 
provision of specific services must 
contain a sole source justification for 
any procurement in excess of $25,000. 
The budget narrative should indicate 
amounts to be made available to 
agencies identified in the program 
strategy (for example, the agency with 
responsibility for CCH, the courts, local 
agencies.)

Program Narrative. All applications 
must include a program narrative which 
fully describes the expected design and 
implementation of the proposed 
program. In developing the narrative, 
refer to the program design (permitted 
core and noncore activities) as described 
in the program announcement. OJP 
Form 4000/3 (Rev. 1-93) provides 
additional detailed instructions for 
preparing the program narrative.

The narrative should include a 
timeline of activities indicating, for each 
proposed activity, the projected

duration of the activity, expected 
completion date, and any products 
expected.

The application should include an 
explanation of the placement of the 
applicant agency within the State 
organization structure; a description of 
the roles and responsibilities of key 
organizational and/or functional 
components involved in project 
activities; and a list of key personnel 
responsible for managing and 
implementing the major elements of the 
program.

Assurances. OJP Form 4000/3 (Rev 1— 
93) must be included in the application 
submission. If submitting this form 
separate from the SF-424, the applicant 
must sign and date the form to certify 
compliance with the Federal statutes, 
regulations, and requirements as cited.

Certification Regarding Lobbying; 
Debarment, Suspension, and Other 
Responsibility Matters; and Drug-Free 
Workplace. Applicants should refer to 
the regulations cited in OJP Form, 4061/ 
6 to determine the certification to which 
they are required to attest. A copy of 
OJP Form 4061/6 can be obtained from 
the BJS Application Coordinator. 
Applicants should also review the 
instructions for certification included in 
the regulations before completing this 
form. Signature of this form provides for 
compliance with certification 
requirements under 28 CFR Part 69, 
“New Restrictions on Lobbying,” and 28 
CFR Part 67, “Government-wide 
Debarment and Suspension 
(Nonprocurement) and Government- 
wide Requirements for Drug-Free 
Workplace (Grants).” The certifications 
shall be treated as a material 
representation of fact upon which 
reliance will be placed when the U.S. 
Department of Justice determines to 
award the covered transaction, grant, or 
cooperative agreement.
Financial and Administrative 
Requirements

Discretionary grants are governed by 
the provisions of OMB Circulars 
applicable to financial assistance. The 
circulars, with additional information 
and guidance, are contained in the 
“Financial and Administrative Guide 
for Grants,” Office of Justice Programs, 
Guideline Manual, M7100, available 
from the Office of Justice Programs. This 
guideline manual, provided upon 
request, is intended to assist grantees in 
the administration of funds and 
includes information on allowable costs, 
methods of payment, Federal rights of 
access to records, audit requirements, 
accounting systems, and financial 
records.
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Complete and accurate information is 
required relative to the application, 
expenditure of funds, and program 
performance.‘Hie consequences of 
failure to comply with program 
guidelines and requirements will be 
determined at the discretion of die 
Department.
Civil Rights Obligations

All applicants for Federal financial 
assistance must sign Certified 
Assurances that they are in compliance 
with the Federal laws and regulations 
which prohibit discrimination in any 
program or activity that receives such 
Federal funds. Section 809(c), Omnibus 
Crime Control & Safe Streets Act of 
1968, 42 U.S.C. 3789d, provides that:

No person in any State shall on the ground 
of race, color, religion, national origin, or sex 
be excluded from participation in, be denied 
the benefits of, or be subjected to 
discrimination under, or denied employment
in connection with any program or activity
funded in whole or in part with funds made 
available under this title.

Section 504 of the Rehabilitation Act 
of 1973, and Title H of the Americans 
With Disabilities Act prohibit 
discrimination on the basis of disability.

The applicant agency must discuss 
how it will ensure nondiscriminatory 
practices as they relate to:

(1) Delivery of services or benefits— 
to ensure that individuals will not be 
denied access to services or benefits 
under the program or activity on the 
basis of race, color, religion, national 
origin, gender, age, or disability;

(2) Employment practices—to ensure 
that its personnel in the program or 
activity are selected for employment 
without regard to race, color, religion., 
national origin, gender, age, or 
disability; and

(3) Program participation—to ensure 
members of any planning, steering or 
advisory board, which is an integral part 
of the program or activity, are not 
excluded from participation on the basis 
of race, color, religion, national origin, 
gender, age or disability; and to 
encourage the selection of such 
members who are reflective of the 
diversity in the community to be served.
Audit Requirement

In October 1984, Congress passed the 
Single Audit Act of 1984. On April 12, 
1985, the Office of Management and 
Budget issued Circular A—128, “Audits 
of State and Local Governments” which 
establishes regulations to implement the 
Act. OMB Circular A-128, “Audits o f 
State and Local Governments,” outlines 
the requirements for organizational 
audits which apply to BJS grantees.

Disclosure of Federal Participation

Section -813®  of the Department of 
Defense Appropriations Act (Stevens 
Amendment), enacted in October 1988, 
requires that, “when issuing statements, 
press releases for proposals, bid 
solicitations, and other documents 
describing projects or programs funded 
in whole or in part with Federal money, 
all grantees receiving Federal funds, 
including but not limited to State and 
local governments, shall clearly state (1) 
the percentage of the total cost of the . 
program or project which will be 
financed with Federal money, and (2) 
the dollar amount of Federal funds for 
the project or program.”
Intergovernmental Review of Federal 
Programs

Federal Executive Order 12372, 
“intergovernmental Review of Federal 
Programs,” allows States to establish a 
process for reviewing Federal programs 
in the State, to choose which programs 
they wish to review, to conduct such 
reviews, and to make their views known 
to the funding Federal agency through a 
State “single point of contact.”

if  the State has established a “single 
point of contact,” and if the State has 
selected this program to be included in 
its review process, the applicant must 
send a copy of its letter or application 
to the State "single point of contact” at 
the same time that it is submitted to BJS. 
The letter or application submitted to 
BJS must indicate that this has been 
done. The State must complete its 
review within 60 days. The review 
period will begin on the date that the 
letter or application is officially 
received by BJS. If BJS does not receive 
comments from the State’s “single point 
of contact” by the end of the review 
period, this will be interpreted as a “no 
comment” response.

If the State has not established a 
“single point of contact,” or if it has not 
selected the BJS statistics development 
or criminal history improvement 
programs in its review process, this 
must be stated in the letter or 
application.
Jan M. Chaiken,
Director Bureau o f Justice Statistics.
fFR Doc. 94—29577 Filed 11-30-94; 8:45 am]
BILLING CODE 4410-18-P

NATIONAL CREDIT UNION 
ADMINISTRATION

Public Information Collection 
Requirement Submitted to OMB for 
Review

November 22,1994.
The National Credit Union 

Administration (NCUA) submitted the 
following public information collection 
requirement to OMB-for review and 
clearance under the Paperwork 
Reduction Act of 1980, Public Law 96— 
511. Copies of the submission may be 
obtained by calling the NCUA Clearance 
Officer listed. Comments regarding 
information collections should be 
addressed to the OMB reviewer listed 
and to the NCUA Clearance Officer, 
NCUA, Office of Administration, Room 
5107,1775 Duke Street, Alexandria, VA 
22314-3428.
National Credit Union Administration
OMB Number: Ne w Collection.
Form Num ber: NCUA 1343.
Type o f Review : Clearance of new 

collection.
Title: ACH Program Data Form. 
D escription: NCUA annually collects 

from federally chartered credit unions 
and federally-insured state chartered 
credit unions a capitalization deposit 
adjustment which maintains the 
National Credit Union Share 
Insurance Fund. An operating fee, 
under which the agency functions, is 
also collected from federally- 
fchartered credit unions. The 
collection of ACH information will 
help provide for credit union 
remittance of deposits and operation 
fees via electronic funds transfer 
(EFT). Federal policy on EFT is made 
clear in the Code of Federal 
Regulation. 31 CFR 206.4(a)(4) states: 
“EFT will be adopted as the standard 
method of payment for all Federal 
program payments originated by 
agencies or their agents.” 

R espondents: All credit unions. 
Estim ated N umber o f R espondents: 

12 ,000 .
Estim ated Burden Hours p er R esponse: 

.75 Hours.
Frequency o f R esponse: One time 

collection.
Estim ated Total Reporting Burden: 

9,000 hours.
C learance O fficer: Wilmer A. Theard 

(703) 518-8410, National Credit 
Union Administration, Room 5107, 
1775 Duke Street, Alexandria, VA 
22314-3428.

OMB Reviewer: Milo Sunderhauf (202) 
395-5167, Office of Management and 
Budget, Room 3208, New Executive
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Office Building, Washington, DC 
20503.

Becky Baker,
Secretary to the NCUA Board.
[FR Doc. 94-29614 Filed 1 1 -30-94 ; 8:45 am] 
BILLING CODE 7535-01-M

NUCLEAR REGULATORY 
COMMISSION
[Docket No. 50-443]

North Atlantic Energy Service 
Corporation, et al; Notice of Issuance 
of Amendment to Facility Operating 
License

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 33 to Facility 
Operating License No. NPF-86, issued 
to North Atlantic Energy Service 
Corporation (the licensee), which 
revised the Technical Specifications for 
operation of the Seabrook Station, Unit 
No. 1 (Seabrook) located in Rockingham 
County, New Hampshire. The 
amendment is effective as of the date of 
its issuance, to be implemented before 
startup from the fourth refueling outage.

The amendment modifies the 
Seabrook Technical Specifications (TS) 
to permit operation of the Seabrook core 
with an expanded axial flux difference 
band (wide-band operation) from that 
currently permitted. Other TS changes 
allow for friel design enhancements. 
Wide-band operation is based on 
information derived from the fixed in- 
core detector system (FIDS). The core 
design enhancements are based on 
methodologies described in Yankee 
Atomic Electric Company reports 
YAEC—1849P, YAEC-1854P, and 
YAEC-1856P which were approved 
previously for use at Seabrook. 
Additionally, the licensee supported the 
proposed technical specification 
changes with reanalyses of the Updated 
Final Safety Analysis Report Chapter 15 
accidents and transients, documented in 
YAEC-1871, and a Westinghouse 
Electric Corporation loss-of-coolant- 
accident reanalysis. These supporting 
documents and a revised Core Operating 
Limits Report were submitted with the 
application for amendment.

The licensee proposed certain 
changes to TS 3.1.1.3 that would permit 
operation with a positive moderator 
temperature coefficient. The 
Commission has not yet determined the 
acceptability of this proposed change 
pending submission of additional 
information from the licensee.
Therefore, the proposed change to TS 
3.1.1.3 is not implemented by this 
amendment. This amendment affects TS

Sections 3.1.3.4, 3.2.1, 3.2.2, 3.2.3, 3.2.4, 
3.2.5, 3.3 3.2, 4.2.1, 4.2.2, 4.2.5, 4.5.2, 
5.3, and 6.8.1, Figure 2.1-1, and Tables 
2.2-1, 3.3-4, and 4.3-1.

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations.
The Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 
10 CFR Chapter I, which are set forth in 
the license amendment.

Notice of Consideration of Issuance of 
Amendment and Opportunity for 
Hearing in connection with this action 
was published in the Federal Register 
on January 18,1994 (59 FR 2632). No 
request for hearing or petition for leave 
to intervene was filed following this 
notice.

For further details with respect to this 
action see (1) the application for 
amendment dated November 23,1993, 
as supplemented by letter dated August 
15,1994, (2) Amendment No. 33 to 
License No. NPF-86, and (3) the 
Commission’s related Safety Evaluation, 
and (4) the Commissions Environmental 
Assessment dated September 27,1994. 
All of these items are available for 
public inspection at the Commission's 
Public Document Room, 2120 L Street, 
NW., Washington, DC, and at the local 
public document room located at the 
Exeter Public Library, 47 Front Street, 
Exeter, NH 03833.

Dated at Rockville, Maryland, this 23rd day 
of November, 1994.

For the Nuclear Regulatory Commission. 
Albert W. De Agazio, Sr.,
Project M anager, P roject D irectorate 1-4, 
Division o f  R eactor Projects-I/II, O ffice o f  
Nu clear R eactor R egulation .
(FR Doc. 94-29553 Filed 1 1 -3 0 -9 4 ; 8:45 am] 
BILLING CODE 7590-01-M

[Docket No. 52-001] „

Notice of Issuance of Final Design 
Approval Pursuant to 10 CFR Part 52, 
Appendix 0; U.S. Advanced Boiling 
Water Reactor Design; GE Nuclear 
Energy

The U.S, Nuclear Regulatory 
Commission (NRC) has issued a revised 
final design approval (FDA) to GE 
Nuclear Energy (GE) pursuant to 
Appendix 0 of part 52 of Title 10 of the 
Code of Federal Regulations (10 CFR). 
This FDA allows the U.S. advanced 
boiling water reactor (ABWR) standard 
design to be referenced in an 
application for a construction permit or 
operating license pursuant to 10 CFR 
part 50 or in an application for a

combined license pursuant to 10 CFR 
part 52 for a period of 15 years.

The FDA is being revised to clarify 
that the Commission intends for the 
term of the FDA to be coterminus with 
the term of any design certification rule 
for the ABWR. The FDA was originally 
issued on July 13,1994, with an 
expiration date of July 13,1999. The 
revised FDA has an expiration date 15 
years from the date of the originally 
issued FDA, i.e.* July 13, 2009. In all 
other respects, the revised FDA is 
identical to the original FDA. Nothing in 
this revision to the FDA changes any 
finding made in connection with the 
original issuance of the FDA.

A copy of the FDA has been placed 
in NRC’s Public Document Room, the 
Gelman Building, 2120 L Street, NW., 
Washington, DC 20555, for review by 
interested persons.

Dated at Rockville, Maryland, this 23rd day 
of November, 1994.

For the Nuclear Regulatory Commission. 
Dennis M. Crutchfield,
A ssociate D irector fo r  A dvanced R eactors and  
License Renew al, O ffice o f N uclear R eactor 
Regulation.
[FR Doc. 94-29551 Filed 11 -3 0 -9 4 ; 8:45 am]
BILLING CODE 7590-01-M

[Docket No. 52-002]

Notice of Issuance of Final Design 
Approval Pursuant to 10 CFR Part 52, 
Appendix 0; System 80+ Design; 
Asea-Brown Boveri-Combustion 
Engineering

The U.S. Nuclear Regulatory 
Commission (NRC) has issued a revised 
final design approval (FDA) to Asea- 
Brown Boveri-Combustion Engineering 
(ABB-CE) pursuant to Appendix 0 of 
part 52 of Title 10 of the Code of Federal 
Regulations (10 CFR). This FDA allows 
the System 80+ standard design to be 
referenced in an application for a 
construction permit or operating license 
pursuant to 10 CFR part 50 or in an 
application for a combined license 
pursuant to 10 CFR part 52 for a period 
of 15 years.

The FDA is being revised to clarify 
that the Commission intends for the 
term of the FDA to be coterminus with 
the term of any design certification rule 
for the System 80+ standard design. The 
FDA was originally issued on July 26, 
1994, with an expiration date of July 26, 
1999. The revised FDA has an 
expiration date 15 years from the date 
of the originally issued FDA, i.e., July 
26, 2009. In all other respects, the 
revised FDA is identical to the original 
FDA. Nothing in this revision to the 
FDA changes any finding made in
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connection with the original issuance of 
the FDA.

A copy of the FDA has been placed 
in NRC’s Public Document Room, the 
Gelman Building, 2120 L Street, NW., 
Washington, DC 20037, for review by 
interested persons.

Dated at Rockville, Maryland, this 23rd day 
of November, 1994.

For the Nuclear Regulatory Commission. 
Dennis M. Crutchfield,
A ssociate D irector fo r  A dvanced R eactors and  
License R enew al, O ffice o f  N uclear R eactor 
Regulation.
[FR Doc. 94-29550  Filed 11-3 0 -9 4 ; 8:45 am] 
BILLING CODE 7590-01-M

[Docket No. 50-160; License No. R-97]

Neely Nuclear Research Reactor; 
Receipt of Petition for Director’s 
Decision Under 10 CFR 2.206

Notice is hereby given that by Petition 
dated October 23,1994, Ms. Pamela 
Blockey-O’Brien requested that the 
Nuclear Regulatory Commission (NRG) 
take action with regard to the Neely 
Nuclear Research Reactor. The Petition 
requests that the NRC revoke the license 
of the Neely Nuclear Research Reactor at 
the Georgia Institute of Technology, 
shut down this reactor and its support 
facilities, and remove all radioactive 
materials and contamination offsite to a 
government-created “National Sacrifice 
area” such as the Savannah River or Oak 
Ridge facilities. The Petition also 
requests that the NRC withdraw all 
license authority nationwide involving 
the discharging or dumping of any 
quantity of radioactive material to all 
the sewers or waters in the United 
States or oceans of the world, and 
withdraw all licenses to all nuclear 
facilities, including nuclear power 
plants (NPPs) which operate under as 
low as reasonably achievable (ALARA) 
principles. Finally, the Petition requests 
both that the NRC modify every license 
issued to transporters of radioactive 
materials and builders of NPPs so that 
these parties must put 2-foot high letters 
on everything transported or built 
stating “DANGER-RADIOACTIVE” and 
in slightly smaller letters “there is no 
safe level of radiation, any exposure can 
effect health,” and prohibit the 
transportation of radioactive material by 
mail.

The Petition asserts as bases for the 
request to shut down and 
decontaminate the research reactor at 
the Georgia Institute of Technology that 
(1) a water flume comes out of the 
ground “destabilizing the reactor and 
the ground in some way;“ (2) 
“(r)adiation levels in soil and vegetation

climb markedly in GA EPD documents” 
around the reactor; (3) there is no record 
of air monitoring ever having been done;
(4) heavy rainfall causes water to back 
up in the sewer and drainage lines 
causing flooding of the reactor parking 
lot and campus, as well as causing 
sinkholes, “puff-ups” on campus 
ground, and welded-shut manhole 
covers to be blown off; (5) radioactive 
contaminants have been routinely 
discharged into the sanitary sewer from 
the research reactor’s wastewater 
holding tank; (6) should the research 
reactor be further destabilized, the 
reactor and the tank holding cobalt-60 
could “break apart,” causing radioactive 
contaminants to “drain into 
grDundwater/down sewers/into the 
runoff ditch;” (7) the reactor is in an 
earthquake zone; (8) there is absolutely 
no reason to keep the reactor operating;. 
(9) security at the reactor is extremely 
lax; and {10) in case of an accident or 
terrorist attack, evacuation of the 
campus and downtown Atlanta would 
be impossible both now and during the 
Olympics.

The Petition asserts as the bases for 
the request to withdraw all license 
authority nationwide involving the 
discharging or dumping of any quantity 
of radioactive material to all the sewers 
or waters in the United States, and to 
withdraw all licenses to all nuclear 
facilities, including NPPs, which 
operate under ALARA principles, that 
there is no safe level of radiation and 
that the NRC’s new sewage dumping 
guidelines are totally inadequate. The 
Petition does not assert any bases for the 
requests on the labeling and mailing of 
radioactive materials.

The Petition has been referred to the 
Office of Nuclear Reactor Regulation 
pursuant to 10 CFR 2.206. As provided 
by Section 2.206, the Director of the 
Office of Nuclear Reactor Regulation 
will take appropriate action on the 
specific issues raised by the Petition in 
a reasonable time.

A copy of the Petition is available for 
inspection at the Commission’s Public 
Document Room at 2120 L Street, NW., 
Washington, DC 20555.

Dated at Rockville, Maryland, this 22nd 
day of November, 1994.

For the Nuclear Regulatory Commission. 
William T. Russell,
Director, O ffice o f  N uclear R eactor 
Regulation.
[FR Doc. 94-29552  Filed 1 1 -3 0 -9 4 ; 8:45 am] 
BILUNG CODE 7590-01-*!

PROSPECTIVE PAYMENT 
ASSESSMENT COMMISSION

Meetings

Notice is hereby given of the meetings 
of the Prospective Payment Assessment 
Commission on Tuesday and 
Wednesday, December 13-14,1994, at 
the Madison Hotel, 15th & M Streets, 
Northwest, Washington, DC.

The Full Commission will convene at 
9:00 a.m. on December 13,1994, and 
adjourn at approximately 5:00 p.m. On 
Wednesday, December 14,1994, the 
meeting will convene at 8:00 a.m. and 
adjourn at noon. The meetings will be 
held in Executive Chambers 1 ,2 , and 3 
each day.

All meetings are open to the public. 
Donald A. Young,
Executive D irector.
[FR Doc. 94-29604 Filed t l -3 0 -9 4 ;  8:45 am] 
BILUNG CODE 6820-BW-M

DEPARTMENT OF STATE

Bureau of Political-Military Affairs
[Public Notice 2121]

Determination Under the Arms Export 
Control Act

Pursuant to Section 654(c) of the . 
Foreign Assistance Act of 1961, as 
amended, notice is hereby given that the 
Under Secretary of State for Anns 
Control and International Security 
Affairs has made a determination 
pursuant to Section 81 of the Arms 
Export Control Act and has concluded 
that publication of the determination 
would be harmful to the national 
security of the United States.

Dated: November 21 ,1994 .
Thomas E. McNamara,
A ssistant Secretary o f  State fo r  Political- 
M ilitary A ffairs.
[FR Doc. 94-29561 Filed 11-3 0 -9 4 ; 8:45 am] 
BILLING CODE 4710-25-M

[Pubtic Notice 2122J

Imposition of Chemical and Biological 
Weapons Proliferation Sanctions on 
Entities in Switzerland

AGENCY: Department of State.
ACTION: Notice.

SUMMARY: The United States 
Government has determined that two 
companies in Switzerland have engaged 
in chemical weapons proliferation 
activities that require the imposition of 
sanctions pursuant to the Arms Export 
Control Act and the Export
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Administration Act of 1979 (the 
authorities of which were most recently 
continued by Executive Order 12924 of 
August-19,19941, as amended by the 
Chemical and Biological Weapons 
Control and Warfare Elimination Act of 

-1991.
EFFECTIVE DATE: N ov em b er 1 6 ,1 9 9 4 .

FOR FURTHER INFORMATION CONTACT:
Vann H. Vann H. Van Diepen, Office of 
Chemical, Biological1 and Missile 
Nonproliferation, Bureau of Political- 
Military Affairs, Department of State 
(202—647—4930)..
SUPPLEMENTARY INFORMATION! Pursuant 
to Sections 84(a) and 81(b) of the Arms 
Export Control Act (22 U.S.C. 2798(a), 
2798(b)), Sections llC(a) and llC (b) of 
the Export Administration Act of 1979 
(50 U.S.C. app. 2410c(a), 2410c(b)>, 
Section 305 of the Chemical and 
Biological Weapons Control and 
Warfare Elimination Act of 1991 (Pub.
L. 102-182), Executive Order 12851 of 
June 11,1993, and State Department 
Delegation of Authority No. 145 of 
February 4,1980, as amended, the 
United States Government determined 
that the following foreign persons have 
engaged in chemical weapons 
proliferation activities that require the 
imposition of the sanctions described in 
Section 81(c) of the Arms Export 
Control Act (22 U.S.C. 2798(c)) and 
Section llC(c) of the Expert 
Administration Act of 1979 (50 U.S.C. 
app. 2410c(c)):
1. Loop SA (AKA Rainstar Ltd.)

(Switzerland)
2. CDM Engineering SA (Switzerland)

Accordingly, the following sanctions 
are being imposed:

(A) Procurement Sanction.—The 
United States Government shall not 
procure, or enter into any contract for 
the procurement of, any goods or 
services from the sanctioned persons; 
and

(B) Import Sanction.—The 
importation into the United States of 
products produced by the sanctioned 
persons shall be prohibited.

These sanctions apply not only to the 
companies described above, but also to 
their divisions, subunits, and any 
successor entities. The sanctions shall 
commence on November 16,1994. They 
will remain in place for at least one year 
and until further notice.

These measures shall be implemented 
by the responsible agencies as provided 
in Executive Order 12851 of June 11, 
1993. ' ■ .

Dated: November 21,1994.
Thomas E. McNamara,
A ssistant Secretary o f  State forP olM eal- 
M ilitary A ffairs.
[FR Doc. 94-29562 Filed 11 -3 0 -9 4 ; 8:45 ami 
BILLING CODE 4710-25-M

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

Environmental Impact Statement; 
Bellevue, King County, WA
AGENCY! Federal Highway 
Administration (FHWA), DOT.
ACTION: Notice of intent.

SUMMARY: The Federal Highway 
Administration is issuing this notice to 
advise the public that an environmental 
impact statement will be prepared for a 
proposed modification to a freeway 
interchange in King County , 
Washington. The modification will 
include a realignment of the NE 8th St./ 
1-405 interchange and implementation 
of a one-way couplet along NE 8th and 
NE 10th Streets.
FOR FURTHER INFORMATION CONTACT! 
Harry R. Bennetts, Federal Highway 
Administration, Evergreen Plaza 
Building, 711 South Capital Way, Suite 
501, Olympia, Washington 98561, 
Telephone: (206) 753-9554; Dennis C. 
Jackson, State D esist Engineer, 
Washington State Department of 
Transportation, Transportation 
Building, Olympia, Washington 98504, 
Telephone (206) 705-7231; Ronald Q. 
Anderson, Region Administrator, 
Washington State Department o f 
Transportation, Northwest Region, 
15700 Dayton Avenue North Seattle, 
Washington 98133-9710, Telephone; 
(206) 440-4691; or Hank Howard, City 
of Bellevue Transportation Department, 
P.O. Box 90012, Bellevue, Washington 
98009-9012, Telephone: (206) 455- 
6867.
SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the 
Washington State Department of 
Transportation and the City of Bellevue, 
Washington, will prepare an 
environmental impact statement (EIS) 
on a proposal to modify the 1-405 
interchange at NE 8th Street and ta 
modify the geometric or operational 
characteristics of NE 8th and NE 10th 
Streets from 1-405 to Bellevue Way . The 
proposed improvements are considered 
necessary to relieve existing traffic 
congestion at the 1-405/NE-8th-Street 
Interchange, to support improved high- 
occupancy-vehicle (HOV) access and 
usage, and to accommodate the existing 
and projected traffic demand between

the Bellevue Central Business District 
(CBD) and 1-405.

One build alternative and the no
action alternative are at present under 
consideration. The build alternative 
would modify the interchange to 
provide 1-405 access to and from NE 
10th Street and to modify 1-405 access 
to and from NE 8th Street. It would also 
convert NE 8th and NE 10th Streets 
from 1-405 to Bellevue Way to a one
way couplet system (both streets have 
two-way traffic at present). NE 10th 
Street would provide westbound access 
to the CBD and NE 8th Street would 
operate in the opposite direction. This 
alternative would include new ramps 
connecting NE 10th Street with 1-405 
and modifications to the existing ramps 
connecting NE 8th Street to 1-405. 
Signing, striping and signal 
modifications would be implemented 
on NE 8th and NE 10th Streets to 
facilitate one-way street operations. 
Incorporated into and studied with the 
build alternative will be design 
variations of ramps and intersections. 
Most of the proposed improvements 
along NE 8th and 10th Streets away 
from the interchange would take place 
within the existing right-of-way. 
Although no significant environmental 
impacts have been identified to date, 
City of Bellevue officials believe that 
there is potential for significant impacts 
related to land use and development 
and to visual quality.

Letters describing the proposed action 
and soliciting comments will be sent to 
appropriate Federal, State and local 
agencies, affected tribes, and private 
organizations and citizens who have 
previously expressed or are known to 
have interest in this proposal. An open 
house (public meeting) was held in 
March 1994 to get preliminary public 
input. An open house and public 
hearing will be held to receive 
comments on the draft EIS after it is 
approved for circulation. The draft EIS 
will be available for public and agency 
review and comment prior to the public 
hearing. Public notice will be given of 
the time and place of the open house 
and hearing and the availability of the 
draft EIS.

To assure that the full range of issues 
related to this proposed action are 
addressed and all significant issues 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS* or requests 
to be added to the mailing list should be 
directed to the FHWA at the address 
provided above.
(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning
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and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.)

Issued on: November 22,1994.
José. M. Miranda,
Environm ental Program M anager, Olympia, 
W ashington.
[FR Doc. 94-29599 Filed 11-30-94; 8:45 am] 
BILLING CODE 4910-22-M

[FHWA Docket No. 94-24]

Plan for Research on User Acceptance 
of Intelligent Transportation Systems 
(ITS)

AGENCY: Federal Highway 
Administration (FHWA), DOT.
ACTION: Notice; request for comments.

SUMMARY: The Department of 
Transportation (USDOT) is requesting 
comments from interested parties on the 
USDOT plan for conducting research on 
acceptance of ITS products and services 
by users. The Department seeks to 
understand the research needs of 
individuals and organizations interested 
in ITS and to obtain their responses to 
a statement describing the research 
being planned by USDOT that focuses 
on consumers, a primary ITS user 
group. The Department is interested in 
receiving comments from a broad range 
of individuals and organizations, 
including, but not limited to, private 
sector firms looking to develop ITS 
products and services, State and local 
transportation authorities planning ITS 
programs, transit authorities, toll 
authorities, special interest groups, 
industry association^, academicians, 
and others who have an interest in ITS 
acceptance among consumers. 
Comments may also be provided on 
research techniques, results of previous 
research relevant to the proposed study, 
or other topics pertinent to consumer 
acceptance of ITS services.
DATES: Comments must be received on 
or before January 30,1995. Comments 
received after that date will be 
considered to the extent possible. 
ADDRESSES: Submit written, signed 
comments to FHWA Docket No. 94-24, 
room 4232, HCC-10, Office of the Chief 
Counsel, Federal Highway 
Administration, 400 Seventh Street,
SW., Washington, DC 20590. All 
comments received will be available for 
examination at the above address from 
8:30 a.m. to 3:30 p.m., e.t., Monday 
through Friday except Federal holidays. 
Those desiring notification of receipt of 
comments must include a self- 
addressed, stamped postcard.

FOR FURTHER INFORMATION CONTACT: 
Cindy Elliot, Joint ITS Program Office, 
Federal Highway Administration, 400 
Seventh Street, SW., room 3400, 
Washington, DC 20590, (202) 366-8707, 
Fax: (202) 366-8712.
SUPPLEMENTARY INFORMATION: The 
Intelligent Transportation Systems (ITS) 
program applies advanced and emerging 
technologies in such fields as 
information processing, 
communications, control, and 
electronics to surface transportation 
needs. If these technologies can be 
effectively stimulated, integrated, and 
deployed, the public will be able to 
more efficiently use the Nation’s 
transportation infrastructure and energy 
resources by making more informed 
choices about travel and route 
alternatives. Successful deployment of 
ITS services and systems will achieve 
improvements in safety, mobility, and 
productivity, and reduce harmful 
environmental impacts, particularly 
those caused by traffic congestion.

As described in the National ITS 
Program Plan, the ITS program is 
focused on the development and 
deployment of a collection of user 

. services. The services are in various 
stages of maturity; some are available 
today, others will require significant 
research, development, testing, and 
advances in technology applications 
before they are ready for deployment.

An initial set of user acceptance 
research will focus on consumers, the 
individual travelers who make personal 
travel decisions and toward whom 
many ITS user services are targeted. 
Consumers represent the largest 
potential market for ITS, yet their 
interest in using ITS services is not well 
understood.

Twenty-eight ITS user services have 
been defined by USDOT and other 
participants in the development of the 
National ITS Program Plan. Not all of 
these services necessarily touch the 
consumer directly; therefore, the scope 
of research for this study encompassses 
the following sixteen ITS user services 
for which consumers are the primary 
user group. These services are described 
below and are grouped together under 
the headings of transportation 
information services, services for new 
styles of travel, and services for 
vehicular safety and security.
Transportation Information Services

1. Pre-trip travel inform ation provides 
inform ation fo r  selecting the best 
departure time, transportation m odes, 
and routes. Pre-trip travel information 
allows travelers to access a complete 
range of intermodal transportation 
information at home, work, and other

major sites where trips originate. For 
example, timely information on transit 
routes, schedules, transfers and fares, 
and ride matching services are included. 
Real-time information on accidents, 
road construction, alternate routes, 
traffic speeds along given routes, 
parking conditions, event schedules, 
and weather information complete the 
service. Based on this information, the 
traveler can select the best departure 
time, route, and modes of travel, Or 
decide to postpone or not to make the 
trip at all.

2. En-route driver inform ation  
consists o f  driver advisories and in- 
vehicle signing fo r  convenience and 
safety. Driver advisories are similar to 
pre-trip planning information, but are 
provided once travel begins. Driver 
advisories convey information about 
traffic conditions, incidents, 
construction, transit schedules, and 
weather conditions to drivers of 
personal, commercial, and public transit 
vehicles. This information allows a 
driver to select the best route, or shift
to another mode mid-trip if desired.

In-vehicle signing, the second 
component of en-route driver 
information, would provide the same 
types of information found on physical 
road signs today, directly in the vehicle. 
The service could be extended to 
include warnings of road conditions and 
safe speeds for specific types of vehicles 
(e.g., autos, buses, large trucks), but 
potential users include drivers of all 
types of vehicles. This service might be 
especially useful to elderly drivers, or in 
rural areas with large numbers of 
tourists and unusual or hazardous 
roadway conditions.

3. En-route transit inform ation  
provides inform ation to travelers using 
pu blic transportation after they begin 
their trips. This service provides 
information to assist the traveler once 
public transportation travel begins. 
Real-time, accurate transit service 
information on board the vehicle helps 
travelers make effective transfer 
decisions and itinerary modifications as 
needed while a trip is underway.

4. Route guidance provides travelers 
with sim ple instructions on how  to 
reach their destinations. The route 
guidance service provides a suggested 
route to reach a specified destination. 
Early route guidance systems will be 
based on static information about such 
factors as the roadway network and 
transit schedules. When fully deployed, 
route guidance systems will provide 
travelers with directions to their 
destinations based on real-time 
information about the transportation 
system. The route guidance service will 
consider traffic conditions, status and
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schedule of transit systems* and road 
closures in developing the best route. 
Directions will generally consist of 
simple instructions on turns or other 
upcoming maneuvers. Users of the 
service include not only drivers of all 
types of vehicles, hut also non-vehicular 
travelers* such as pedestrians or 
bicyclists, who could get specialized 
route guidance from handheld devices.

5, T raveler services inform ation  
provides a  referen ce directory, m  
“yellow  pages ” o f  service inform ation. 
Traveler services information provides 
quick access to travel related services 
and facilities. Examples of information 
that might he included are the location, 
operating hours, and availability of 
hospitals, and food, parking, auto repair, 
and police facilities. Traveler services 
information would be accessible in the 
home, office, or other public locations to 
help plan trips* and might also be 
available en-route. When fully 
deployed, this service will connect 
users and providers interactively* and 
enable them to request and provide 
needed information. A  comprehensive, 
integrated service could support 
financial transactions like automatic 
billing for purchases.
Services for New Styles of Travel

1. R ide m atching and reservation  
m ake rid e sharing m ore convenient 
This service will provide real-time ride 
matching information and reservations 
to users in their homes, offices, or other 
locations, and will assist transportation 
providers with vehicle assignments and 
scheduling. The service will also 
provide a clearinghouse for financial 
transactions. This will expand the 
market for ridesharing as an alternative 
to single occupant automobile travel, 
and will provide for enhanced 
alternatives for special population 
groups, such as the elderly or the 
handicapped.

2. P ersonalized p  ublic transit provides 
flex ibly  routed transit vehicles which 
offer m ore convenient service to  
custom ers. Small publicly or privately 
operated vehicles provide on-demand 
routing to pick up passengers who have 
requested service and deliver them to 
their destinations. Route deviation 
schemes, where vehicles would leave a 
fixed route for a short distance to pick 
up or discharge passengers, is another 
way of improving service. Vehicles can 
include small buses*, taxicabs, or other 
small* shared ride vehicles. This service 
can provide almost door-to-door service, 
expanding transit coverage to lesser 
populated locations and neighborhoods. 
This can potentially provide 
transportation at lower cost and with

greater convenience than conventional 
fixed route transit.

3. E lectronic paym ent services allow  
travelers to p ay  fo r  transportation 
services electron ically  with “sm art 
cards.” These services will foster 
intermodal travel by providing a 
common electronic payment medium 
for all transportation modes and 
functions, including tolls* transit fares, 
and parking. These services provide for 
a common service fee and payment 
structure using “smart cards." Such 
systems could be truly multi-use* 
allowing other personal financial 
transactions on the same card. The 
flexibility that electronic payment 
services offer will also facilitate travel 
demand management, if conditions 
warrant. They will enable relatively 
easy application of road pricing policies 
which could influence departure times 
and mode selection.
Services for Vehicular Safety and 
Security

1. Em ergency notification  an d  
person al security provide im m ediate 
notification o f an incident and an  
im m ediate requ est fo r  assistance. This 
service includes two capabilities: Driver 
and personal security, and automatic 
collision notification. Driver and ‘ 
personal security capabilities provide 
for user initiated distress signals for 
incidents like mechanical breakdowns 
or car jackings. Automatic collision 
notification identifies a collision and 
automatically sends information 
regarding location* nature, and severity 
to emergency personnel.

2. Longitudinal collision: avoidance 
helps prevent head-on  and rear-end  
collision s betw een vehicles, o r  betw een  
vehicles and other objects or  
pedestrians. This service helps reduce 
the number and severity of collisions. It 
includes the sensing of potential or 
impending collisions, prompting a 
driver’s avoidance actions, and

- temporarily controlling the vehicle.
3. Lateral collision  avoidance h elp s  

prevent collision s when vehicles leav e  
their lan es o f  travelL This service 
provides crash warnings and controls 
for lane changes and road departures* It 
will help reduce the number of lateral 
collisions involving two or more 
vehicles, or crashes involving a single 
vehicle leaving the roadway.

When a driver changes lanes* a 
situation display can continuously . ..
monitor the vehicle’s blind spot, and 
drivers can be. actively warned of an 
impending collision* If needed, a sy stem 
that can automatically control steering 
can effectively respond to situations 
very rapidly . Warning systems can also 
alert a driver to an impending road

departure, provide help in keeping the 
vehicle in the lane* and ultimately 
provide automatic control of steering 
and throttle in dangerous situations.

4. Intersection collision  avoidance 
helps prevent collisions at intersections. 
This service warns drivers of imminent 
collisions when approaching or crossing 
an intersection that has traffic control 
(e.g., stop signs or a traffic signal). This 
service also alerts the driver when the 
proper right-of-way at the intersection is 
unclear or ambiguous.

5. Vision enhancem ent fo r  crash  
avoidance im proves the driver’s ability  
to see  the roadw ay and objects that are 
on or along the roadw ay. Improved 
visibility will allow drivers to avoid 
potential collisions with' other vehicles 
or obstacles in the roadway, and will 
help the driver comply with traffic; signs 
and signals. This service requires in- 
vehicle equipment for sensing potential 
hazards, processing this information, 
and displaying it in a way that is useful 
to a driver.

6. Safety readiness provides warnings 
about th e condition  erf the driver, the 
vehicle, and the roadway. In-vehicle 
equipment will unobtrusively monitor a 
driver’s condition and provide a 
warning if he or she is becoming drowsy 
or otherwise impaired. This service 
could also internally monitor critical 
components of the automobile, and alert 
the driver to impending malfunctions. 
Equipment within the vehicle could 
also detect unsafe road conditions, such 
as bridge icing or standing water on the 
roadway, and provide a warning to the 
driver.

7. Pre-crash restraint deploym ent 
anticipates an  im m inent collision  an d  
activates passenger safety  system s 
b efore the collision  occurs. This service 
identifies the velocity, mass, and 
direction of the vehicles or objects 
involved in a potential crash, and the 
number, location, and major physical 
characteristics of any occupants. 
Responses include tightening lap- 
shoulder belts, aiming and deploying air 
bags at the optimal pressure, and 
deploying roll bars.

8. A utom ated veh icle operation  
provides a  fu lly  autom ated»“han ds-off” 
operating environm ent Deployment of 
automated vehicle operations is a long 
term goal of ITS which would provide 
vast improvements in safety by creating 
a nearly accident free driving 
environment. Drivers could buy 
vehicles with the necessary 
instrumentation or retrofit existing 
vehicles. Vehicles that are incapable of 
automated operation would, during 
some transition period, drive in lanes 
without automation.
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The Research Need
The USDOT seeks to leam whether 

the traveling public will make sufficient 
use of ITS services to have a significant 
impact on achieving USDOT’s ITS goals 
for surface transportation. These goals 
include: improved safety; increased 
capacity and operational efficiency; 
enhanced personal mobility, 
convenience, and comfort; reduction in 
environmental and energy impacts; and 
enhancement of productivity of 
individuals, organizations, and the 
economy as a whole.

The results of USDOT’s research will 
be used to measure progress toward 
these goals and to support planning of 
the USDOT ITS program.

Potential questions to be addressed in 
the research have been developed for 
the three groups of services previously 
described and they are listed below.
Questions Dealing With Transportation 
Information Services

These questions deal with users’ 
interest in obtaining and using 
information, and the impact of that 
information on their travel behavior.

1. Do travelers want to obtain 
transportation-related data and base 
their travel decisions upon it? If so, 
what information do they need? What 
are the minimum requirements and 
what is optional in terms of type of data, 
frequency, reliability, etc. What 
decisions will be affected by 
information—time, mode choice, 
destination, route selection, use of 
alternatives to travel?

2. In what manner should information 
be delivered, what type of user 
interface, and what level of detail?

3. What is the monetary value of this 
information to consumers and how 
should it be paid for?

4. Do responses vary significantly 
according to demographic or other 
characteristics of consumers? If sp, what 
causes those differences? Examples 
include: familiarity or fear of “high- 
tech,” degree of control over travel 
decisions, and financial position. Do 
current single-mode consumers respond 
differently from intermodal consumers?

5. What are the perceived benefits and 
negative consequences that ITS 
information services would bring to 
consumers? Are there personal benefits 
(such as savings in time and money, 
reduced stress, and greater choice of 
transportation alternatives) and/or 
societal benefits (such as improved air 
quality and reduced traffic congestion)?
Questions Dealing With New Styles of 
Travel

These services represent new “styles” 
in the sense that they require consumers

to perform travel-related tasks in 
fundamentally different ways.

1. What portion of travelers would be 
attracted to ridematching or reservation 
services, for what types of trips, how 
often, and what type of mode would be 
displaced? What are the demographic 
characteristics of potential users and 
nonusers? What are the perceived 
benefits of such a service? What are the 
major concerns or barriers to use (e.g., 
stranger anxiety, including concern for 
personal safety)? What would travelers 
be willing to pay for such a service? 
What incentives or disincentives would 
stimulate usage (e.g., use of HOV lane, 
loss of free parking)?

2. Do travelers want to pay for travel 
costs electronically? If so, are they 
interested in a single, integrated 
electronic payment device? What parts 
of travel should be covered (e.g., tolls, 
transit, or parking)? What is the value of 
electronic payment? Does it warrant a 
premium, or a discount? What are the 
perceived benefits and disadvantages of 
electronic payment (e.g., convenience, 
loss of privacy)? How do responses vary 
across demographic or other user 
characteristics?

3. Will personalized public transit 
attract additional travelers to transit? If 
so, what types of trips would they use 
it for and how often would they use it? 
What are the demographic 
characteristics of potential users? What 
would travelers be willing to pay for 
such a service? What service attributes 
(e.g., response time, time-of-day 
availability) do travelers desire from 
personalized public transit?
Questions Dealing With Vehicular 
Safety and Security

These questions deal with consumers’ 
interest in having vehicles equipped 
with vehicular safety and security 
technology.

1. What are consumers’ perceptions of 
the seriousness of the following 
potential safety problems in vehicular 
travel: Longitudinal collisions (rear-end, 
head-on, backing); lateral collisions 
(lane changes, blind spots); intersection 
collisions; collisions from poor visibility 
(e.g., fog or darkness); driver 
impairments creating potential for 
collisions (e.g., drug/alcohol 
impairment, fatigue); vehicle equipment 
failure creating potential for collisions 
(e.g., tire and brakes); infrastructure 
hazards creating potential for collision 
(e.g., slippery roads); limitations of 
current crash restraint systems (e.g., seat 
belts, airbags) in all types of collisions; 
potential for injury or danger from 
slowness of response by emergency 
service providers?

2. Are proposed ITS safety and 
security services viewed as effective in 
reducing the frequency and seriousness 
of safety problems? Does the perception 
of effectiveness vary by user service?

3. Will vehicle users be willing to pay 
for ITS technological solutions to these 
safety problems? Does willingness to 
pay vary by safety problem? How do 
vehicle users balance paying for safety 
measures against vehicle attributes,, 
such as comfort, convenience, or 
entertainment?

4. What minimum design 
requirements would have to be 
implemented before these ITS services 
would be acceptable to vehicle users? 
What about levels of reliability or 
accuracy or the ability of the user to 
disengage an ITS service? Are potential 
maintenance costs an important factor 
to consumers?

5. What ratio of automatic versus 
manual control of these ITS services 
will be acceptable? Should safety 
systems provide information only about 
safety problem or threat (e.g., “vehicle 
in blind spot”)? Should they also 
provide instructions on how to avoid 
that problem or threat (e.g., “please 
brake immediately”)? Or should 
automatic controls take over if the 
driver is not responding in time?

6. How do responses vary by 
demographic and other characteristics 
of vehicle users?

The Department welcomes comments 
on any or all of the questions posed here 
and encourages commenters to pose 
additional questions for consideration 
by the USDOT. USDOT invites 
commenters to share information from 
research on subjects similar to those 
covered in this request that would be of 
use to the USDOT program on ITS user 
acceptance.
(Secs. 6051-6059, Pub. L. 102-240,105 Stat. 
2189; 23 U.S.C. 315; 49 CFR 1.48)

Issued on: November 22,1994.
Rodney E. Slater,
F ederal Highway Administrator.
[FR Doc. 94-29537 Filed 11-30-94; 8:45 am] 
BILLING CODE 4910-22-P

Federal Railroad Administration 

Petition for a Waiver of Compliance
In accordance with 49 CFR 211.9 and 

211.41, notice is hereby given that the 
Federal Railroad Administration (FRA) 
has received a request for a waiver of 
compliance with certain requirements of 
Federal railroad safety regulations. The 
individual petitions are described 
below, including the party seeking 
relief, the regulatory provisions 
involved, the nature of the relief being
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requested and the petitioner’s 
arguments in favor of relief.

Interested parties are invited to 
participate in these proceedings by 
submitting written views, data, or 
comments. FRA does not anticipate 
scheduling a public hearing in 
connection with these proceedings since 
the facts do not appear to warrant a 
hearing. If any interested party desires 
an opportunity for oral comment, they 
should notify FRA, in writing, before 
the end of the comment period and 
specify the basis for their request.

All communications concerning these 
proceedings should identify the 
appropriate docket number (e.g., Waiver 
Petition Docket No. HS-92-10) and 
must be submitted in triplicate to the 
Docket Clerk, Office of Chief Counsel, \ 
Federal Railroad Administration, Nassif 
Building, 400 Seventh Street, S.W., 
Washington, D.C. 20590.
Communications received before 
January 6,1995 will be considered by 
FRA before final action is taken. 
Comments received after that date will 
be considered as far as practicable. All 
written communications concerning 
these proceedings are available for 
examination during regular business 
hours (9 a.m.-5 p.m.) in Room 8201, 
Nassif Building, 400 Seventh Street,
S.W., Washington, D.C. 20590.

The waiver petition is as follows:
Pittsburgh and Conneaut D ock 
Company (PCDX) FRA Waiver Petition 
D ocket No. H S-92-10

The PCDX seeks an exemption so it 
may permit certain employees to remain 
on duty not more than 16 hours in any 
24-hour period. The PCDX states that it 
is not its intention to employ a train and 
engine service employee more than 12 
hours under normal circumstances, but 
this exemption, if granted, would help 
its operation if unusual operating 
conditions are encountered. The PCDX 
operates a stevedore and bulk 
commodity transfer facility on Lake Erie 
in Conneaut, Ohio, which incorporates 
three docks, several acres of storage 
area, and 41 miles of track leased from 
the Bessemer and Lake Erie Railroad 
(BLE). Its primary activities are the 
loading and unloading of raw materials 
onto lake vessels and rail cars. In 
conjunction with its operations, PCDX 
does move locomotives and freight cars 
within the confines of its own facility. 
Such movements are authorized by yard 
limit rule. The maximum authorized 
operating speed is 15 mph, and 
Restricted Speed applies. The PCDX 
performs interchange with the BLE. 
Additionally, the petitioner asserts it 
employs not more than 15 employees

and has demonstrated good cause for 
granting this exemption.

Issued in Washington, D.C. on November
23,1994.
Phil Olekszyk,
Acting Deputy A ssociate A dm inistrator fo r  
Safety C om pliance and Program  
im plem entation.
[FR Doc. 94-29615 Filed 11-30-94; 8:45 am] 
BILLING CODE 4910-06-P

Notice of Application for Approval of 
Discontinuance or Modification of a 
Railroad Signal System or Relief From 
the Requirements of 49 CFR Part 236

Pursuant to 49 CFR part 235 and 49 
U.S.C. App. 26, the following railroads 
have petitioned the Federal Railroad 
Administration (FRA) seeking approval 
for the discontinuance or modification 
of the signal system or relief from the 
requirements of 49 CFR part 236 as 
detailed below.
Block Signal Application (BS—AP)-No. 
3332
A pplicant: Atchison, Topeka and Santa 

Fe Railway Company, Mr. W.S. Seery, 
Director Signal Systems, 
Communications and Signal, 4515 
Kansas Avenue, Kansas City, Kansas 
66106-1199
The Atchison, Topeka and Santa Fe 

Railway Company seeks approval of the 
proposed discontinuance and removal 
of the traffic control system, on the main 
track between “Eastern Avenue”, 
milepost 147.3 and “Atlantic”, milepost 
146.7, near Hobart, California, Southern 
California Division, San Bernardino 
Subdivision, consisting of the 
discontinuance of control point 
“Atlantic”, removal of the four 
controlled signals, and conversion of the 
power-operated switches to hand 
operation.

The reason given for the proposed 
changes is that the signal system is no 
longer required due to changes in 
railroad operating procedures.
BS-AP-No. 3333
A pplicants: Southern Pacific Lines, Mr.

J. A. Turner, Engineer—Signals, 
Southern Pacific Building, One 
Market Plaza, San Francisco, 
California 94105

Atchison, Topeka and Santa Fe Railway 
Company, Mr. W.S. Seery, Director 
Signal Systems, Communications and 
Signal, 4515 Kansas Avenue, Kansas 
City, Kansas 66106-1199 
Southern Pacific Lines and the 

Atchison, Topeka and Santa Fe Railway 
Company jointly seek approval of the 
proposed conversion of the manual 
interlocking system to a traffic control

system, at Pueblo Junction, milepost 
WC-118.2, near Pueblo, Colorado,
Rocky Mountain Region, Subdivision 1.

The reason given for the proposed 
changes is to enhance safety by having 
the dispatcher use only one set of 
operating rules for the territory under 
his control.

Any interested party desiring to 
protest the granting of an application 
shall set forth specifically the grounds 
upon which the protest is made, and 
contain a concise statement of the 
interest of the protestant in the 
proceeding. The original and two copies 
of the protest shall be filed with the 
Associate Administrator for Safety,
FRA, 400 Seventh Street, S.W., 
Washington, D.C. 20590 within 45 ■ 
calendar days of the date of issuance of 
this notice. Additionally, one copy of 
the protest shall be furnished to the 
applicant at the address listed above.

FRA expects to be able to determine 
these matters without oral hearing. 
However, if a specific request for an oral 
hearing is accompanied by a showing 
that the party is unable to adequately 
present his or her position by written 
statements, an application may be set 
for public hearing.

Issued in Washington,, D.C. on November
23,1994.
Phil Olekszyk,
Acting Deputy A ssociate A dm inistrator fo r  
Safety C om pliance and Program  
Im plem entation.
(FR Doc, 94-29616 Filed 11-30-94; 8:45 am] 
BILLING CODE 4910-06-P

DEPARTMENT OF VETERANS 
AFFAIRS

Appeals in Which Claims Files Were 
Tampered With or May Have Been 
Tampered With by Former BVA 
Employees

AGENCY: Board of Veterans’ Appeals, 
Department of Veterans Affairs.
ACTION: Notice.

FOR FURTHER INFORMATION CONTACT: 
Steven L. Keller (01C), Counsel to the 
Chairman, Board of Veterans’ Appeals, 
810 Vermont Avenue, NW, Washington, 
DC 20420, telephone (202) 233-2978.

The Board of Veterans’ Appeals (BVA) 
issues decisions in cases appealed to 
BVA by claimants seeking veterans’ 
benefits. Information in appellants’ 
claims files is used for decision-making. 
There is evidence indicating that, at 
times during and after 1990, former 
BVA employees involved in the BVA 
appellate process tampered with records 
during the review of claims files.
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In light ofthesecircumstances, BVA 
will send a fetter to appellants and their 
representatives in all those cases 
appealed to BVA during and after 1990 
in which an appellant's claims Me was 
reviewed by a former BVA employee 
who appears to have tampered with 
records during the review of some 
claims files. In those cases where it has 
been determined that tampering has 
occurred, the letter will specify

whatever tampering has been 
discovered. Regardless of whether 
tampering has been discovered, 
appellants and their representatives will 
be offered an opportunity to inspect the 
claims file and will be advised of 
options they may have for 
reconsideration of any final 
adjudication on the merits; for a 
remand; or for presentation o f 
additional evidence, comments or

arguments in their cases currently on 
remand. Further, appellants and then- 
representatives who wish to take any 
action concerning this matter wiM be 
requested to do so within 90 days of 
receipt of the letter.

Approved: November 21,1994.
Jesse Brown,
Secretary afVeterans Affairs.
[FR Doc. 94-29600 Filed 11-30-94; B:45 am] 
BILUNG CODE 8320-4M -M
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Sunshine Act Meetings Federal Register 
Vol. 59, No. 230 

Thursday, December 1, 1994

This section of the FEDERAL REGISTER 
contains notices of meetings published under 
the “Government in the Sunshine Act” (Pub. 
L. 94-409) 5 U.S.C. 552b(e)(3).

FEDERAL ELECTION COMMISSION
DATE AND TIME: Tuesday, December 6, 
1994 at 10:00 a.m.
PLACE: 999 E Street, N.W., Washington, 
D.C.
STATUS: This meeting will be closed to 
the public.
ITEMS TO BE DISCUSSED:
Compliance matters pursuant to 2 U.S.C. 

§437g.
Audits conducted pursuant to 2 U.S.C.

§ 437g, § 438(b), and Title 26, U.S.C. '  
Matters concerning participation in civil 

actions or proceedings or arbitration 
Internal personnel rules and procedures or 

matters affecting a particular employee
DATE AND TIME: Thursday, December 8, 
1994 at 10:00 a.m..
PLACE: 999 E Street, N.W., Washington, 
D.C. (Ninth Floor).
STATUS: This meeting will be open to the 
public.
ITEMS TO BE DISCUSSED:
Correction and Approval of Minutes 
Report of the Audit Division—The Tsongas 

Committee, Inc.
Final Audit Report—Bush-Quayle ’92 

Primary Committee, Inc.
Final AuditReport—Bush—Quayle ’92 

General Committee, Inc. and Bush-Quayle 
’92 Compliance Committee, Inc. 

Administrative Matters.
PERSON TO CONTACT FOR INFORMATION:
Mr. Ron Harris, Press Officer,
Telephone: (202) 219-4155.
Delores Hardy,
A dm inistrative Assistant.
[FR Doc. 94-29667 Filed 11-29-94; 3:04 pm] 
BILLING CODE 6715-01-M

UNITED STATES INTERNATIONAL TRADE 
COMMISSION

[USITC SE-94-37]
TIME AND DATE: December 6,1994 at 
10:30 a.m.

PLACE: Room 101, 500 E Street S.W., 
Washington, DC 20436.
STATUS:
1. Agenda for future meeting
2. Minutes
3. Ratification List
4. Inv. Nos. 731—TA-671-675 (Final)

(Silicomanganese from Brazil, China, 
Ukraine, and Venezuela)—briefing and 
vote

5. Inv. No. 731-TA-669 (Final) (Certain
Cased Pencils from China)—briefing and 
vote

6. Outstanding action jackets:
1. GC-94—099, Final Parts 201 and 207 

rules amendments
In accordance with Commission 

policy, subject matter listed above, not 
disposed of at the scheduled meeting, 
may be carried over to the agenda of the 
following meeting.

By order of the Commission:
Issued: November 29,1994.

Donna R. Koehnke,
Secretary.
[FR Doc. 94-29742 Filed 11-29-94; 3:44 pm] 
BILUNG CODE 7 0 2 0 -0 2 -P

NATIONAL COUNCIL ON DISABILITY
SUMMARY: This notice sets forth the 
schedule §nd proposed agenda of the 
forthcoming quarterly meeting of the 
National Council on Disability. Notice 
of this meeting is required under 
Section 522b(e)(l) of the Government in 
the Sunshine Act, (P.L. 94—409).
DATES: January 31-February 2,1995, 
9:00 a.m. to 5:00 p.m.
LOCATION: Biscayne Bay Marriott Hotel, 
1633 North Bayshore Drive, Miami, 
Florida 33132, (305) 374-3900.
FOR INFORMATION CONTACT: Mark S. 
Quigley, Public Affairs Specialist, 
National Council on Disability, 1331 F 
Street, NW., Suite 1050, Washington,
DC 20004-1107, Telephone: (202) 272- 
2004, (202) 272-2074 (TT).
AGENCY MISSION: The National Council 
on Disability is an independent federal 
agency led by 15 members appointed by 
the President of the United States and

confirmed by the U.S. Senate. The 
overall purpose of the National Council 
is to promote policies, programs, 
practices, and procedures that guarantee 
equal opportunity for all people with 
disabilities, regardless of the nature of 
severity of the disability; and to 
empower people with disabilities to 
achieve economic self-sufficiency, 
independent living, and inclusion and 
integration into all aspects of society.
ACCOMMODATIONS: Those needing 
interpreters or other accommodations 
should notify the National Council on 
Disability by January 13,1995.
ENVIRONMENTAL ILLNESS: People with 
environmental illness must reduce their 
exposure to volatile chemical 
substances in order to attend this 
meeting. In order to reduce such 
exposure, we ask that you not wear 
perfumes or scents at the meeting. We 
also ask that you smoke only in 
designated areas and the privacy of your 
room. Smoking is prohibited in the 
meeting room and surrounding area.
OPEN MEETING: This quarterly meeting of 
the National Council shall be open to 
the public.
AGENDA: The proposed agenda includes:
Report from the Chairperson and the 

Executive Director
Committee Meetings and Committee Reports
Unfinished Business
New Business
Announcements
Adjournment

Records shall be kept of all National 
Council proceedings and shall be 
available after the meeting for public 
inspection at the National Council on 
Disability.

Signed in Washington, DC, on November
29,1994.
Speed Davis,
Acting Executive Director.
[FR Doc. 94-29667 Filed 11-29-94; 11:00 
am]
BILLING CODE 6 8 2 0 -B S -M
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Corrections

This section Of the FEDERAI REGISTER 
contains editorial corrections of previously 
published Prestetential. Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere In the issue.

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management

[CO-930-1430-01; COC-57597J

Proposed Withdrawal: Opportunity for 
Public Meeting; Colorado

Correction

In notice document 94-27786 
appearing on page 65651, In lise issue off 
Wednesday, November 9,1994, make 
the folio wing correction:

On page 55050, in the second column« 
under DATES:, in the fourth line, 
“February 7,1994.” should read 
“February 7,1995.” *
BILLING CODE 1505-01-D

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

43 CFR Part 773 

RIN 1029-A834

Use of Applicant/VJoiator Computer 
System (A VS) In Surface Coal Mining 
and Reclamation Permit Approval; 
Standards and Procedures for 
Ownership and Control Determinations

Correction

In rule document 94-26554 beginning 
on page 54306 in the issue of Friday, 
October 28,1994, make the following 
corrections:

§773.23 [Corrected]
1. On page 54354, in the first column, 

in the § 773.23(a), in the third line, die 
reference to “773.22(b)" should read 
“773.22”.

§773.25 [Corrected)
2. On page 54355, in the second 

column, in §773.25tc)(l)(i), in the ninth 
line, ‘“controls” was misspelled.
BILLING CODE 1 5 0 5 4 1 -0

Federal Register 
Vol. 59, No. 230 

Thursday, December 1, 1994

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration

49 CFR Part 571

[Docket No. 92^33; Notice 3)

RIN 2127-AE36

Federal Motor Vehicle Safety 
Standards; Lamps, Reflective Devices 
and Associated Equipment

Correction
In the correction to rule document 94- 

23908 on page 51229, in the issue of 
Friday, October 7,1994, make the 
following correction:

§571.108 [Corrected]
On page 51229, in the third column, 

the references to “§ 571.109” in both the 
heading and in the amendatory 
instructions should read “§ 571.108”.
BILUNG CODE 1505-01-D

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

List of Blocked Persons and Specialty 
Designated Nationals

Correction
In notice document 94-28365 

beginning on page 59460, in the issue of 
Thursday, November 17,1994, make the 
following correction:

On page 59460, in the third column, 
under SUMMARY:, in the seventh line, 
“[insert date of filing]” should read 
“November 14,1994,”.
BILLING CODE 1505-01-D
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DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

Notice of Intent To Prepare an 
Environmental Impact Statement for 
Nordic Power Plant and Associated 
Facilities Located on the Fort Mojave 
Indian Reservation, Mohave County, 
Arizona Which Will Serve the Fort 
Mojave Indian Reservation Within 
Mohave County, Arizona
AGENCY: Bureau of Indian Affairs, 
Interior.
ACTION: Notice of intent and public 
scoping meetings.

SUMMARY: This notice advises the public 
that the Bureau of Indian Affairs, in 
cooperation with thé Fort Mojave Indian 
Tribe, intends to gather information 
necessary for preparing an EIS for the 
proposal of a long-term lease for the 
construction and operation of a two- 
phase natural gas fired co-generation 
power plant and ancillary facilities on 
the Fort Mojave Indian Reservation 
located within Mohave County,
Arizona.
DATES: Comments should be received by 
January 3,1995. Public Scoping 
Meetings will be held on Monday, 
December 19,1994 at 7;30 P.M. (MST), 
Fort Mojave Tribal Headquarters, 500 
Merriman, Needles, CA; Tuesday, 
December 20,1994 at 7:00 P.M. (MST), 
Mojave Valley High School, at the 
intersection of Hancock Boulevard and 
AZ State Route Highway 95, Bullhead 
City, Arizona.
ADDRESSES: Comments should be 
addressed to Mr. Walter Mills, Area 
Director, Phoenix Area Office, Bureau of 
Indian Affairs, P.O. Box 10, Phoenix, 
Arizona 85001, or Mr. Allen Anspach, 
Superintendent, Colorado River Agency, 
Bureau of Indian Affairs, Route i ,  Box 
9-C, Parker, Arizona 85344. Public 
Scoping Meetings will be held on 
Monday, December 19,1994 at 7:30 
P.M. (MST), Fort Mojave Tribal 
Headquarters, 500 Mërçiman, Needles, 
CA; Tuesday, December 20,1994 at 7:00 
P.M. (MST), Mojave Valley High School, 
at the intersection of Hancock 
Boulevard and AZ State Route 95, 
Bullhead City, Arizona.
FOR FURTHER INFORMATION CONTACT: Ms. 
Amy L. Heuslein, Area Environmental 
Protection Officer, Phoenix Area Office, 
Bureau of Indian Affairs, Environmental 
Quality Services, P.O. Box 10, Phoenix,

Arizona 85001, Telephone 602/379- 
6750 or Telefax 602/379-3833; or Ms. 
Goldie Stroup, Realty Officer, Colorado 
River Agency, Bureau of Indian Affairs, 
Route 1, Box 9-C, Parker, Arizona 
85344, Telephone 602/669-7141. 
SUPPLEMENTARY INFORMATION: The 
Bureau of Indian Affairs (BIA), 
Department of the Interior, in 
cooperation with the Fort Mojave Indian 
Tribe, will prepare an EIS to address the 
environmental impacts of a proposed 
ground lease encompassing 
approximately 320 acres for a term of 25 
years with a renewal option of 25 years; 
Nordic Power plans to develop, 
construct and operate a 460 megawatt 
natural gas fired, two-phase co
generation power plant and all other 
ancillary facilities. These include but 
are not limited to pipelines, 
transmission lines, structures necessary 
for the production, transmission and 
sale of electric power and necessary 
infrastructure such as roads, utilities, 
and easements. The proposed power 
plant will consist of two-combined 
cycle units consisting of gas turbines 
coupled to steam turbines driving 
individual 240 megawatt generators. 
Heat from the gas turbines will be used 
to create the steam for the steam 
turbines which are then reused as co- 
generator steam for the steam host(s). 
Auxiliary power use in the production 
and operation cycle will result in a net 
turbine power production of 
approximately 230 megawatts. A power 
grid interconnection is proposed at the 
Arizona Power Company (APCO) 
substation approximately two miles 
southwest of the plant, at Vanderslice 
Road and AZ Highway 95 in Mohave 
County, Arizona. The actual corridor is 
undetermined at this time, but will stay 
on tribal land if possible. Connection of 
power distribution from the substation 
will be the responsibility of APCO and 
Western Area Power Administration.

This plant will service tribal entities 
and other locations within Clark 
County, Nevada and San Bemadino 
County, California. The plant may also 
provide services to San Diego, Orange, 
and San Bemadino Counties in 
California, and non-tribal locations in 
Mohave County, Arizona. The proposed 
plant’s total production is rated at 460 
megawatts. A description of the 
proposed project, location and 
environmental considerations to be 
addressed in the EIS are provided 
below.

The project may be developed as a 
“qualifying facility” as defined by 
federal law. This business entity may 
provide ice, cold storage, or other water 
based production services, such as a 
commercial laundry facility or 
greenhouse; these entities would be 
negotiated separately between the tribe 
and Nordic Power. The proposed plant 
may use wells, water supply reservoirs, 
and water storage facilities to meet the 
commercial and fire protection needs of 
the leased land. The proposed plant will 
have the right to extract water from the 
leased land which shall constitute a 
maximum of 7500 acre feet per year of 
consumptive water rights of the Fort 
Mojave Tribe’s Colorado River 
allocation. Water discharge is unknown 
at this time; but, it is designed to be a 
“zero discharge” facility.

The proposed facility or facilities will 
be located on the Fort Mojave Indian 
Reservation within the East Half of 
Section 8, Township 17 North, Range 21 
West, Mohave County, Arizona. 
Alternative locations are being assessed 
in the EIS process. \ ' '

We estimate the draft EIS will be 
made available to the public within six 
to twelve months after the end of the 
comment period. The purpose of the 
notice is to obtain suggestions and 
information from other agencies and the 
public on the scope of issues to be 
addressed in the EIS. Significant issues 
to be covered during the scoping 
process will include but not be limited 
to biotic resources, archeological, 
cultural and historic sites, 
socioeconomic conditions, land use, air, 
visual, resource use patterns, water 
quality and quantity conditions. • 
Comments and participation in this 
scoping process are requested and 
encouraged. ^

This notice is published pursuant to 
Sec. 1503.1 of the Council of 
Environmental Quality Regulations (40 
CFR Parts 1500 through 1508) 
implementing the procedural 
requirements of the National 
Environmental Policy Act of 1969, as 
amended (42 U.S.C. 4371 et. seq.), and 
Department of the Interior Manual (DM) 
(516,1-6) and 209 DM 8).

Dated: November 23,1994.
Ada E. Deer,
Assistant Secretary-Indian A ffairs.
[FR Doc. 94-29602 Filed ll-3 0 -9 4 i8 :4 5  am] 
BILLING CODE 4310-02-P
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DEPARTMENT OF THE TREASURY 

31 CFR Part 103

Amendments to the Bank Secrecy Act 
Regulations Regarding Reporting and 
Recordkeeping Requirements by 
Casinos

AGENCY: Financial Crimes Enforcement 
Network, Treasury.
ACTION: Final rule.

SUMMARY: The Bank Secrecy Act 
authorizes the Secretary of the Treasury 
to require financial institutions to file 
reports and keep records that the 
Secretary determines have a high degree 
of usefulness in criminal, tax, and 
regulatory matters, and to implement 
anti-money laundering programs and 
compliance procedures and report 
potentially suspicious transactions to 
the federal government. The authority of 
the Secretary to administer the Bank 
Secrecy Act has been delegated to the 
Director of the Financial Crimes 
Enforcement Network. As a result of a 
review of Treasury’s anti-money 
laundering requirements, this final rule 
substantially modifies changes to the 
Bank Secrecy Act reporting and 
recordkeeping requirements for casinos 
that were contained in a Final Rule 
published on March 12,1993, and 
withdraws a number of provisions 
contained in that Rule. The withdrawn 
provisions include the requirements 
that casinos record and verify the 
identification of any customer whose 
transactions in currency on a gaming 
day have reached $3,000; maintain a list 
of customers who are known by aliases; 
obtain missing customer information 
with respect to multiple transactions 
which, when aggregated, exceed 
$10,000 in currency; and establish a 
chronological imprest system. The 
withdrawn provisions were scheduled 
to become effective on December 1, 
1994.
DATES: Effective Date: The Final Rule is 
effective December 1,1994.

Com pliance Date: Mandatory 
compliance is required by June 1,1995. 
ADDRESSES: Peter G. Djinis, Office of 
Financial Enforcement, Financial 
Crimes Enforcement Network, 
Department of the Treasury, room 3210 
Annex, 1500 Pennsylvania Avenue, 
NW., Washington, DC 20220.
FOR FURTHER INFORMATION CONTACT: 
Leonard C. Senia, Compliance 
Specialist, Office of Financial 
Enforcement, Financial Crimes 
Enforcement Network, (202) 622-0400. 
SUPPLEMENTARY INFORMATION: Casinos 
are designated generally as “financial

institutions” for purposes of the Bank 
Secrecy Act (“Act”). Under the Act’s 
implementing regulations, casinos are 
subject to particular reporting and 
recordkeeping requirements, see, e.g., 31 
CFR sections 103.11(i)(7), 103.22(a)(2) 
and 103.36.

On March 12,1993, Treasury 
published in the Federal Register, 58 FR 
13538-13550, a Final Rule (the “March
12.1993 Rule”) involving nineteen 
amendments to the Bank Secrecy Act 
regulations affecting casinos. The 
purpose of the amendments was to 
enhance compliance with Bank Secrecy 
Act requirements, Public Law 91-508 
(codified at 12 U.S.C. 1829b, 12 U.S.C. 
1951-1959, and 31 U.S.C. 5311-5329), 
and to provide Bank Secrecy Act 
examiners with “audit trails” to 
determine the adequacy of compliance.

The original effective date of the 
March 12,1993 Rule was September 8, 
1993. On August 27,1993, Treasury 
delayed the effective date of the March
12.1993 Rule until March 1,1994, to 
give affected casinos an additional six 
months to comply with the rule (see 58 
FR 45263). On February 25,1994, 
Treasury announced a second delay of 
the effective date of the March 12,1993 
Rule, from March 1,1994, to December 
1,1994 (see 59 FR 9088). The second 
delay permitted Treasury to consider 
the treatment of casinos in the course of 
an ongoing comprehensive review of 
Treasury’s anti-money laundering 
enforcement policies and programs.
That review was initiated to set the 
course for implementation of the 
Annunzio-Wylie Anti-Money 
Laundering Act of 1992 (Public Law 
102-550,106 Stat. 3672, 4044 (1992), 
codified as amended in scattered 
sections of Titles 12,18, 22, 28, 31, and 
53, U.S.C.) and the legislation that 
ultimately became the Money 
Laundering Suppression Act of 1994 
(Public Law 103-325). Two of the key 
objectives of the Treasury review were 
the need to balance accurately costs and 
benefits in framing compliance rules 
and the extent to which emphasis in 
administration of the Bank Secrecy Act 
should be placed on anti-money 
laundering programs and the reporting 
of suspicious transactions by financial 
institutions.

Treasury has determined that it 
should modify the March 12,1993 Rule 
in light of its intention to promulgate 
regulations requiring financial 
institutions, including casinos, to report 
suspicious transactions and establish 
anti-money laundering measures 
including “know your customer” 
policies and programs. The 
modifications should reduce the 
regulatory burden that would otherwise

have been imposed on the casino 
industry without unduly diminishing 
the value of the information that casinos 
are required to maintain or report, and, 
more importantly, without reducing the 
level of Bank Secrecy Act compliance 
by casinos.

The modifications should not be 
misinterpreted. Treasury remains 
concerned about the potential use of 
casinos«to further the commission of 
financial crime and as an avenue for 
transmission of funds generated by such 
crimes. The casino industry is 
vulnerable to such use because casinos 
engage in a fast-paced cash intensive 
business and can provide their 
customers with financial services nearly 
identical to those generally provided by 
depository institutions. Federal law 
enforcement organizations have 
documented the use of casinos as 
surrogate “banks” for individuals. They 
have also documented instances of 
misuse of casino facilities to avoid 
proper identification of customers, for 
example, through submission of false 
identification by individuals whot for a 
fee, are cashing out casino chips for 
anonymous “high rollers”. The Internal 
Revenue Service continues to believe 
that a high volume of untaxed currency 
passes through casinos.

A number of the provisions of the 
March 12,1993 Rule will become 
effective on December 1,1994. Equally 
important, Treasury intends in the near 
future to propose comprehensive “know 
your customer” and suspicious 
transaction reporting requirements that 
will apply to all financial institutions, 
including casinos. The provisions of the 
March 12,1993 Rule that will become 
effective on December 1,1994 include 
the requirement that each casino 
develop and implement a compliance 
program; the details of that program 
have been refined to include terms that 
anticipate Treasury’s adoption of 
suspicious transaction reporting 
requirements.

The compliance program provisions 
also reflect the already-existing 
protection for financial institutions 
against liability for “a disclosure of any 
possible violation of law or regulation” 
contained in 31 U.S.C. section 5318, as 
amended by the Annunzio-Wylie Anti- 
Money Laundering Act of 1992. Banks 
and other sectors of the financial 
community have already taken steps 
voluntarily to identify and report such 
transactions, and Treasury would be 
interested in observing what steps the 
casino industry could take, even in 
advance of the suspicious transaction 
reporting regulations, to do the same, 
that is, to identify and report unusual or
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suspicious transactions that involve 
possible violations of law or regulation.

In the event that casinos are unable to 
establish effective “know your 
customer” and suspicious transaction 
reporting programs, Treasury will re
evaluate the need for additional casino- 
specific recordkeeping practices, 
possibly including requirements 
withdrawn from the March 12,1993 
Rule at this time,

A summary of Treasury’s 
determinations with respect to the 
March 12,1993 Rule follows.

(1) D efinition o f Casino. The 
definition of casino remains unchanged. 
Treasury intends to propose rules in the 
near future which would (i) raise the 
“gross annual gaming revenue” 
threshold to a level as high as 
$15,000,000 for subjecting a casino to 
the reporting and recordkeeping 
requirements of the Bank Secrecy Act 
and (ii) designate Indian gaming 
operations as financial institutions 
subject, as are other casinos, to the Bank 
Secrecy Act under authority granted to 
Treasury by the Money Laundering 
Suppression Act. It is contemplated that 
such an increase in the threshold would 
relieve or eliminate many Bank Secrecy 
Act requirements for casinos falling 
under the threshold. Such relief may be 
reasonable since small casino 
establishments typically have limited 
stakes gaming or cater to customers Who 
wager in such small amounts that very 
few currency transaction reports are 
filed with the Internal Revenue Service. 
However, Treasury intends to require in 
a future regulation that these casinos— 
as well as those above the threshold— 
be required to report suspicious 
transactions. Also, those casinos falling 
below the threshold would then become 
subject to Section 60501 of the Internal 
Revenue Code, which mandates the 
reporting of cash in (i.e ., cash received) 
transactions exceeding $10,000. Those 
casinos falling below the threshold 
would remain subject to other 
appropriate provisions of the Bank 
Secrecy Act.

(2) G eneral Currency Reporting 
Requirements. The provisions of 31 CFR 
section 103.22(a)(2) as amended by the 
March 12,1993 Rule are modified in 
two ways. First, the d e m inim is rule of 
section 103.22(a)(2)(iv) (which provided 
a safe harbor, in certain instances, from 
aggregating casino transactions 
involving less than $500 in currency) is 
removed since it is no longer needed in 
light of other changes made in this Final 
Rule. Second, Treasury modified the 
knowledge requirement for filing a 
currency transaction report basèd upon 
multiple transactions by the same 
customer. Language clarifying thè pre

existing requirement that “cash in” and 
“cash out” transactions be separately 
aggregated, together with examples of 
such “cash in” and “cash out” 
transactions, remains. (Amendment #2).

(3) A dditional R ecordkeeping  
Requirem ents. Treasury has decided to 
withdraw the requirements added by 
amendatory instructions 4, 5, 6, 7,11,
12 ,13 ,16 ,17 , and 18 of the March 12, 
1993 Rule. Those requirements, to a 
large part, dealt with a number of 
additional recordkeeping procedures for 
casinos. The withdrawn procedures 
include the requirements that casinos (i) 
record and verify the identification of 
any customer whose transactions in 
currency on a gaming day have reached 
$3,000, (ii) maintain a list of customers 
who are known by aliases, (iii) obtain 
missing customer information with 
respect to multiple transactions which, 
when aggregated, exceed $10,000 in 
currency, and (iv) establish a 
chronological imprest system. As 
indicated above, Treasury does not 
believe it is appropriate or necessary, in 
light of its intention to require the 
establishment of comprehensive “know 
your customer” programs and 
suspicious transaction reporting 
requirements to impose these additional 
recordkeeping procedures for casinos at 
this time. (Amendment #3).

(4) Obtaining and Verifying Customer 
Identification. The provisions of 31 CFR 
103.36(a) are unchanged, except for a 
citation change. Those provisions 
require casinos to obtain and verify 
customer identification when a 
customer deposits funds or opens an 
account or establishes a line o f  credit. 
(Amendment #4.)

(5) Recording M onetary Instruments. 
The changes to the March 12,1993 Rule 
necessitate redesignating the 
requirement that casinos record 
transactions of $3,000 or more involving 
monetary instruments as Section 
103.36(b)(9). This record will provide an 
effective means of determining whether 
or not large transactions have been 
accounted for as currency transactions. 
(Amendment #5).

(6) Bank Secrecy Act Com pliance 
Programs fo r  Casinos. The requirement 
that casinos establish Bank Secrecy Act 
compliance programs generally remains 
unchanged. However, the specific 
requirement that such programs 
determine the point at which multiple 
currency transactions will be treated as 
a single transaction (contained in sub
sub paragraph (B) of 31 CFR 
103.54(a)(2)(v)) is removed, and 
replaced by a requirement relating to the 
occurrence of unusual or suspicious 
transactions. Also, Treasury modified 
the training requirement to include such

transactions. The requirement that 
casinos make and retain a copy of their 
compliance program of the March 12, 
1993 Rule, remains, but is redesignated 
as Section 103.36(b)(10). (Amendments 
#5, #6 and #7).

As discussed in the preamble to the 
March 12,1993 Rule, the required 
compliance programs must provide for 
(i) internal controls to assure ongoing 
compliance with the provisions of the 
Bank Secrecy Act and its implementing 
regulations, (ii) independent testing for 
compliance, (iii) training of casino 
personnel in Bank Secrecy Act rules and 
compliance, and (iv) the designation of 
specific personnel responsible for day- 
to-day compliance. Similar programs 
have been required of banks since 1987. 
See, e.g., 12 C.F.R. 21.21 and 208.14 and 
Treasury’s authority in 31 U.S.C.
5318(h) to require anti-money 
laundering compliance programs 
generally.

The provisions relating to Bank 
Secrecy Act compliance programs also 
make it clear that casinos must ensure 
use of all available information to 
assemble and verify required customer 
identifications, and to make and retain 
records required by the Act. In addition, 
casinos which have automated data 
processing systems shall provide for 
their use to aid in assuring Bank Secrecy 
Act compliance.

Casinos need to ensure that their 
compliance programs address the full 
range of currency transactions cited in 
31 CFR 103.22(a)(2) (i) and (ii). For 
example, casino compliance procedures 
should, as one matter, assure that all 
available information is used to 
distinguish accurately between cash and 
chips transactions. Treasury is aware 
that casinos do not always distinguish 
between chip transactions and currency 
transactions at the cage, because chips 
and currency transactions are 
interchangeable in casinos. As a result, 
casinos do not always create records of 
certain currency transactions (e.g., chip 
redemptions and currency exchanges), 
making it easy to misrepresent or 
accidently misidentify recordable or 
reportable currency transactions as non- 
reportable chip transactions. In 
addition, casino compliance procedures 
should assure that all available 
information is used in any existing 
system that identifies currency 
transactions, including information on 
such records as player rating cards, 
multiple currency transaction logs, etc. 
Lastly, Treasury expects that casinos 
will use inexpensive and compatible 
procedures that could improve greatly 
their compliance efforts, such as the 
recording of the amount of the cash buy- 
in on player rating cards. Treasury will
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ask its Bank Secrecy Act compliance 
examiners to ascertain whether casinos 
have established effective compliance 
programs.

(7) Transactional im prest System. 
Treasury has decided to withdraw the 
imprest system requirement reflected in 
31 CFR 103.54(b). The additional 
burdens such a system would impose on 
the casino industry are unnecessary at 
this time in light of the hoped for 
satisfaction of law enforcement needs by 
other means in this and pending 
regulations. (Amendment #8).

(8) Special Casino Termsp Other 
changes necessitate redesignating 
section 103.54(c) as 103.54Cb) pertaining 
to special casino terms contained in the 
March 12,1993 Rule. Also, Treasury 
decided to withdraw Section 103.54(d), 
pertaining to ongoing identification 
requirements, as a consequence of the 
other changes made to the March 12, 
1993 Rule. (Amendment #8),

Administrative Procedure Act

Because this document merely 
removes previously published 
regulatory requirements, notice and 
public comment are unnecessary and 
contrary to the public interest pursuant 
to 5 U.&C. 553(bXBJ.
Executive Order 12866

This Final Rule reduces regulatory 
burdens as contemplated by Executive 
Order 12866 and is not a “significant” 
rule for purposes of that Executive 
Order. It withdraws the transactional 
imprest system and many recordkeeping 
requirements to which casinos would 
have been subject had the applicable 
provisi ons of the March 12,1993 Rule 
gone into effect. This Final Rule is not 
anticipated to have an annual effect on 
the economy of $100 million or more 
and will not affect adversely in a 
material way the economy, a sector of 
the economy, productivity, competition, 
jobs, the environment, ptfolic health or 
safety, or state, local or tribal 
governments or communities, ft is not 
inconsistent with, nor does it interfere 
with actions taken or planned by other 
agencies. Finally, it  raises no novel legal 
or policy issues. A cost and benefit 
analysis, therefore, is not required.

Regulatory Flexibility Act

Because no notice of proposed 
rulemaking is required, the provisions 
of the Regulatory Flexibility Act, 5. 
U.S.C. 601 et seq., do not apply.
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Paperwork Reduct ion Act
The collection of information 

requirements contained in this Final 
Rule has been reviewed and approved 
previously by the Office ©/Management 
and Budget (0MB) for review in 
accordance with the Paperwork 
Reduction Act (under OMB control 
number 1505-0063).
Drafting Information

The principal author of this document 
is the Financial Crimes Enforcement 
Network's Office of Financial 
Enforcement.
List of Subjects in 31 CFR Part 103

Authority delegations (Government 
agencies), Banks and banking, Currency, 
Foreign banking, Investigations, Law 
enforcement, Reporting and 
recordkeeping requirements, Taxes.
Amendment

For the reasons set forth above in the 
preamble, the Final Rule published in 
the Federal Register of March 12,1993 
(58 FR 13538-13550), amending 31 CFR 
Part 103, is further amended, effective 
December 1,1994, as set forth below:

PART 103—FINANCIAL 
RECORDKEEPING AND REPORTING 
OF CURRENCY AND FOREIGN 
TRANSACTIONS

1. The authority citation for Part 103 
continues to read as follows:

Authority. Pub. L. No. 91-508* Title I* 84 
Stat. 1114 (12 U.SjC. 1829b, 1951-1959)* 31 
U.S.C. 5311-5329,

2. Section 103.22 is amended by 
removing paragraph (a}(2)fiv’) and 
revising paragraph (a)(2)(iii) to read as 
follows;

§ 103.22 Reports of currency transactions.
i t  it- . *  * .  #

(a) * * *
(2) * * *
(iii) Multiple currency transactions 

shall be treated as a single transaction 
if the casino has knowledge that they 
are by or on behalf of any person and 
result in either cash in or cash out 
totalling more than $10,000 during any 
gaming day. For purposes of this 
paragraph (a)(2), a casino shall be 
deemed to have the knowledge 
described in the preceding sentence, if: 
any sole proprietor, partner, officer, 
director, or employee of the casino, 
acting within the scope of his or her 
employment, has knowledge that such 
multiple currency transactions have 
occurred, including knowledge from

examining the books, records, fogs, 
information retained on magnetic disk, 
tape or other machine-readable media, 
or in any manual system, and similar 
documents and information, which the 
casino maintains pursuant to any law or 
regulation or within the ordinary course 
of its business, and which contain 
information that such multiple currency 
transactions have occurred.
i t  i t  i t  i t  . *  '

3. Amendatory Instructions 4 ,5* 6, 7, 
1 1 ,1 2 ,1 3 ,1 6 ,1 7 , and 18 are 
withdrawn.

§ 103.36 [Amended)
4. Section 103.36(a) isamended by 

removing “103.28(a)” which appears 
twice in the fourth sentence and adding 
“103.28” in both places.

5. Section 103.36, paragraphs (b)fll) 
and (b)(12) are redesignated as 
paragraphs (b)(9) and (b)(10).

6. Section 103.54 is amended by 
revising paragraph (aMzKiii) to read as 
follows:

§ 103.54 Special rules for casinos.
★  i t  H i t  Ar

(a) * * *
(2b * * *
(iii) Training of casino personnel, 

including training in the identification 
of unusual or suspicious transactions, to 
the extent that the reporting of such 
transactions is hereafter required by this 
part, by other applicable law ear 
regulation, or by the casino’s own 
administrative and compliance policies;
i t  i t  i t  ' i t  i f.

7. Section 103.54 is further amended 
by revising paragraph (a)(2)(v)(B) to read 
as follows:

§103.54 Special rides for casinos.
*  i t  i t  i t  i t

i t  i t  i t

(2) * * *
(v) *  *  *
(B) When required by this part, the 

occurrence of usual or suspicious 
transactions; and
i t  i t  i t  *  *

8. Section 103.54 is further amended 
by removing paragraphs (b) and (d) and 
redesignating paragraph (c) as paragraph
(b).

Dated: November 28,1994.
Stanley E. Morris,
Director, Financial C rim es Enforcem ent 
Network.
[FR Doc. 94-29662 Filed 11-29-94; 11:43 
am]
BILLING CODE 4810-2$-?



Thursday 
December 1, 1994

Part IV

Department of 
Education
34 CFR Part 685
William D. Ford Federal Direct Loan 
Program; Final Rule



61664 Federal Register / Vol. 59, No. 230 / Thursday, December 1, 1994 / Rules and Regulations

DEPARTMENT OF EDUCATION

34 CFR Part 685 
RIN 1840-AC05

William D. Ford Federal Direct Loan 
Program

AGENCY: Department of Education. 
ACTION: Final regulations.

SUMMARY: The Secretary of Education 
amends the William D. Ford Federal 
Direct Loan (Direct Loan) Program 
regulations. These regulations apply to 
loans under the Federal Direct Stafford/ 
Ford Loan Program, the Federal Direct 
Unsubsidized Stafford/Ford Loan 
Program, the Federal Direct PLUS 
Program, and the Federal Direct 
Consolidation Loan Program, 
collectively referred to as the Direct 
Loan Program. These regulations 
streamline the loan application and 
disbursement processes, assist in school 
administration of the loans, ensure 
program integrity , and protect the 
Federal fiscal interest.
EFFECTIVE DATE: These regulations take 
effect July 1,1995. However, affected 
parties do not have to comply with the 
information collection requirements in 
§§685.204, 685.206, 685.209, 685.213, 
685.214, 685.215, 685.301, 685.302, 
685.303,685.309 and 685.401 until the 
Department of Education publishes in 
the Federal Register the control number 

»assigned by the Office of Management 
and Budget (OMB) to these information 
collection requirements. Publication of 
the control number notifies the public 
that OMB has approved these 
information collection requirements 
under the Paperwork Reduction Act of 
1980.
FOR FURTHER INFORMATION CONTACT: Ms. 
Rachel Edelstein, telephone: (202) 708- 
9406. Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: 

Background
The Student Loan Reform Act of 1993, 

enacted on August 10,1993, established 
the Direct Loan Program under the 
Higher Education Act of 1965, as 
amended (HEA). See Subtitle A of the 
Omnibus Budget Reconciliation Act 
(OBRA) of 1993 (Pub. L. 103-66).

The Improving America’s Schools Act 
of 1994 (Pub. L. 103—382) also amended 
the HEA in areas that affect the Direct 
Loan Program. These amendments are 
reflected in these final regulations.

OBRA directed the Secretary, to the 
extent practicable» to develop proposed 
rules for the Direct Loan Program 
through a negotiated rulemaking process 
for the second and subsequent years of 
the program (1995-1996 and beyond). 
These final regulations are a product of 
the extensive negotiating rulemaking 
sessions that were used to develop the 
proposed rule.

On August 18,1994, the Secretary 
published a notice of proposed 
rulemaking (NPRM) for part 685 in the 
Federal Register. This NPRM Included 
a discussion of the major issues 
concerning the proposed rule and will 
not be repeated here. The following 
section summarizes the major revisions 
to the proposed rule.
S u bstan tiv e R ev ision s to  th e  P ro p o sed  
R u le

S ection  685.100 T h e W illiam ■ D . F ord  
F ed era l D irect L oan  P rogram

• The Secretary has modified the 
final regulations to reflect recent 
statutory amendments. The program 
formerly known as the “Federal Direct 
Student Loan Program” has been 
renamed the “William D. Ford Federal 
Direct Loan Program.” Also, the 
“Federal Direct Stafford Loan Program” 
and the “Federal Direct Unsubsidized 
Stafford Loan Program” have been 
renamed the “Federal Direct Stafford/ 
Ford Loan Program” and the “Federal 
Direct Unsubsidized Stafford/Ford Loan 
Program,” respectively.
Section 685.102 D efinitions?■

• The definition of “satisfactory 
repayment arrangement” has been 
modified for the purpose of 
consolidating a defaulted loan into a 
Direct Consolidation Loan. The 
definition requires making three, 
instead of six, monthly payments.
Section 685.202 Charges fo r  W hich 
Direct Loan Program Sorrow ers A re 
R esponsible

• The Secretary has addpd wording to 
clarify that interest may be capitalized 
when a borrower defaults on a Direct 
Loan.
Section 685.204 D eferm ent

• The regulations have been revised 
to reflect recent amendments to the HEA 
that allow a Direct Loan borrower who 
has an outstanding balance on an FFEL 
Program loan made prior to July 1,1993 
to be eligible for any deferment 
available to FFEL borrowers that was in 
effect on July 22,1992. The HEA 
amendments also expanded the 
definition of an economic hardship for 
purposes of obtaining a deferment. This 
change applies to all borrowers. The

definition now includes a borrower who 
works full-time and has educational 
debt burden equal to or greater than 20 
percent of the borrower’s adjusted gross 
income (AGI), and the difference 
between AGI and educational debt 
burden is less than 220 percent of the 
greater of the annual earnings of an 
individual earning the minimum wage 
or the poverty line for a family of two.
Section 685.207 Obligation To R epay

• The Secretary has specified the time 
at which a grace period begins for 
students enrolled in correspondence 
programs.
Section 685.208 Repaym ent Plans

• The Secretary has established the 
maximum repayment period allowable 
under the alternative repayment plan at 
30 years. Further, under the alternative 
plan, interest that accrues and is not 
paid will be capitalized annually until 
the outstanding principal is 10 percent 
greater than the original principal 
amount.
Section 685.209 Incom e Contingent 
Repaym ent Plan

• The Secretary has significantly 
modified the income contingent 
repayment (ICR) plan provisions to 
address concerns of commenters. The 
Secretary is lowering the limit on 
interest capitalization that may occur 
when interest accrues, but is not paid, 
from 50 percent greater than the original 
principal amount to 10 percent greater 
than the original principal amount.
Also, monthly payments will be limited 
to 20 percent of discretionary income 
(AGI minus the poverty level 
appropriate to the family size). This 
change eliminates the need for the 
previous family size offset of $7 and 
provides a new cap on the amount of 
income assessed. The Secretary is 
including years of repayment under the 
10-year standard repayment plan and 
the 12-year extended repayment plan as 
years eligible for determining the 25- 
year period for loan forgiveness. The 
monthly repayment amount below 
which no payment is required under the 
formula calculation is $15. Under the 
12-year standard amortization cap, the 
minimum payment is $15 (that is, a 
borrower must pay at least $15 each 
month). The 12-year standard 
amortization cap calculation has been 
modified to provide for the 
recalculation of the cap following 
periods of negative amortization 
because these periods result in an 
increase in the outstanding loan 
balance. The payback rate for married 
borrowers paying jointly under ICR will 
be calculated on the outstanding debt at



Federal Register / Vol. 59, No. 230 / Thursday, December 1, 1994 / Rules and Regulations 61665

the time the borrowers are approved for 
joint repayment. For borrowers repaying 
jointly, payments will be applied to 
interest on both accounts prior to 
principal reduction in either.
Section 685.210 C hoice o f  Repaym ent 
Plans

• The Secretary has reduced from six 
to three the number of monthly 
payments that must be made before a 
borrower, who is required to repay a 
defaulted loan under the ICR plan, may 
switch to another repayment plan. 
Further, if the borrower’s scheduled 
payment under the ICR plan is zero, the 
borrower has the option of paying three 
"reasonable and affordable” payments 
in order to meet the condition to switch 
to another plan.
Section 685.211 M iscellaneous 
Repayment Provisions

• The Secretary has added language 
to clarify that if a borrower is ineligible 
for a portion of the loan and does not 
comply with the repayment demand 
letter, the borrower is considered to be 
in default on the entire loan. Further, 
the borrower will have 30 days from the 
date the letter is mailed to repay the 
loan., vVu
Section 685.215 Consolidation

• The Secretary has clarified that 
Federal Consolidation Loans eligible for 
interest benefits during a period of 
deferment under section 428C(b)(4){C) 
of the HEA may be consolidated into a 
Direct Subsidized Consolidation Loan. 
Further, the regulations provide that a 
borrower attending a Direct Loan school 
may consolidate during the in-school 
period, even if the borrower does not 
have a Direct Loan. A provision has 
been added that allows, at the discretion 
of the Secretary, consolidation of loans 
where a judgment has been obtained 
against the borrower. The Secretary has 
clarified that holders of loans being 
consolidated must provide certification 
of the amount owed within 10 business 
days of receipt of the request. The 
regulations also have been revised to 
reflect recent amendments to the HEA 
that provide that loans made under 
subpart II of part B of title VIII of the 
Public Health Service Act may be 
consolidated into a Direct Unsubsidized 
Consolidation Loan.
S ection  685.303 Processing Loan 
P roceed s

• The Secretary has added wording to 
clarify that disbursements to students 
who delay their start of attendance is 
permitted. For the student financial aid 
programs, the Secretary has 
consolidated and standardized many of

the procedures a school must follow 
when it is disbursing funds. The 
relevant provisions have been removed 
from these final regulations and are now 
set forth in 34 CFR Part 668.
Section 685.304 Counseling Borrowers

• The Secretary has clarified that, 
within an institution's quality assurance 
plan, the performance measures used to 
demonstrate the effectiveness of a 
school’s alternative approach to initial 
counseling must include objective 
outcomes, such as withdrawal rates. The 
Secretary has added a requirement that 
borrowers provide State of issuance 
information concerning their driver’s 
license.
Section 685.309 Adm inistrative and 
F iscal Control and Fund Accounting 
Requirem ents fo r  Schools Participating 
in the Direct Loan Program

• The regulations have been amended 
to require schools to report a borrower’s 
change of permanent address on the 
school’s student status confirmation 
report. For the student financial aid 
programs, the Secretary has 
consolidated and standardized many of 
the procedures a school must follow 
when it is maintaining funds. The 
relevant provisions have been removed 
from these final regulations and are now 
set forth in 34 CFR Part 668.
S ection  685.400 S ch o o l P artic ip a tion  
R equ irem en ts fo r  A ca d em ic  Y ears 1996- 
1997 a n d  B ey on d

• The Secretary has clarified the 
provision that a school must meet the 
eligibility requirement in section 435(a) 
of the HEA, which includes having a 
cohort default rate of less than 25 
percent during one of the three most 
recent fiscal years for which data are 
available. This eligibility requirement 
will be enforced for two years after a 
school enters the Direct Loan Program 
(that is, through the last frill year of a 
school’s participation in the FFEL 
program).
A n aly sis o f  C om m en ts a n d  C han ges

In response to the Secretary’s 
invitation in the NPRM, 98 parties 
submitted comments oil the proposed 
regulations. An analysis of the 
comments and the changes follows. 
Following a general discussion of the 
changes, major issues are discussed. The 
major issues are grouped according to 
subject, with references to the 
appropriate sections of the regulations. 
Other substantive issues are discussed 
under the section of the regulations to 
which they pertain. Technical and other 
minor changes, and suggested changes 
the Secretary is not legally authorized to

make under the applicable statutory 
authority, generally are not addressed.
General Discussion of Loan Repayment

The Secretary, in consultation with 
members of the higher education 
community through negotiated 
rulemaking and in response to public 
comment on the August 18,1994,
Notice of Proposed Rulemaking 
(NPRM), has designed an income 
contingent repayment (ICR) plan (or 
“Pay-As-You-Can” plan) in which the 
borrower will repay monthly a small 
percentage of his or her income, 
ad justed for the borrower's debt level.
By giving borrowers the opportunity to 
repay student loans over time as a small 
percentage of their incomes, this plan 
provides a number of important benefits 
for the borrower.

ICR reduces the financial burden of 
student loan repayment and gives 
borrowers the opportunity to accept 
lower-paid employment, including 
public service positions, for a few years 
or an entire working career. It also 
provides borrowers the chance to start a 
business or meet other family 
responsibilities. The Secretary is 
especially sensitive to the demands on 
family finances faced by the lowest- 
income borrowers. ICR borrowers will 
pay between 4 and 15 percent of their 
annual adjusted gross income (AGI), 
except that monthly payments are 
limited to 20 percent of discretionary 
income (AGI minus the poverty level 
appropriate to the family size). Under 
the formula calculation, borrowers are 
not required to make a monthly 
payment if the calculated amount is less 
than $15. Borrowers also can choose to 
limit their monthly ICR obligations to 
the amount calculated based on a fixed- 
payment, 12-year repayment schedule. 
The ICR plan permits high-debt 
borrowers to repay their loans in a 
reasonable time period and avoids a 
“marriage penalty” for two-debt 
households.

The Secretary will continue to 
conduct analyses of the ICR plan to 
ensure that the formula meets the needs 
of borrowers and protects the interest of 
the Federaltaxpayer. Further, the 
Secretary is committed to providing 
comprehensive, easy to understand 
counseling materials to borrowers before 
they choose the ICR plan. If the 
Secretary changes the formula once 
borrowers are paying under the ICR 
plan, borrowers will have the option to 
change to the the new formula. The 
Secretary will notify borrowers of 
changes in the formula to ensure that 
they have enough information to decide 
whether to remain under the old or 
change to the new formula.
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Under the ICR plan, some borrowers 
may make monthly payments that are 
insufficient to cover the interest due on 
their loans. However, the Secretary will 
encourage borrowers who are eligible 
for subsidized periods of deferment 
(including an economic hardship 
deferment) to use them because interest 
does not accrue on subsidized loans 
during these periods (up to three years). 
When interest does accrue, the Secretary 
is limiting the capitalization of unpaid 
interest to an amount that is just ten 
percent of the borrower’s original debt, 
rather than 50 percent as proposed in 
the NPRM. This protects borrowers from 
compounding interest charges while 
ensuring that those who have sufficient 
long-term resources to repay their loans 
do so. By minimizing individual debt 
burden, this plan not only allows 
borrowers to choose from the full range 
of employment opportunities, but also 
reduces the incidence, and therefore the 
cost, of default.

Some borrowers in the ICR plan may 
not earn sufficient income to fully repay 
their loans within the statutory 25-year 
time period. In this event, the Secretary 
will forgive any outstanding loan 
balance (principal plus interest) that is 
unpaid after 25 years. The Secretary is 
including years in repayment under 
both the 10-year standard plan and the 
12-year extended plan as years eligible 
to count toward the 25 years for ICR 
loan forgiveness, because payments in 
these plans are at least equal to, and 
very often larger than, those required 
under ICR.

Under current laws, the Internal 
Revenue Service regards the outstanding 
loan balance forgiven after 25 years in 
the ICR plan as taxable income. The 
Secretary is committed to exploring 
vigorously a change to current law to 
provide ICR borrowers complete 
forgiveness of any unpaid loan balance 
that remains outstanding at the end of 
the ICR repayment period.

In addition to the ICR plan, the 
Secretary is providing borrowers with 
other flexible repayment options. The 
graduated repayment plan allows 
borrowers to repay their loans by 
making small payments at the beginning 
of their repayment periods, when their 
incomes are likely to be lower, and 
larger payments in later years. These 
borrowers will repay their loans in 12 to 
30 years based on individual debt 
levels. The extended repayment plan 
provides for fixed but smaller monthly 
payments over a 12 to 30 year period, 
again based on individual debt levels. 
Borrowers will also still be able to 
choose the fixed-payment, 10-year 
repayment plan that currently is the 
most commonly used plan. Irrespective

of the plan selected, borrowers may 
prepay without penalty all or part of 
their loans at any time. Moreover, 
borrowers can switch among repayment 
plans whenever they wish to do so.

Section 685.209 (ICR plan) contains 
provisions governing the two monthly 
payment calculations, namely the 
formula amount and the capped 
amount, available for repayment of 
Direct Loans under the ICR plan. 
Borrowers may choose to repay either 
the formula amount or the capped 
amount. (See Appendix A for detailed 
examples illustrating, for single 
borrowers and for married borrowers 
who are repaying under the ICR plan, 
the calculations of the formula and 
capped monthly repayment amounts.)

Form ula Amount. Calculation of the 
ICR formula monthly payment amount 
is described in paragraph (b) of this 
section. In general, the borrower’s 
annual repayment obligation is the 
borrower’s AGI multiplied by a 
“payback rate” that is based on the 
borrower’s debt. The monthly payment 
is the annual repayment obligation 
divided by 12. The “payback rate” 
varies from four to 15 percent, 
calculated as described in paragraph 
(b)(2). The payment amount cannot 
exceed 20 percent of discretionary 
income (AGI minus the annual poverty 
level appropriate to the family size) 
divided by 12. If the calculated monthly 
payment is less than $15, the borrower 
is not required to make a payment. 
When a borrower is not required to 
make a payment, interest on the 
principal accrues and will be 
capitalized until the limitation on 
capitalization is reached.

C apped A m ount Calculation of the 
capped monthly payment amount is 
described in paragraph (c), and equals 
the monthly amount the borrower 
would repay over 12 years using 
standard amortization schedules. If the 
formula amount exceeds the capped 
amount, the borrower may choose to 
pay the capped amount. If the borrower 
chooses to pay the capped amount, the 
borrower’s repayment period may be 
longer than if the borrower chooses to 
pay the higher formula amount.

Joint repaym ent by m arried  
borrowers. This section includes 
provisions for joint income contingent 
repayment of Direct Loans by married 
borrowers. Negative amortization is 
minimized by attributing joint 
repayments first to the interest due on 
each spouse’s account and then to 
principal. A step-by-step calculation of 
a combined repayment amount is 
included as Example 2 in Appendix A.

Repaym ent period. Provisions 
governing the repayment period under

ICR are contained in paragraph (d)(2). 
The maximum period is 25 years, 
excluding periods of authorized 
deferment and forbearance under 
§§ 685.204 and 685*205, respectively, 
and periods in which the borrower 
made payments under a repayment plan 
other than the 10-year standard or 12- 
year extended plans. The Secretary 
believes the exclusion of repayment 
periods under all other extended and 
graduated plans is needed to prevent 
potential borrower repayment abuses.

If a borrower repays more than one 
loan under ICR and the loans enter 
repayment at different times, a separate 
repayment period for each loan begins 
when the loan enters repayment. This 
approach ensures that no loan will be 
repaid under ICR for more than 25 
years. If loans enter repayment at the 
same time, a single repayment period 
applies.

To encourage borrowers to begin 
repaying their loans and to limit 
negative amortization at the beginning 
of the repayment period, a borrower 
must make monthly payments of 
accrued interest until the Secretary 
calculates the borrower’s monthly 
payment on the basis of the borrower’s 
income. A borrower who is unable to 
make monthly payments of accrued 
interest or is unable to qualify for a 
deferment under § 685.204, may request 
forbearance under § 685.205.

Lim it on capitalization  o f interest.
The Secretary believes a limit on the 
amount of interest that is added to 
principal (the capitalization of interest) 
is desirable to prevent an excessive 
increase in a borrower’s debt burden 
when the borrower’s income is 
insufficient to cover accruing interest. 
Paragraph (d)(3) permits capitalization 
of unpaid interest until the outstanding 
principal amount is 10 percent greater 
than the original principal amount, a 
decrease from the 50 percent proposed 
in the NPRM. Thereafter, unpaid 
interest accrues but is not capitalized.

Consent to disclosure o f tax return 
inform ation. In order to repay a Direct 
Loan under ICR, a borrower must 
consent, on a form provided by the 
Secretary, to the disclosure of certain 
tax return information by the Internal 
Revenue Service to agents of the 
Secretary for purposes of calculating a 
monthly repayment amount and 
servicing and collecting a loan. The 
information subject to disclosure is 
taxpayer identity information as defined 
in 26 U.S.C. 6103(b)(6) (including such 
information as name, address, and 
social security number), tax filing status, 
and AGI. Paragraph (d)(5) describes the 
procedures for providing written 
consent and requires that consent be
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provided for a period of five years. If a 
borrower selects ICR but fails to provide 
or renew consent, or withdraws consent 
without selecting a different repayment 
plan, the Secretary designates the 10- 
year standard repayment plan for the 
borrower.
General Discussion of Other Comments 
R egu latin g  In tern a l P roced u res

A number of commenters suggested 
that the regulations include more 
specific requirements relating to the 
Secretary’s internal procedures for 
implementing the Direct Loan Program. 
For example, some commenters 
suggested that the Secretary regulate the 
collection efforts that will be used to 
collect from defaulted borrowers. In a* 
number of cases, the commenters 
suggested that the Secretary should 
include specific time deadlines for 
actions by the Secretary in connection 
with the Direct Loan program. The 
commenters pointed out that the FFEL 
regulations frequently include specific 
time deadlines on actions by guaranty 
agencies and lenders’ and suggested that 
the Direct Loan rules should provide 
similar requirements on the Secretary.

In these regulations, the Secretary has 
tried to provide sufficient information 
for the public to understand the rules 
governing the program without adding 
unnecessary complexity to the 
regulations. The Secretary is not 
required to issue regulations that are 
intended to regulate internal agency 
processes but do not affect the 
substantive or procedural rights of 
program participants. Therefore, the 
Secretary has not included regulations 
governing such processes as when 
specific loan collection efforts will be 
taken against defaulted borrowers. A 
borrower does not have a substantive 
right to receive a letter at a specific time.

In addition, the Secretary has not 
included in these regulations other rules 
governing thè Department’s actions 
which already have binding effect. For 
instance, the Department’s regulations 
at 34 CFR Part 30 include specific 
procedural protections available to a 
borrower before the Department reports 
a debt to a credit bureau. 34 CFR 30.35. 
Moreover, other laws and rules (such as. 
in certain instances, the Fair Debt 
Collection Practices Act) govern various 
aspects of the Secretary’s 
implementation of the Direct Loan 
Program. The Secretary will comply 
with those laws and rules to the extent 
they are applicable to the Direct Loan 
Program, but the specifics of those 
requirements do not have to be reflected 
in these regulations.

The Secretary does not agree with the 
commenters’ suggestion that the time 
deadlines binding guaranty agencies 
and lenders in the FFEL Program should' 
apply to the Secretary in the Direct Loan 
Program. The time requirements in the 
FFEL Program are designed to protect 
the Federal taxpayer by ensuring that 
lenders and guaranty agencies which 
receive Federal funds meet certain 
requirements before those benefits are 
paid. The same goal does not exist in 
the Direct Loan Program. However, the 
Secretary is fully committed to timely 
communications with borrowers and 
schools.

Cash M anagement Provisions

To reduce regulatory burden on 
schools, some sections concerning cash 
management issues have been removed 
from these final regulations and cross- 
references to the new subpart K of the 
Student Assistance General Provisions 
regulations have been made. In this new 
subpart, the Secretary has consolidated 
most of the current cash management 
requirements in the title IV, HEA 
program regulations, codified existing 
cash management policies and 
procedures currently specified in 
subregulatory guidance, and amended 
some existing requirements to promote 
sound cash management practices by 
schools. Comments to the NPRM 
regarding the cash management issues 
now addressed in subpart K were 
forwarded for full consideration in the 
development of those final regulations.

The changes concerning cash 
management provisions made to these 
final regulations include:

Section 685.102 Definitions

In paragraph (a)(1), the definition for 
“disburse” was added to the list of 
definitions which are set forth in the 
Student Assistance General Provisions, 
34 CFR Part 668. Additionally, in 
paragraph (b), the definition for 
“disbursement” has been removed since 
the definition for “disburse” is set forth 
in 34 CFR 668.162.

Section 685.303 Processing Loan 
P roceeds

Paragraph (c) has been amended to 
delete language in this section and to 
cross reference section 34 CFR 668.165, 
which establishes the procedures a 
school must follow when disbursing 
funds.

Section 685.309 (Proposed 685.308) 
Adm inistrative and fisca l control and  
fund accounting requirem ents fo r  
schools participating in the Direct Loan 
Program

Paragraph (g) has been amended to 
delete language in this section and to 
cross reference 34 CFR 668.164. 
Paragraph (h) also has been amended to 
delete language in this section and to 
cross reference 34 CFR 668.164, which 
establishes the procedures a school 
must follow for maintaining funds.
Inspection Requirem ents and Division 
o f Functions Provisions

Paragraph (e) of §685.309 (proposed 
§ 685.308) has been amended to delete 
language in this section and to cross 
reference more comprehensive 
provisions in 34 CFR 668.23(b). 
Paragraph (i) of § 685.309 also has been 
amended to delete this language and to 
cross reference more comprehensive 
provisions contained in 34 CFR 
668.16(c).
Bankruptcy Provisions

The Secretary is not including 
proposed § 685.200(a)(l)(iv) in this final 
rule because that provision would have 
required reaffirmation of a loan that had 
been discharged in bankruptcy as a 
prerequisite to further eligibility to 
participate in the Direct Loan Program. 
This requirement is no longer 
permissible by operation of law 
pursuant to amendments to 11 U.S.C. 
section 525 made by section 313 of the 
Bankruptcy Reform Act of 1994, P.L. 
103-394. These amendments took effect 
on October 22,1994, the date of 
enactment. Section 525 as amended 
prohibits denial of a loan or loan 
guarantee based on bankruptcy 
discharge, but does not prohibit 
consideration of that fact in determining 
the future creditworthiness of a loan 
applicant. Consistent with the new law, 
these regulations provide that a 
bankruptcy discharge may evidence an 
adverse credit history, as a result of 
which the PLUS Loan applicant must 
furnish an explanation of that event or 
secure a credit-worthy endorser.
Discussion of Major Issues
Section 685.100 The W illiam D. Ford 
Federal Direct Loan Program
Section 685.100(a)(1)

Comments: None.
D iscussion: Recent amendments to the 

HEA were included in the Improving 
America’s Schools Act of 1994 and 
enacted into law on October 20,1994. 
These changes provide that the name of 
the program authorized by Part D of the 
HEA shall be referred to as the “William
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D. Ford Federal Direct Loan Program.” 
Thus, the “Federal Direct Student Loan 
Program” has been renamed the 
“William D. Ford Federal Direct Loan 
Program.” However, the program still 
will be cited as the “Direct Loan 
Program” within these regulations. 
Further, the loan program previously 
referred to as the “Federal Direct 
Stafford Loan Program” has been 
renamed the “Federal Direct Stafford/ 
Ford Loan Program” and loans made 
under this program will continue to be 
cited as “Direct Subsidized Loans.” The 
loan program previously referred to as 
the “Federal Direct Unsubsidized 
Stafford Loan Program” has been 
renamed the “Federal Direct 
Unsubsidized Stafford/Ford Loan 
Program” and loans made under this 
program will continue to be cited as 
“Direct Unsubsidized Loans.”

Changes: Section 685.100 reflects 
programmatic name changes, including 
the “William D. Ford Federal Direct 
Loan Program,” formerly known as the 
“Federal Direct Student Loan Program;” 
the “Federal Direct Stafford/Ford Loan 
Program,” formerly known as 
the”Federal Direct Stafford Loan 
Program;” and the “Federal Direct 
Unsubsidized Stafford/Ford Loan 
Program,” formerly known as the 
“Federal Direct Unsubsidized Stafford 
Loan Program.”
Sections 685.100(a)(1) and 685.100(a)(4)

Comments: Commenters believed that 
§ 685.100(a)(1) should specify that 
interest is paid on a Direct Subsidized 
Loan by the Secretary only if that 
student is eligible for these interest 
payments on the loan. These 
commenters also stated that 
§ 685.100(a)(4), concerning 
consolidation loans, should be modified 
to state the party responsible for interest 
payment during periods of in-school, 
grace, or deferment status of the 
borrower.

D iscussion: The Secretary believes 
that the regulations provide sufficient 
distinction between Direct Subsidized 
and Direct Unsubsidized loans. Section 
685.215 clearly distinguishes between 
Direct Subsidized and Direct 
Unsubsidized Consolidation Loans.

Changes: None.
Section 685.100(b)

Comments: Many commenters stated 
that in the FFEL Program regulations, 34 
CFR 682.100, Federal loans such as 
Stafford, SLS, PLUS, and Consolidation 
Loans do not incorporate the term 
“Federal” in their names. However, 
within the Direct Loan Program and 
General Provisions regulations, the term 
“Federal” is used when describing these

loans. These commenters stated that the 
wording must be consistent throughout 
all Department regulations.

D iscussion: The Secretary notes the 
comments regarding use of program 
names.

Changes: The Secretary intends to 
make future modifications to the FFEL 
regulations to ensure consistency in use 
of program names.
Section 685.101 Participation in the 
Direct Loan Program
Section 685.101(a)(2)

Comments: Many commenters 
supported the provision allowing 
schools to participate simultaneously in 
both the Direct Loan and FFEL 
Programs. However, some of these 
commenters recommended that an 
institution, not the Secretary, determine 
its level of participation in the two 
programs. These commenters expressed 
concern that the NPRM would limit an 
institution’s choice by subjecting an 
institution’s participation in both 
programs to the Secretary’s approval.

D iscussion: The language contained in 
§ 685.101(a)(2) allows an institution the 
choice of determining its level of 
participation in the Direct Loan 
Program. During the first year of the 
Direct Loan Program, some schools have 
chosen to participate in both programs 
and no school’s requested level of 
participation was denied or modified by 
the Secretary. However, the ¡Secretary 
will continue to retain the authority to 
approve such participation to ensure a 
smooth transition from the FFEL 
Program to the Direct Loan Program.

Changes: None.
Section 685.102 D efinitions 
Section 685.102(a)(1)

Comments: A commenter noted an 
apparent inconsistency in the law 
regarding stepparents that limits the 
loan assistance available to a dependent 
student. The commenter believed that 
because the law requires that, in certain 
circumstances, the income of 
stepparents must be used to calculate 
the expected family contribution, the 
Secretary should explicitly provide that 
stepparents would be eligible to obtain 
Direct PLUS loans. The commenter 
asked that the Secretary provide 
clarification.

D iscussion: A “parent” is defined in 
34 CFR 668.2(b) as a student’s natural or 
adoptive mother or father, or a student’s 
legal guardian who has been appointed 
by a court and who is specifically 
required by the court to use his or her 
own resources to support the student. A 
stepparent cannot be a student’s natural 
mother or father, but may be a student’s

adoptive mother or father, or the 
student’s legal guardian. However, if the 
stepparent is not legally considered to 
be the student’s adoptive mother or 
father, or the student’s legal guardian, 
the stepparent is not an eligible 
borrower in either the Direct or FFEL 
PLUS Program for that student.

Changes: None.
Section 685.102(b)

Comments: One commenter noted 
that the Direct Loan Program regulations 
varied from the FFEL Program 
requirement of three “reasonable and 
affordable” payments for borrowers to 
be eligible to consolidate defaulted 
loans.

D iscussion: The Secretary agrees with 
the commenter that the terms for 
defaulted FFEL and Direct Loan 
borrowers who wish to obtain a 
consolidation loan should be the same. 
For the sake of consistency, defaulted 
borrowers who do not wish to repay 
under ICR will be required to make 
three payments prior to consolidation. 
Similarly, the Secretary intends that 
borrowers who do not make any 
payments prior to consolidation should 
be allowed to change out of the ICR plan 
after making three payments.

Changes: The definition of 
“satisfactory repayment arrangement” 
in § 685.102(b) is revised to provide that 
three consecutive, voluntary, full 
monthly payments on a defaulted loan 
satisfy the requirements of “satisfactory 
repayment arrangements” for the 
purposes of consolidation.

Section 685.210(b)(l)(i) is revised to 
require a defaulted ICR borrower to 
make three monthly payments in order 
to change to another repayment plan. 
Section 685.210(b)(l)(ii) is added to 
provide that a defaulted ICR borrower 
who is not required to make payments 
must actually make three reasonable 
and affordable payments in order to 
change to another Direct Loan 
repayment plan.

Comments: A number of commenters 
requested a clarification of the 
definition of “consortium”. Commenters 
noted that the definition states that for 
schools in a consortium, the 
communication is between the Secretary 
and a single point. Commenters asked 
whether “the communication” refers to 
all contracts, policy information and 
compliance reports or to borrower- 
specific loan information only.

D iscussion: All electronic 
communication will be through the 
main contact in the consortium 
agreement; the Secretary may send other 
communication materials directly to 
individual institutions within the 
consortium. As noted in the definition,
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each school must sign a participation 
agreement with the Secretary, and is 
held responsible for the administration 
of the Program.

Changes: The definition of 
“consortiûm” is amended to clarify that 
the electronic communication between 
the Secretary and the schools in a 
consortium is channeled through" a 
single point.

Comments: Commenters pointed out 
that the definition of estimated financial 
assistance is not comparable to the 
definition in the FFEL Program 
regulations.

D iscussion: The Secretary agrees that 
the definition of estimated financial 
assistance in the FFÉL Program 
regulations differs from the language in 
the Direct Loan NPRM. Therefore, the 
Secretary has made revisions to this 
section in both these regulations and the 
FFEL final regulations to simplify and 
clarify the definition of estimated 
financial assistance.

Changes: The' introductory paragraph 
of the definition of estimated financial 
assistance has been ’revised; paragraphs 
(i), (ix) and (x) have been deleted; and 
paragraph (viii) has been revised.
685.200 Borrower Eligibility 
Section 685.200(a)

Comments: Many commenters 
suggested that the Secretary should 
clarify if a borrower must apply for a 
Direct Subsidized Loan before he or she 
may apply, and be determined eligible 
for, a Direct Unsubsidized Loan. Also, 
the commenters suggested that the 
Department clarify that a borrower with 
need for less than $200 should not be 
required to apply for a Direct 
Subsidized Loan.

Discussion: The Secretary does not 
have the authority to set a minimum 
borrowing amount on a Direct 
Subsidized Loan, nor does the Secretary 
have the authority to require a borrower 
to apply for a Direct Subsidized loan 
before die borrower applies for a Direct 
Unsubsidized loan. It should be noted, 
however, that a student applies for both 
Direct Subsidized and Unsubsidized 
Loans by completing the Free 
Application for Federal Student Aid. 
Based on that application, a school 
determines student eligibility for a 
Direct Subsidized Loan prior to 
determining any Direct Unsubsidized 
Loan amount. Further, an institution 
may establish a minimum loan amount.

C han ges: None.
S ection  685.200(b)(7)

C om m en ts: Many commenters 
suggested that the Secretary require a 
parent with an adverse credit history to

document extenuating circumstances to 
establish eligibility for the loan, even if 
the borrower obtained an endorser who 
did not have an adverse credit history. 
The commenters argued that if this 
requirement were not included in the 
final regulations, many Direct PLUS 
Loans would go into default.

D iscu ssion : The Secretary agrees with 
the commenters that a borrower who 
has an adverse credit history may have 
an increased risk of defaulting on a loan 
than a borrower without an adverse 
credit history. However, the Secretary 
does not believe that documenting 
extenuating circumstances with respect 
to a borrower’s adverse credit history is 
the only way to reduce such risk. The 
Secretary believes that requiring a 
borrower with an adverse credit history 
to obtain an endorser who does not have 
an adverse credit history is an effective 
way to reduce the incidence of default. 
In the event that the borrower defaults, 
the endorser would be required to repay 
the loan. Therefore, the Secretary is 
providing a borrower with an adverse 
credit history two options to establish 
eligibility for a Direct PLUS Loan: (1) 
document to the satisfaction of the 
Secretary that extenuating 
circumstances exist, or (2) obtain an 
endorser who does not have an adverse 
credit history. This provision is the 
same as the applicable FFEL Program 
regulation.
Section 685.200(c)

C om m en ts: Several commenters 
suggested that the regulations address 
eligibility of defaulted FFEL, Direct 
Loan, and Perkins borrowers.

D iscu ssion : The Direct Loan Program 
regulations are comparable to the FFEL 
Program regulations, which also do not 
address the eligibility of defaulted 
Perkins borrowers (see 34 CFR 
682.201(a)). The eligibility of defaulted 
Perkins borrowers is addressed in 34 
CFR 668.7(e) of the General Provisions 
regulations.

C h an g es: None.
Section 685.201 Obtaining a Loan 
Section 685.201 General

C om m en ts: Many commenters 
suggested that the Secretary disclose to 
the borrower upon disbursement of the 
loan, borrower-specific terms such as 
loan fees retained, net balance, interest 
rate, total debt, as well as the name, 
address and phone number of the Direct 
Loan Servicing Center.

D iscu ssion : The Secretary agrees with 
the commenters that it is important that 
a borrower receive such information 
with respect to his or her debt when a 
loan is disbursed, and makes such a 
disclosure with each disbursement.

C h an g es: None.
Section 685.202 Charges fo r  W hich 
Direct Loan Program Borrowers Are 
R esponsible
Section 685.202(e)

C om m en ts: Some commenters 
expressed concern that the collection 
formula prescribed by 34 CFR 30.60 
results in unreasonable collection fees. 
The commenters suggested that the 
Department limit collection costs to 
those costs actually incurred, provided 
those charges are reasonable.

D iscussion: The Secretary does not 
agree with the commenters that the 
collection costs prescribed by 34 CFR 
30.60 are unreasonable. This regulation, 
which uses a formula to determine 
average collection costs, is consistent 
with the Federal Claims Collection 
Standards, 4 CFR Part 101, et seq. Those 
standards require the Secretary to 
recover his costs in collecting a 
delinquent debt. The Department does 
not charge a borrower the actual costs 
incurred in collecting his or her loan. 
These costs may not only exceed the 
thresholds prescribed by 34 CFR 30.60, 
but in the case of certain low balance 
loans, may be greater than the 
outstanding balance of the loan. The 
Secretary believes that the formula 
provided by 34 CFR 30.60 provides a 
reasonable measure of collection costs 
that should be charged on a defaulted 
loan.

C h an g es: None.
Comments: Commenters noted that 

the fees charged to borrowers under 
§ 685.202(e) must be the same as those 
charged under the FFEL Program.

D iscussion: The maximum fees and 
charges that can be charged in the Direct 
Loan Program are the same as those 
authorized for the FFEL Program.

Changes: None.
Section 685.203 Loan Limits 
Sections 685.203(a)-(c)

Comments: Many commenters 
suggested that the Secretary permit a 
school to use a student’s satisfactory 
academic progress to determine if a 
student’s loan amount should be 
prorated. Many of the commenters 
argued that determining if proration is 
needed is unreasonably complicated. 
Many of the commenters argued that 
satisfactory academic progress is an 
appropriate means to measure if a 
student needs additional time to 
complete an educational program and 
suggested that a financial aid 
administrator be given the authority to 
use satisfactory academic progress to 
determine if loan proration is necessary. 
Other commenters suggested that a
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school should be permitted to use other 
means, such as the number of weeks of 
enrollment or the number of credit 
hours in  the student’s loan period to 
determine if loan proration is necessary.

D iscussion: The Secretary does not 
have thè authority to permit a school to 
use a student’s satisfactory academic 
progress or any means other than those 
expressly provided by the statute, which 
are reflected in the regulations, to 
determine i f  a student ’s loan should be 
prorated.

Changes: None.
Section 685204 D eferm ent 
Section 685.204(b)(3)

Com m ents: Two commenters 
suggested that the Secretary provide 
automatic economic hardship 
deferments to borrowers who chose the 
ICR option and argued that IGR 
borrowers should not be required to 
apply for the economic hardship 
deferment. The commenterà suggested 
that the economic hardship deferment 
be granted on the basis of ICR income 
figures.

D iscussion: The Secretary reminds the 
commenters that the provisions on 
economic hardship apply to all 
borrowers regardless of which plan they 
choose and that the Secretary is 
committed to providing all borrowers 
with timely informatimi regarding 
deferment eligibility. However, because 
the Secretary has additional information 
about ICR borrowers, he will facilitate 
the process regarding economic 
hardship for these borrowers. Based on 
income and debt information (data 
elements necessary to calculate the ICR 
amount) for ICR borrowers, the 
Secretary will counsel borrowers and, 
through the dissemination of 
informational materials, will make 
deferment options clear to these 
borrowers. Due to statutory differences 
between the information used for the 
ICR plan and the economic hardship 
deferment provisions, it is  not possible 
for the Secretary to make "automatic” 
deferment eligibility determinations.

Changes: None.
Comments: A commentar suggested 

that the Secretary include in the final 
regulations the definition of economic 
hardship that was included in the notice 
of proposed rulemaking for the FFEL 
Program published in the Federal 
Register on March 24,1994 (59 FR 
14047). Under the proposed rule, a 
borrower would be considered to be 
experiencing as economic hardship if 
the borrower is earning no mare than 
either four times the minimum wage 
rate or the poverty level and whose 
payments on Federal educational loans

are at least 20 percent of the borrower’s 
monthly disposable income. The 
commenter also suggested that the 
Secretary extend the eligibility for in- 
school deferment to medical interns or 
residents.

D iscussion: The Secretary believes 
that the expansion of economic 
hardship as requested by the commenter 
could make a borrower eligible for an 
economic hardship deferment when he 
or she is not experiencing any financial 
difficulties. The HEA has been amended 
by the Improving America’s Schools Act 
o f1994: to expand the definition of 
economic hardship to apply to a 
borrower who is working full-time and 
has a Federal education debt burden 
that equals or exceeds 29 percent of 
such borrower’s adjusted gross income, 
and the difference between the 
borrower’s adjusted gross income and 
his or her Federal education debt 
burden is less than 229 percent of the 
greater of the annual earnings of an 
individual earning the minimum wage 
or the income official poverty Mne 
applicable to a family of two. This 
provision is applicable to all borrowers 
under the Direct Loan Program. Further, 
the statute does not provide in-school 
deferment eligibility to medical 
residents and interns.

Changes: The definition of economic 
hardship has been expanded to 
incorporate the statutory change. A 
change has been included in  the FFEL 
Program regulations. Section 
685.204(b)(3)(ii) references the 
applicable FFEL Program provision.
Section 685.204(d)

Comments: A commenter suggested 
that the Secretary extend the eligibility 
to medical students to defer repayment 
on Direct Loans if they received FFEL 
Program loans prior to July 1,1993.

Discussion; At the time the NPRM 
was published, the Secretary did not 
have the authority to permit a Direct 
Loan borrower to defer repayment based 
on criteria applicable to FFEL Program 
loan borrowers who borrowed before 
July 1,1993. However, on October 20, 
1994, the Higher Education Act of 1965 
was amended by the Improving 
America’s Schools Act of 1994, to 
provide that a Direct Loan borrower 
who has an outstanding balance on an 
FFEL Program ,loan made prior to July
1,1993 is eligible for any deferment 
available to FFEL Program borrowers 

-that were in effect on-July 22r 1992.
Changes: A change has been made. 

The regulations have hem amended to 
provide that a Direct Loan borrower 
who has an outstanding FFEL Program 
loan made prior to July 1,1993 is 
eligible for alLthe, deferments available

to FFEL Program borrowers in addition 
to the deferments available toDirect 
Loan borrowers.
Section 685.204(e)

Comments: A number of commenters 
objected to the Secretary’s proposal to 
permit a  borrower who consolidates 
FFEL Program loans into a Direct 
Consolidation Loan to defer repayment 
on the Consolidation Loan under all the 
deferment conditions available to Direct 
Loan borrowers in addition to all of the 
deferment conditions available under 
the FFEL Program (even if the borrower 
was not previously eligible fear all of the 
deferments under the FFEL Program). 
Many commenters stated that the 
deferment conditions should be 
identical for the Direct Loan and FFEL 
Programs.

Many other commenters agreed with 
the Secretary’s proposal to provide the 
same deferments to borrowers as they 
have under the FFEL Program in 
addition to the Direct Loan Program 
deferments because it maximizes the 
deferments available to the borrower.

D iscussion: The Congress specifically 
exempted the Federal Direct 
Consolidation Loan Program from 
having parallel terms, conditions, and 
benefits as consolidation loans under 
the FFEL Program. The Secretary has 
exercised his authority to set the terms, 
conditions, and benefits for Direct 
Consolidation Loans to provide that a 
borrower will be eligible for any 
deferment benefits for which he or she 
would have been eligible under the 
FFEL Program, and be eligible for 
deferments available to other Direct 
Loan borrowers. The Secretary believes 
that it is appropriate to maximize the 
deferment benefits for which a borrower 
may be eligible when he has the 
authority to do so. Further, as a result 
of a recent statutory amendment, these 
deferment benefits are the same as those 
provided by Congress for borrowers 
under the Direct Subsidized, Direct 
Unsubsidized, and Direct PLUS Loans. 
The Secretary does not have the 
authority to expand the deferment 
conditions available to borrowers who 
consolidate loans under the FFEL 
Program.

Changes: None.
Section 685.205 Forbearance 
Section 685.205(a)

Com m ents: One commenter suggested 
that if a borrower fails to designate a 
form of forbearance, the Secretary 
should grant cessation of payments.

Discussion : The Secretary believes 
there is no need to prescribe a default 
to ^particular form offer bear ance to
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address cases where borrowers fail to 
designate the form of forbearance they 
prefer. The borrower will be required to 
contact the Direct Loan Servicing Center 
in order to obtain a forbearance. The 
Servicing Center will provide the 
borrower with adequate information to 
ensure that the borrower understands 
his or her options under forbearance. 
Furthermore, the Servicing Center will 
be very flexible on a month to month 
basis. The Servicing Center will accept 
zero payments, partial payments, or 
interest only payments from any 
borrower in forbearance; the borrower 
will be able to choose to pay or not to 
pay on a monthly basis.

Changes: None.
Comments: Some commenters 

suggested that the Secretary specify in 
the regulations that a borrower may 
receive a forbearance if he or she is 
serving in a position that would qualify 
for loan forgiveness under 34 CFR 
682.215.

D iscussion: The Secretary agrees with 
the commenters that a borrower is 
eligible to forbear repayment of a Direct 
Loan if he or she qualifies for loan 
forgiveness under 34 CFR 682,215.

Changes: A change has been made. A 
new paragraph (5) has been added to 
§ 685.205(a) that allows a borrower 
under the Direct Loan Program to 
forbear if he or she is serving in a 
position that qualifies for loan 
forgiveness under 34 CFR 682.215.
Section 685.206 Borrower 
R esponsibilities and D efenses
Section 685.206(b)(1)

Comments: A commenter suggested 
that the proposed requirement for a 
borrower to notify the Secretary of a 
change of address be removed. The 
commenter was concerned that 
disadvantaged persons could easily fail 
to comply with the requirement because 
they are confronted with many 
requirements to report various types of 
information to many different agencies. 
Another commenter proposed that 
paragraph (b)(1) be revised to eliminate 
duplication and unrealistic expectations 
by requiring an enrolled borrower to 
report changes in name, address, 
employer, and employer’s address to the 
school instead of the Secretary, and to 
require the borrower to report address 
changes to the Secretary after he or she 
is no longer enrolled. The commenter 
also suggested that there is no need for 
the borrower to report changes in 
enrollment status to the school, because 
the school already has this information.

D iscussion: The Secretary would not 
be able to effectively collect loans 
without current information concerning

a borrower’s name, address, 
employment, and student status. For 
this reason, it is imperative that the 
borrower (who is the best source of this 
information) ensure that the Secretary is 
informed of changes. Requiring students 
to notify their schools of any changes in 
address promotes rapid exchange of 
information, particularly in instances 
where a borrower drops out of school or 
drops below half time enrollment. This 
rapid exchange of information ensures 
that the borrower receives prompt exit 
counseling and guidance on entering 
repayment well before the first payment 
is due, and facilitates a school’s 
calculation and return of a refund, if 
any. At some institutions, there is a 
delay between the time a student 
changes enrollment status and the time 
that this information is made available 
to the financial aid office.

Changes: None.
Section 685.206(c)

Comments: Several commenters 
supported the proposed language 
relating to borrower defenses because it 
strikes a reasonable balance between the 
needs of students and institutions. 
Commenters stated that it is important 
that a system be established to assure 
that valid claims are processed, 
frivolous claims are screened out, and 
schools are protected from liability if a 
delay in bringing the claim reduces the 
school’s ability to access evidence 
opposing the claim.

D iscussion: The Secretary believes 
that the proposed regulations provide an 
adequate system for adjudicating claims 
by borrowers that have a defense against 
repayment of a loan based on the acts 
or omissions of the school. The 
Secretary notes that the regulations 
identify formal proceedings in which 
borrowers may raise the acts or 
omissions of the school as a defense 
against collection of the loan. The 
Secretary does not believe that these 
proceedings will be used by borrowers 
to raise frivolous appeals. Moreover, 
schools are further protected from 
frivolous claims by the requirement that 
the Secretary initiate a second 
proceeding to enforce a liability against 
the school.

Changes: None.
Comments: One commenter stated 

that the Department should recognize 
that defenses against collection of a loan 
based on abuses by schools must be 
preserved. Another commenter 
suggested that further clarification is 
needed to determine what is meant by 
the reference to an act or omission by 
the school that would give rise to a 
cause of action under state law. The 
commenter suggests that this language

encourages spurious attempts by 
borrowers to assert claims against an 
institution.

D iscussion: The proposed regulations 
reflect the Secretary’s view that an act 
or omission of the school may, under 
certain circumstances, be a defense 
against collection of a loan. The 
Secretary believes that the reference in 
the regulation to “an act or omission of 
the school that would give rise to a 
cause of action under state law” 
provides an acceptable interim standard 
for resolving claims in this area. In the 
preamble to the proposed rules, the 
Secretary committed to working with 
interested parties to develop revised 
regulations for borrower defenses that 
would provide further detailed guidance 
in this area.

Changes: None.
Comments: A number of commenters 

who participate in the FFEL Program 
stated that they were concerned that 
institutional exposure to potential 
liability in the FFEL Program could be 
increased as the Department attempts to 
address an alleged problem of higher 
potential institutional liability in the 
Direct Loan Program. These commenters 
also stated that schools with no history 
of abuse should not be subject to 
increased regulation as the Direct Loan 
Program is implemented.

D iscussion: The commenters’ claim 
that schools may be subject to greater 
liabilities in the Direct Loan Program 
than in the FFEL Program is inaccurate. 
Schools in both programs face 
essentially the same risk of liability. 
Similarly, the commenters’ suggestion 
that the Direct Loan Program will result 
in increased regulation of schools is 
incorrect. In fact, these final regulations, 
in many cases, rèduce the burdens on 
schools, and the Secretary is applying 
many of these changes to the FFEL 
Program as appropriate.

Changes: None.
Comments: Some commenters 

supported the Secretary’s 
announcement in the preamble to work 
with interested parties to develop 
regulations for borrower defenses that 
would apply to both the Direct Loan 
Program and the FFEL Program. These 
commenters urged the Secretary to 
structure the discussions under a 
negotiated rulemaking process and 
identified particular representatives for 
the process. Some of these commenters 
suggested that the Secretary issue rules 
for both programs in this area by 
December 1,1994 to take effect on July 
1,1995.

D iscussion: In the preamble to the 
NPRM, the Secretary stated that he 
would work with interested parties to 
develop further regulations for borrower
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defenses. The Secretary has not yet 
determined what process will be used 
for the development of those 
regulations. However, the Secretary will 
ensure that interested parties are invited 
to participate in the process. As the 
preamble also noted, however, the 
regulations that will be developed will 
apply to the 1996-97 and subsequent 
academic years. The Secretary 
concluded that there was not sufficient 
time to consult with interested parties 
and issue final regulations by December 
1,1994.

Changes: None.
Comments: One commenter requested 

clarification of the effective date of the 
various borrower defense provisions in 
the regulations. The commenter 
recommended that the regulations in 
effect at the time dm defense is raised 
be deemed the operative regulations.

D iscussion: The Secretary believes 
that the issue of the effective date of the 
borrower defense provisions should be 
resolved during the process for 
developing final borrower defense 
provisions for both the FFEL Program 
and the Direct Loan Program. Until find 
borrower defense provisions are issued, 
the Secretary intends to apply the 
regulations in effect at the time the 
borrower asserts the defense against 
repayment.

Changes: None.
Comments: One commenter stated 

that the FFEL Program promissory note 
only permits a borrower to assert, a 
defense against repayment of a loan 
received for attendance at a "for profit" 
school that has a business relationship 
with the lender and suggested that the 
same rule should apply to die Direct 
Loan Program.

D iscussion: The comment reflects a 
misunderstanding of the language in the 
FFEL Program's common promissory 
note. That promissory note includes a 
provision that reflects the requirements 
of the Federal Trade Commission's 
"Holder Rule”. The FTC only regulates 
"for profit” entities and the promissory 
note provision reflects that limitation. 
However, the promissory note also 
specifically provides that applicable 
State law may provide lot certain 
borrower rights, remedies and defenses 
in addition to those stated m the note. 
Thus, contrary to the eommenter’s 
suggestion, the promissory note does 
not prohibit borrowers from asserting a 
defense against repayment of a loan 
received for attendance at a not-for- 
profit school.

Changes; None.

Section 685.207 Obligation to  Repay  
Section 6SS.2&7(a)(l}

Comments: Another commenter 
wanted assurance that fees and 
collection costs charged under the 
Direct Loan Program would be adequate 
to ensure "aggressive collection of 
FDSLP loans”.

D iscussion: The Secretary will 
implement effective collection 
procedures. Similarly, the Secretary 
intends to assess collection fees in 
accordance with the guidefines 
provided in the regulations, which are 
the same as for the FFEL Program.

Changes.‘toone.
Section 685.2Q7ib)(4}

Comments: One commenter suggested 
that § 685.207(b)(4) be revised to state 
that, in the event that the effective 
interest rate increases and causes an 
increase in the repayment period or 
fixed monthly payment amount, the 
Secretary will advise the borrower of the 
change and notify the borrower of the 
right to select a different repayment 
plan.

D iscussion: Prior to entering 
repayment, borrowers will be given 
information on all the repayment plans 
available under the Direct Loan 
Program; information provided will 
include information on possible changes 
in interest rates and possible resulting 
changes in the number of payments or 
fixed monthly amount of payments. 
Borrowers will be notified of changes in 
interest rates and the impact of the 
changes on an annual basis. On the 
notification, a borrower will be 
instructed that he or she may opt to 
repay at the new increased or decreased 
monthly repayment amount, or choose 
to take no action. If the borrower does 
not opt to repay the adjusted monthly 
payment amount, the term of the loan 
will automatically be adjusted.

Changes: None.

Section 685.2Q7(bHd)
Comments: Several commenters 

requested that the regulations provide 
specific time frames for the first 
payment due date on Direct Subsidized 
Loans, Direct Unsubsidized Loans, and 
Direct PLUS Loans. Commenters 
suggested that Direct Subsidized Loans 
and PLUS Loans require a first payment 
due date of 60 days following the first 
day that the repayment period begins 
and that Direct Unsubsidized Loans 
require a first payment due date of 45 
days following the first day that the 
repayment period begins. Other 
commenters recommended establishing 
due dates of 45 days following the first 
day that the repayment period begins for

Direct Subsidized and Direct 
Unsubsidized Loans.

D iscussion: Under the Direct Loan 
Program, the Servicing Center notifies 
the borrower when the first payment is 
due; this date may vary for individual 
borrowers, depending upon when the 
borrower enters repayment in the 
Servicing Center’s billing cycle. 
Payments will typically be due within 
60 days from the date the borrower 
enters repayment.

Such obligations are “regulated” by 
contract terms with the Direct Loan 
servicing entities, rather than in federal 
regulations, because the Secretary is not 
obligated under the due diligence 
requirements that require first payment 
due dates for lenders.

Changes: None.
Section 685.207(c)(3)

Comments: A commenter suggested 
that § 685.2Q7(c)(3) should be revised to 
clarify that interest begins to accrue on 
a Direct Unsubsidized Loan on the day 
the first installment is disbursed. This 
revision would make this section 
consistent with § 685.207(d) that 
specifies when interest begins to accrue 
on a Direct PLUS Loan.

D iscussion: The commenter is correct 
in noting that interest begins to accrue 
on a Direct Unsuhsidized Loan on the 
day the first installment is disbursed.

Changes: A sentence has been added 
to § 685.207(c)(3) stating that interest 
begins to accrue on the day the first 
installment is disbursed.
Section 685.207(f)

Comments: A number of commenters 
also noted that the regulations should 
clarify the time art which a grace period 
begins for students enrolled in 
correspondence programs.

D iscussion: The commenters are 
correct in noting that the NPRM did not 
clarify the time at which a grace period 
begins for students enrolled in 
correspondence programs.

Ckanges: Section 685.297(f) has been 
added to specify the time at which a 
grace period begins for students 
enrolled in correspondence programs.
Section 685.208 Repaym ent Plans

Comments: Some commenters believe 
that FFEL repayment options should be 
expanded. Several commenters 
suggested that the Secretary meet with 
the FFEL community to explore how 
FFEL repayment options might be 
expanded.

D iscussion: The HEA establishes the 
repayment plans available under the 
Direct Loan and FFEL Programs. Under 
FFEL, Consolidation loan borrowers are 
able to receive extended repayment
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plans (repayment periods that are longer 
than 10 years) if they qualify on the 
basis of outstanding loan balances* 
however, in all other instances, the 
statute restricts FFEL Program loans to 
10-year terms, excluding periods of 
deferment and forbearance.

Changes: None.
Comments: Several commenters 

stated that the loan inpayment options 
seem complex and should be simplified. 
Some of these commenters believed that 
it may be possible to eliminate some of 
the repayment plans.

Other commenters supported the 
number of repayment plans offered and 
supported the ability of borrowers to 
switch repayment plans as needed.

D iscussion: The HEA authorizes four 
repayment plans for the Direct Loan 
Program: the standard, graduated, 
extended, and ICR plans. Additionally, 
the HE A authorizes the Secretary to 
create alternative repayment plans on a 
case-by-case basis if die other plans do 
not meet a borrower’s needs. The 
Secretary believes that this range of 
repayment plans is very important and 
will allow borrowers to choose how to 
bestrepay based on their personal 
financial circumstances. As required by 
law, this regulation establishes the 
specific rules for these repayment plans. 
The Secretary will provide explanatory 
materials to borrowers that will clearly 
explain the differences among the 
repayment plans in easy to understand 
terms.

Changes: None
Comments: A  number of commenters 

also suggested comparability with FFEL 
by modifying § 685.208(b)(4), (c)(4), and 
(d)(3) to state that a forbearance will be 
granted to a borrower for a period of up 
to three in years accordance with .
§ 685.205(b)(7).

Discussion: Section  685.205(b)(7) 
provides for forbearance for a period of 
up to three years in cases where the 
effect of a variable interest rate on a 
fixed-amount or graduated repayment 
schedule causes die extension of the 

- maximum repayment term. This 
provision applies to standard, extended, 
and graduated repayment plans.

Changes: None.
Section 665.208(a)

Comments: Some commenters 
expressed concern that Direct Loan 
borrowers will not be given adequate 
counseling about repayment options 
and consolidation loans. In particular, 
the commenters were concerned that 
students may choose the ICR plan 
without understanding the 
consequences of interest accrual if their 
payments are smaller than the interest 
that accrued,

D iscussion: The Secretary believes 
that providing clear information to 
borrowers on repayment and 
consolidation options is essential to the 
success of the Direct Loan program. In 
section 685.304(b), schools are required 
to conduct in-person exit counseling for 
Direct Loan borrowers. Schools are also 
required to provide information on 
repayment options, including ICR and 
loan consolidation, as part of their exit 

- counseling to borrowers.
In the Direct Loan Program, borrower 

counseling begins immediately and is a 
continuous process. The Secretary, 
through the Direct Loan Servicing 
Center, will send a letter to the student 
after each disbursement. Borrowers with 
Direct Unsubsidized Loans will receive 
quarterly statements while they are in 
school, before repayment begins. In 
addition, the Department has developed 
an exit counseling video, exit 
counseling brochure, and repayment 
brochure to inform borrowers about loan 
repayment options prior to entering 
repayment. Further, every borrower will 
receive individualized counseling 
materials explaining the four repayment 
plans and showing how much the 
borrower would repay monthly and over 
the life of the loan. While in repayment, 
borrowers will receive an annual 
statement informing them of applicable 
interest rates and advising them to 
consider a different repayment plan if 
their circumstances have-changed. The 
Servicing Center will act as a single 
point of contact for borrowers in 
repayment in the Direct Loan Program. 
The Secretary has obtained and will 
continue to welcome input from 
members of the higher education 
community in the development of 
borrower information materials.

Changes: None.
Comments: One eommenter 

recommended that the Secretary allow 
PLUS borrowers with loans for two or 
more children to choose a different 
repayment option for each child’s loans;

D iscussion: For purposes of program 
simplicity, the Secretary has decided 
that all PLUS loans obtained by one 
borrower must be repaid under one 
plan. If a parent has a cash flow 
problem, the borrower can easily switch 
to another repayment option that will 
reduce current payments.

Changes: None.
Comments: One eommenter asked 

how the Secretary would calculate 
repayment periods if a borrower obtains 
a Direct Consolidation Loan consisting 
of a Direct PLUS Consolidation Loan 
and a Direct Subsidized and/or Direct 
Unsubsidized Consolidation Loan, and 
pays these loans under different 
repayment plans. The eommenter

wanted to know if the aggregate loan 
balancé, or the separate loan balances 
for the PLUS and other loans would be 
used to determine the length of toe 
repayment period for each loan’s 
payment plan.

D iscussion: The eommenter is correct 
in noting that a borrower may choose to 
repay Direct PLUS Loans separately 
from student loans. If the borrower 
chooses to repay either the PLUS or 
student loans under the graduated or 
extended plans, toe Secretary would use 
the aggregate balance of all loans to 
calculate the repayment periods for each 
of the components of tira Direct 
Consolidation Loan. H as policy is 
consistent with the policy in 
§ 685.215(i)(2), which states that toe 
repayment periods for graduated and 
extended repayment plans cm 
consolidation loans will be calculated 
on the basis of all education loans, 
including certain loans that are not 
eligible for consolidation. However, if 
the borrower chooses to repay the 
student loans under toe ICR plan, only 
those loans repaid under ICR will be 
used to calculate the payback rate.

Changes: None.
Sections 685.208(b)(3) an d  (c)(3)

Comm ents: A number of commenters 
noted that § 685.208(b)(3) and 
685.208(c)(3) should be revised to 
reference an annual payment of $600, 
rather than a monthly minimum 
payment of $50, in order to be 
consistent with the wording of the 
statute and to ensure comparability to 
FFEL regulations.

D iscussion: A  $50 minimum payment 
amount is equivalent to a $600 annual 
minimum repayment. The difference in 
language does not reflect a difference in 
the terms of the two loan programs.

Changes: None.
Section 685.208(d)

Comments: Some commenters 
suggested offering to borrowers a series 
of graduated payment options with 
terms that are tied to the size of the 
borrowers’ debt. These commenters 
recommended that the maximum 
repayment period for the graduated 
repayment plan be shortened to 15 
years.

D iscussion: The Secretary believes 
that the terms of the graduated 
repayment plan should be tied to the x 
size of the borrower’s debt and has 
designed a graduated repayment plan in 
which the borrower’s term increases as 
the borrower’s debt increases. For 
purposes of simplicity, the Secretary 
believes that the repayment periods for 
the graduated and extended plans 
should be identical. Also, these terms
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are similar to those available under the 
FFEL Consolidation Program. As is 
always the case, a borrower may repay 
a loan more rapidly than required 
without any penalty.

Changes: None.
Section 685.208(e)

Comments: In response to the 
Secretary’s request for comments as to 
whether 30-year repayment terms are 
appropriate for PLUS borrowers, two 
commenters recommended that 30-year 
repayment periods be available to PLUS 
borrowers.

D iscussion: The Secretary will 
continue to offer 30-year repayment 
terms to PLUS borrowers who have debt 
levels sufficient to qualify for the 30- 
year repayment terms under the 
extended and graduated repayment 
plans.

Changes: None.
Section 685.208(f)(1)

Comments: One commenter noted 
that the section of the preamble to the 
,NPRM discussing the provisions for the 
ICR plan does not include that income 
information from the borrower’s spouse 
is a variable that affects a borrower’s 
monthly payment amount.

D iscussion: As required by law, the 
Secretary uses a borrower’s adjusted 
gross income (AGI) to calculate the 
borrower’s monthly payment. If the 
borrower files a joint income tax return 
with a spouse, the spouse’s income is 
included in the AGI and, therefore, in 
the calculation of the borrower’s 
monthly payment. If the borrower files 
separately, the spouse’s income is not 
included in the borrower’s AGI and, 
therefore, is not included in the 
calculation of the monthly repayment 
amount.

Changes: None.
Section 685.208(f)(2)

Comments: Two commenters 
suggested that the Secretary eliminate 
the language under this section that 
requires borrowers to remain subject to 
repayment regulations in effect when 
the borrower’s initial loan enters 
repayment; these commenters stated 
that borrowers should be able to benefit 
from changes in the regulations.

D iscussion: Under § 685.208(f)(2), 
borrowers are not required to remain 
under the ICR regulations enforced 
when the borrower’s initial loan enters 
repayment. Rather, borrowers have the 
option of requesting that the ICR 
repayment terms of the amended 
regulations apply to their loans. The 
Secretary will not automatically apply 
changes in the ICR formula to all 
borrowers. The Secretary will provide

clear information to borrowers 
concerning the ICR fonnula changes, so 
the borrower can make an informed 
decisioii. This policy provides 
borrowers with protection from 
significant formula changes; at the same 
time, this policy offers borrowers the 
flexibility to choose a formula change, if 
the borrower determines that such a 
change would be beneficial.

Changes: None.
Section 685.208(g)

Comments: Commenters 
recommended that the alternative 
repayment plan should provide loan 
forgiveness after 25 years of repayment 
and should limit the amount of 
capitalization of interest. One 
commenter suggested that proposed 
§ 685.208(g)(4) be modified to state that 
the frequency of capitalization under an 
alternative repayment plan (when a 
borrower’s payment amount does not 
cover accrued interest) is annual in 
order to clarify the Secretary’s intent.

The commenters supported the idea 
of alternative repayment as a “safety 
net” for those borrowers who are unable 
to afford payment under any other 
repayment plan.

Several commenters requested 
additional information on the 
alternative repayment plan, such as the 
types of borrowers who might qualify 
for this plan. One commenter requested 
information concerning how a borrower 
would demonstrate that the terms of the 
other repayment plans are not adequate 
to meet that borrower’s needs.

D iscussion: As authorized by the 
HEA, loan cessation is only available 
under the ICR plan. Borrowers who 
wish to receive the benefits of loan 
cessation should choose the ICR plan. 
However, the Secretary has determined 
that the amount of capitalization 
permitted under the alternative 
repayment plan should be consistent 
with the policy on ICR. The Secretary 
also has established a maximum 30-year 
repayment term under alternative 
repayment.

The Secretary will determine which 
borrowers qualify for an alternative 
repayment plan on a case-by-case basis. 
Types of documentation requested 
would include pay stubs and other 
documentation of any income, as well 
as documentation of financial 
obligations, such as medical bills. This 
option provides another choice to 
borrowers who are unable to make 
payments under other options.

Changes: Section 685.208(g) is 
amended by adding a new paragraph (4) 
to provide that borrowers must repay a 
loan under the alternative repayment

plan within 30 years of entering 
repayment.

Section 685.208(g)(5) is amended to 
provide that unpaid interest is 
capitalized until the outstanding 
principal amount is 10 percent greater 
than the original principal balance.
Once this 10 percent limit is reached, 
interest continues to accrue but is not 
capitalized.

Comments: Commenters requested 
that language be added to this section 
requiring that the borrower make a 
choice of repayment plans within 45 
days of notification, consistent with 
§685.210(a)(2).

D iscussion: The Secretary anticipates 
that the number and variety of 
established repayment plans will 
address the needs of most borrowers. 
During exit counseling, borrowers will 
be informed that if the available 
repayment plans do not meet their 
needs, they should contact the Direct 
Loan Servicing Center. The Direct Loan 
Servicing Center will arrange alternative 
repayment plans for borrowers if the 
available plans do not meet their 
individual needs. Therefore, the process 
for selection of alternative repayment 
plans is different from the selection of 
the other repayment plans and there is 
no need for the suggested Change. Upon 
further consideration, the Secretary 
believes that the 45 day requirement is 
not necessary for any borrowers. This is 
because borrowers will be given several 
opportunities rather than one, including 
following exit counseling and grace 
period, if any, to select a repayment 
plan. If a borrower does not select a 
repayment plan prior to entering 
repayment, the Secretary designates the 
standard repayment plan.

Changes: Section 685.210(a)(2) has 
been revised so that borrowers are no 
longer required to select their 
repayment plans within 45 days of 
receiving notification.
Section 685.209 Incom e Contingent 
Repaym en t Plan

Comments: Many commenters 
suggested that the Department delay 
implementation of the ICR plan until 
problems identified by the higher 
education community have been 
resolved.

D iscussion: The Secretary has 
incorporated several changes into the 
ICR plan that address the major 
concerns expressed by some in the 
higher education community. The 
Secretary believes that the ICR plan is 
well designed and provides choice to 
borrowers given their personal 
circumstances. For example, the 
Secretary is limiting payments to 20 
percent of discretionary income (AGI
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minus the poverty level appropriate to 
the family size). This change reduces 
payments for the lowest income 
borrowers. Also, the Secretary is 
lowering the limit on interest 
capitalization from 50 percent to 10 
percent of the original debt. This change 
limits increases in debt accumulation 
and protects borrowers from 
compounding interest charges. 
Furthermore, the Secretary is including 
years of repayment under the TO-year 
standard plan and the 12-year extended 
plan as years eligible for loan 
forgiveness under income contingency. 
Tins allows borrowers to count those 
years of repayment in which they paid 
at least as much as they would have 
under income contingency toward the 
25 years in repayment required for loan 
forgiveness. Finally, the Secretary will 
vigorously explore the elimination of 
the current Federal income tax liability 
on any unpaid loan balance that 
remains outstanding at the end of the 
25-year ICR period. This change would 
eliminate large payments at year 25 that 
borrowers might not be able to afford.

Changes: None.
Comments: One commenter stressed 

that the Secretary must make borrowers 
aware of the potential tax liability 
resulting from cancellation after 25 
years of repayment.

D iscussion: Counseling materials 
prepared by the Secretary emphasize the 
possibility of a tax liability resulting 
from cancellation of a Direct Loan debt 
after 25 years because under current 
law, such forgiveness is taxable. The 
Secretary will vigorously encourage the 
elimination of the Federal income tax 
liability on any outstanding loan 
balance that remains at the end of the 
25-year ICR period. The Secretary 
appreciates that taxation of loan 
forgiveness could affect the benefit a 
borrower receives by choosing to repay 
his or her Direct Loans under income 
contingency. Fora full discussion of 
issues concerning counseling, see 
comments and discussion under section 
685.208.

Changes: None
Comments: One commenter stated 

that low-income borrowers are more 
likely to default on their loans than 
other borrowers, but under ICR, these 
borrowers will make low or no monthly 
payments, thus minimizing defaults. As 
a result, institutions will not be 
triggered for a review by a State 
Postsecondary Review Entity (SPRE) 
due to high default rates.

Discussion : The Secretary expects the 
volume of defaults to decline with the 
implementation of the ICR plan because 
ICR payments are designed to be 
affordable for all borrowers, and the

primary reason for default is that 
borrowers cannot afford the level of 
payments expected under existing 
repayment plans. In addition, defaults 
are expected to decline because all 
Direct Loans will be held by the 
Secretary, and borrowers will always 
know where to call with questions or 
problems and where to send their 
checks.

Borrowers who are not required to 
and do not make payments under ICR 
will not be considered defaulters. 
However, if a borrower is in ICR and 
does not make required scheduled 
payments, a default will occur.

An institution’s default rate is not the 
only criterion that can trigger a SPRE 
review. The Secretary expects that the 
availability of ICR will facilitate loan 
repayment and will reduce the validity 
of default rates as a measure of 
institutional performance.

. The Secretary intends to monitor 
several objective performance measures 
for schools participating in the Direct 
Loan Program. The Secretary believes 
that such a performance-based approach 
will increase the accountability and 
integrity of the Direct Loan Program.

Ch anges: None.
Section 685.209(a)(2)

Comments: One commenter **f' 
recommended that the Secretary meet 
the requirement of annually providing 
the borrower with estimates of monthly 
payment amounts under ICR by 
including this information on or with 
the annual statement. The commenter 
further recommended that the Secretory 
provide the borrower with a sufficient 
period of time to review this 
information and elect a new repayment 
amount.

D iscussion: The Secretory agrees that 
borrowers must be provided with 
complete information to enable them to 
make informed decisions regarding the 
options available within the ICR plan— 
the formula amount or the capped 
amount—and will ensure that this 
information is covered in borrower 
counseling sessions and included in 
relevant materials. The Secretary has 
specified a single condition—one • 
change each year—with respect to 
choosing one of the two ICR amounts. 
The rule as written provides borrowers 
with as much time as needed to review 
all applicable information prior to 
changing ICR options.

Changes: None.

Section 685.Z03(a){4)j(i)
Comments: One commenter asked 

whether spouses who wish to repay 
jointly under ICR and currently are not

repaying under the same ICR option 
have to wait a year to change options.

D iscussion: No. Repaying under the 
same ICR option is a necessary 
condition for joint repayment by 
married borrowers because it would be 
impossible to calculate a joint 
repayment amount otherwise. The 
Secretary does not consider changing to 
joint repayment to be the same as a 
change in option.

Changes: None.
Section 685.209(b)

Comments: Several commenters 
argued that ICR would allow borrowers 
to make low payments over a long 
period of time, therefore increasing the 
costs of student borrowing.

D iscussion: Borrowers will be given 
written information and counseling 
explaining the difference in total 
interest they would pay under the 
various repayment options. For some 
borrowers, it may be an advantage to 
make smaller payments over a longer 
period of time, even though it may 
ultimately result in higher interest 
payments. For other borrowers, it may 
be advantageous to repay their loans 
more quickly. The Secretary is offering 
borrowers the opportunity to toiler their 
payments to their personal financial 
circumstances. Borrowers will have the 
opportunity to consider career goals, 
education choices, and other life plans 
in making repayment decisions. 
Borrowers can always prepay without 
penalty or change repayment plans at 
any time if their financial situation 
changes over time.

Changes:N one.
Comments: One commenter asked 

why deferments and forbearances would 
not address the problems of negative 
amortization that occurs under ICR.

D iscussion: Borrowers who are 
eligible to defer repayment of their 
Direct Subsidized loans will avoid 
negative amortization during the 
deferment period. However, interest 
continues to accrue for Direct 
Unsubsidized loan borrowers during 
deferment periods and for all borrowers 
during forbearance periods. If the 
borrower fails to pay the interest due 
during these periods, negative 
amortization will occur.

Changes: None.
Comm ents: Several commenters 

suggested providing more flexibility in 
the percentage-of-ineome cap, currently 
set at 15 percent of AGI. One commenter 
suggested that the cap could be 
modified to take into account the 
substantially smaller amount of 
available income at lower AGI levels. A 
variable percentage of income cap could 
be implemented as part of the formula.
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However, another commenter 
specifically supported the 15 percent 
limit on the amount of the AGI that 
would be required to be paid for 
educational loans.

Discussion: The Secretary agrees that 
borrowers at lower AGI levels must 
dedicate a higher percentage of their 
incomes to subsistence spending, 
including food, shelter, and clothing. 
Hence, these borrowers have less 
income available for servicing their 
student loan debt. However, the 
Secretary believes that the commenters’ 
concerns can best be addressed by 
keeping the maximum payback rate at 
15 percent of AGI but limiting the 
monthly payment amount to 20 percent 
of discretionary income (AGI minus the 
poverty level based on family size).

Changes: A change has been made. 
Section 685.209(b)(l)(ii) has been 
amended to include a maximum 
payment amount equal to 20 percent of 
the borrower’s discretionary income. 
Discretionary income is defined as AGI 
minus the current poverty income level 
appropriate to the borrower’s family 
size, as published by the U.S. 
Department of Health and Human 
Services.
Section 685.209(b)(1)

Comments: One commpnter 
recommended that the regulations 
provide an index to update the $7.00 
family-size offset.

Discussion: The Secretary has 
eliminated the $7.00 per month 
payment deduction for each dependent 
and replaced it with a maximum 
payment amount equal to 20 percent of 
discretionary income. Discretionary 
income is based on the poverty income 
level appropriate to the borrower’s 
family size, as published by the U.S. 
Department of Health and Human 
Services. These poverty guidelines are 
updated annually to reflect changes in 
the cost of living.

Changes: A change has been made. 
The reference to the $7.00 monthly 
payment deduction in § 685.209(b)(l)(ii) 
has been deleted.

Comments: One commenter suggested 
that ICR repayment amounts should not 
be based solely on the reported AGI of 
a borrower. This commenter suggests 
that AGI is not always an accurate 
indicator of a borrower’s ability to repay 
a loan.

Discussion: The HEA requires the 
Secretary to use AGI of the borrower 
(and the borrower’s spouse if the 
borrower is married and filed a joint 
return) in determining repayment under 
the ICR (see 455(e) of the HEA). 
However, the statute also provides that 
if AGI is unavailable or does not

reasonably reflect the borrower’s current 
income, the Secretary may use other 
documentation of income. The 
regulations provide for alternative 
documentation of income (see 
§ 689.209(d)).

If the Secretary receives information 
that suggests that the borrower’s AGI 
does not reflect the borrower’s current 
income, the Secretary will request that 
the borrower send additional 
documentation. The Secretary will use 
this information to adjust the borrower’s 
repayment obligation if circumstances 
warrant such an adjustment (see 
§ 685.209(a)(3)):

Changes: None.
Comments: Several commenters noted 

that due to a small change in income, a 
borrower’s payment under ICR would go 
from $0 to $25. Several commenters 
suggested that defaults could be caused 
by this increase. Several commenters 
suggested the payment be “phased in” 
rather than initially set at $25.

Two commenters suggested 
establishing a targeted income offset 
rather than a $25 floor. One of these 
commenters suggested subtracting the 
$25 payment over a range of low 
incomes, such as up to 200% of the 
poverty level (about $25,000 for a family 
of 3). This commenter argued that the 
$25 floor may create a disincentive for 
people on welfare to work.

One commenter argued against 
permitting zero payments in cases 
where the borrower’s required payment 
is below an established minimum 
amount. This commenter stated that 
required payments that are less than $25 
will ensure that the borrower remains 
aware of the debt and will facilitate 
long-term collectibility of the loans.

Discussion: The Secretary shares the 
commenters’ concerns with regard to 
the effect of implementing a $25 ICR 
floor payment. The change to these 
regulations that incorporates a 
maximum payment amount equal to 20 
percent of discretionary income 
essentially accomplishes the same result 
as a “phased in” floor amount or a 
targeted income offset. In fact, the 
maximum payment amount is based on 
poverty income which is consistent 
with the comment that the floor 
payment should be more sensitive to 
borrowers at lower income levels.

Further, the Secretary notes that a 
loan servicing system that routinely 
collects very small scheduled payment 
amounts is less cost-efficient. 
Consequently, the Secretary will retain 
the concept of a floor, but will reduce 
this amount from $25 to $15 to address 
commenter’s concerns.

Changes: A change has been made. 
Section 685.209(b)(l)(ii) specifies a

monthly payment amount of zero if the 
calculated payment amount is less than 
$15.
Section 685.209(b)(2)

Comments: Many commenters 
suggested that the ICR formula proposed 
by die Department requires monthly 
payments that are too high for low- 
income borrowers and too low for other 
borrowers. These commenters argued 
that low-income borrowers would not 
be given a viable alternative to default, 
while middle-income borrowers would 
repay over too long a period of time.
One commenter suggested that the ICR 
formula be redesigned to meet the needs 
of low-income borrowers, because they 
believed that none of the repayment 
options would be reasonable for these 
borrowers. Several commenters noted 
that payments required of low-income 
borrowers would increase too 
dramatically with increased income.

Several commenters suggested 
specific changes to the ICR formula. One 
commenter suggested the Secretary 
redesign the calculation formula to , 
produce more graduated repayment 
amounts at the lower income levels. 
Another commenter suggested that the 
Secretary apply the payback rate to 
income over a threshold amount, such 
as the tax filing status. Another 
commenter noted that the formula 
“severed” the monthly repayment 
amounts on student loans from the 
applicable interest rates. One 
commenter suggested reducing the flat 
rate of the formula from 4 percent to 3 
percent, and increasing the debt- 
differentiation factor from .2 percent to 
.3 percent, which would effectively 
reduce payments for low-income 
borrowers and increase payments for 
middle- and upper-income borrowers. A 
second commenter argued for a higher 
rate of repayment than the one proposed 
because an increase in market interest 
rates would result in sharply increased 
costs of income contingency. Another 
commenter supported the existing 
formula.

D iscussion: The Secretary, believes 
that each borrower is best able to 
determine the repayment plan 
(standard, graduated, extended or ICR) 
that accommodates his or her own 
financial circumstance. He reminds 
commenters that the ICR plan is not 
mandatory because borrowers choose 
the plan that best suits their needs and 
can change plans over time. Further, the 
Secretary believes that the ICR plan has 
been well designed to meet the needs of 
a wide range of borrowers including 
those borrowers who experience short
term or extended periods of low income. 
The Secretary also notes that under the
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ICR formula, payments will change with 
income. Any ICR borrower whose 
income increases dramatically can 
choose to pay the formula amount in 
which loan payments increase when 
income increases. Borrowers who 
choose to repay the formula amount will 
retire their debts more quickly. 
Additionally, any borrower can switch 
to another repayment plan at any time 
or prepay without penalty.

The Secretary has incorporated a 
maximum payment amount, 20 percent 
of discretionary income, to ameliorate 
the effects of the 15 percent-of-income 
limit for low-income borrowers. The 
effect of this change is similar to the 
effect of modifying the ICR algorithm to 
provide more graduated repayment 
amounts at lower income levels  ̂Also, 
the Secretary investigated applying the 
payback rate to income above a 
threshold amount. In order to remain * 
within program cost limits, this change 
would need to be coupled with a higher 
initial payback rate to minimize costs to 
the taxpayer of the ICR plan. This 
approach, assessing income above a 
threshold at a higher rate, was rejected 
by the non-Federal negotiators who 
helped develop the first-year ICR rule 
and who preferred a lower initial 
payback rate.

The Secretary believes that he has 
addressed the commenters’ concerns 
with respect to payments required from 
low-income borrowers by incorporating 
the 20 percent cap on discretionary 
income. The Secretary notes that 
applicable borrower interest rates are 
incorporated in the ICR payment cap 
calculation (the 12-year standard 
amortization amount). Finally, the 
Secretary reminds the commenters that 
the statute specifies a maximum 
borrower interest rate of 8.25 percent, 
and that ICR borrowers may prepay 
their loans or change payment plans 
without penalty if they wish to lower 
the absolute cost of their loans.

Changes: None.
Comments: Several commenters 

suggested that the Secretary should 
consider income and debt in calculating 
the payback rate, in order to be more 
sensitive to debt at low-income levels. 
As a related matter, several commenters 
noted that the Secretary’s proposal 
creates different repayment obligations 
for borrowers with identical income.

D iscussion: The Secretary believes 
that including an income variable, in 
addition to the debt variable, in the 
payback rate calculation unnecessarily 
complicates the ICR formula. The 
borrower’s income level is taken into 
account when income is multiplied by 
the payback rate to determine the 
borrower’s payment amount.

Establishing a maximum payment 
amount equal to 20 percent of 
discretionary income further adjusts for 
income. This change to 
§ 685.209(b)(l)(i) has been previously 
described. Debt differentiation in the 
payback rate is important to discourage 
excessive borrowing and to be sure that 
high debt borrowers who can repay do 
so.

The Secretary notes that under the 
other repayment plans—standard, 
extended and graduated—borrowers 
with identical incomes would have v 
different repayment obligations if their 
debts were different.

Changes: None.
Comments: One commenter was 

concerned that the payback rate does 
not take a borrower’s non-Federal debt 
into account.

D iscussion: The payback rate is based 
on the loans the borrower is repaying 
under the ICR plan. Borrowers cannot 
consolidate non-Federal loans into a 
Direct Loan. Therefore, the Secretary 
believes that non-Federal debt should 
not be used to determine the payback 
rate. However, the Secretary notes that 
the flexibility offered by the ICR plan for 
Federal education debt can help ease 
the borrower’s overall debt burden.

Changes: None.
Section 685.209(b)(3)

Comments: Several commenters 
argued that, to improve the repayment 
plan for married borrowers repaying 
jointly, the Secretary should apply 
payments to interest on both accounts 
before principal reduction takes place in 
either, which would help avoid negative 
amortization. This same commenter 
suggested that, because married 
borrowers may not be in the same 
repayment cohorts, their payback rate 
should be calculated based on their 
outstanding principal, rather than initial 
debt.

D iscussion: For borrowers repaying 
jointly under ICR, the Secretary agrees 
that payments should be applied to 
interest on both accounts before 
principal reduction takes place in 
either. The Secretary also agrees that the 
payback rate should be calculated based 
on outstanding debt rather than initial 
debt.

Changes: A change has been made. 
Sections 685.209(b)(3) has been 
amended to clarify that, for borrowers 
repaying jointly under ICR, payments 
will be applied to interest on both 
accounts prior to principal reduction in 
either. Section 685.209(b)(3) is also 
amended to clarify that the payback rate 
for a married borrower paying jointly 
under ICR will be calculated on the 
outstanding debt at the time the

borrower was approved for joint 
repayment.
Section 685.209(c)

Comments: Several commenters 
stated that the cap on repayments 
imposed by the 12-year amortization 
level on the ICR capped amount was not 
sensitive enough to income. One 
commenter recommended using an 8- 
year cap, if the Secretary provides an 
income-adjustment factor (see 
discussion concerning sensitivity to 
income), or a 10-year cap, if the formula 
includes no adjustment for income. 
Another commenter supported the 
recommendation for a 10-year cap for 
the ICR capped amount.

D iscussion: The Secretary included 
the 12-year amortization cap in the ICR 
plan to provide borrowers whose 
incomes are higher with the option to 
limit the amounts of their monthly 
payments. Consequently, the Secretary 
agrees that the 12-year cap extends 
payments for middle- and upper-income 
borrowers with low or medium loan 
balances and disagrees that it 
accelerates repayment for high-income, 
high-debt borrowers. In fact, the 12-year 
cap extends repayment for any borrower 
who chooses this option because his or 
her payment under the ICR formula 
calculation option would be higher. 
Further, the Secretary agrees that 
borrowers with the same debt who 
choose to repay the capped amount pay 
the same amount regardless of incbme, 
but reminds commenters that these 
borrowers can choose to pay off their 
loans more quickly by repaying the ICR 
formula amount or switching to another 
plan. To limit the extent to which 
repayment is extended, the Secretary is 
modifying the calculation of the 12-year 
amortization cap. The cap will be 
increased when the outstanding balance 
of the loan increases (that is, following 
periods of negative amortization).

The Secretary established the fixed- 
payment, 12-year amortization schedule 
for the ICR cap amount because this 
repayment term is consistent with the 
minimum repayment periods available 
under the other two non-standard 
repayment plans (graduated and 
extended).

Changes: A change has been made. 
Section 685.209(c) includes a technical 
correction to the manner in which the 
12-year payment cap amount is 
computed. After each period of negative 
amortization, that is, when the 
outstanding balance of the loan has 
increased, the 12-year amortization 
amount will be calculated using the 
higher outstanding loan amount. The 
payment cap will always be calculated 
on fixed-payment, 12-year amortization
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schedules. A change in presentation has 
also been made. References to option 1 
and option 2 are deleted. Instead, two 
calculations are presented that 
incorporate the calculations previously 
described under options 1 and 2.
Section 685.209(b) describes the 
formula amount, which is based on 
income, and §685.209(c) describes the 
capped amount, which is based on 12- 
year standard amortization schedules. 
The Secretary intends to present both 
amounts to a borrower repaying under 
ICR, explaining that the borrower may 
choose to repay either amount. Section 
685.209(c) has been modified to require 
a minimum monthly capped amount of 
$15. The detailed examples in 
Appendix A have also been modified to 
take into account these changes.
Section 685309(d)(1)

Com m ents: Several commenters 
suggested that the Secretary provide 
examples of alternative documentation 
of income, in cases where a borrower’s 
AGI is not available or where the A d  
does not reasonably reflect the 
borrower’s current income.

D iscussion: Such documentation 
could include pay statements from 
employers, documentation of income 
received by the borrower from other 
parties, and, if no other documentation 
is available, certification statements of 
income from the borrower.

Changes: None.
Section 685.209(d)(2)

Comments: One commenter suggested 
that years in which an ICR borrower 
receives an economic hardship 
deferment ora forbearance (granted 
because the borrower was unable to 
make payments) should be counted 
towards the maximum 25 years of 
repayment. The commenter argued that 
excluding periods of forbearance and 
deferment from the 25-year period treats 
a borrower who is required to make zero 
payments more favorably than a 
borrower who chooses an economic 
hardship deferment, because the 
borrower making zero payments would 
be allowed to count this period towards 
the 25 years under ICR while a borrower 
in deferment or forbearance would not.

D iscussion: Under section 428(b)(7) of 
the HEA, the maximum years in 
repayment in the FFEL Program exclude 
periods of deferment and forbearance. 
Direct Loans have the same terms, 
conditions and benefits as FFEL 
Program loans, unless otherwise 
specified (see section 455(a)(1)); 
therefore, the Secretary excludes 
periods of forbearance and deferment 
from the 25 years of repayment under 
ICR.

The economic hardship deferment is 
beneficial to borrowers who have ; 
subsidized loans. Borrowers required to 
make zero payments who are eligible for 
an economic hardship deferment are not 
responsible for paying the interest on 
the loan during the deferment period. If 
a borrower chooses not to take the 
deferment, the borrower’s interest will 
accrue throughout the period that the 
borrower makes zero payments.

Changes: None.
Comments: Several commenters 

suggested that years in repayment in 
other repayment plans should be 
counted towards the maximum 25-year 
repayment period under the ICR plan.

One commenter suggested that years 
under which borrowers repay under 
standard or 12-year extended repayment 
plans should count toward the 25-year 
ICR period.

D iscussion: If all borrowers were 
allowed to count years in repayment 
under other plans toward the maximum 
25-year period under ICR, the potential 
exists for certain borrowers to switch 
repayment plans when their incomes 
fluctuate to avoid repayment of their 
loans. However, the Secretary agrees 
that under the standard repayment plan 
and the 12-year extended repayment 
plan, borrowers would pay larger 
amounts than they would under the ICR 
option and could not usually avoid 
repaying their loans by switching 
repayment plans.

Changes: A change has been made. 
Section 685.209(d)(2)(ii) has been 
revised to provide that years spent in 
standard repayment and 12-year 
extended repayment will count towards 
the maximum 25-year repayment period 
under ICR.

Comments: Several commenters noted 
that under current tax law, any debt 
forgiven under the ICR plan would be 
treated as taxable income. Many of the 
commenters requested a commitment 
from the Secretary to try to revise 
current law.

D iscussion: The Secretary will work 
vigorously to develop a legislative 
proposal to eliminate the Federal 
income tax liability on any outstanding 
loan balance that remains at the end of 
the 25-year repayment period.

Changes: None.
Com m ents: Several commenters urged 

the Secretary to shorten the 25-year 
forgiveness period under ICR, especially 
for low-income borrowers and 
borrowers who opt for public service 
jobs.

D iscussion: The Secretary is reluctant 
to shorten the 25-year loan forgiveness 
period for some borrowers because this 
approach would require the Secretary to 
determine which occupations and/or

borrowers are most suited for this 
special consideration. The Secretary 
believes that each borrower is 
responsible for his or her own debt, and 
that the 25-year maximum repayment 
period generally encompasses the time 
period during which borrowers are most 
likely to experience widely fluctuating 
incomes. Although the statute permits 
contracting the 25-year forgiveness 
period, the Secretary believes that his 
interpretation of the statutory 25-year 
forgiveness rule is consistent with 
Congressional intent.

Changes: None.
Com m ents: One commenter 

recommended that the Secretary 
indicate how long interest-only 
payments may be required until the 
Secretary calculates a borrower’s 
monthly repayment amount on the basis 
of the borrower’s income. The 
commenter further recommended that 
the regulations permit the borrower to 
be eligible for forbearance, or alternative 
repayment, if the borrower is unable to 
meet the interest payments during this 
period. '

D iscussion: The Secretary included 
this provision to ensure that borrowers 
who choose the ICR plan make loan 
payments for the short period of time 
between the expiration of the grace 
period and the verification of the 
borrower’s reported income by the 
Internal Revenue Service. Borrowers 
under any repayment plan are eligible to 
forbear repayment if they are willing but 
unable to make scheduled payments.

Changes: None.
Section 685.209(d)(3)

Comments: Numerous commenters 
recommended that the Secretary lower 
the level at which interest is no longer 
capitalized on loans paid under the ICR 
plan. Several commenters suggested that 
the Secretary lower the ceiling on 
capitalization from 150 percent of 
principal to 110 percent or 105 percent. 
Many other commenters suggested that 
the Secretary charge only simple 
interest on loans being repaid under the 
ICR plan.

Several commenters suggested that 
the Department limit the level of 
capitalization for borrowers serving in 
the public interest.

D iscussion: The Secretary agrees that 
the interest capitalization limit should 
be lowered from the current 150 percent 
of principal.

The Secretary is reluctant to limit 
interest capitalization for certain 
borrowers and not for others. This 
approach would require the Secretary to 
determine which occupations and/or 
borrowers are most suited for such 
special consideration. The Secretary
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believes that the purpose of the ICR 
program is best served by the broadest 
possible application of the benefit of 
lower interest capitalization. 
Consequently, the Secretary is reducing 
the interest capitalization limit to the 
extent it can be accomplished within 
current program cost constraints.

Changes: A change has been made. 
Section 685.209(d)(3) states that unpaid 
interest is capitalized until the 
outstanding principal amount is 10 
percent greater than the original 
amount.

Comments: For purposes of limiting 
capitalization, one commenter asked 
how a borrower’s original balance 
would be calculated if the borrower 
enters repayment, makes some principal 
repayments, then returns to school and 
borrows more.

Discussion: The loan amount used for 
purposes of calculating the interest 
capitalization limit for any Direct Loan 
borrower who obtains additional loans 
after commencing repayment is the sum 
of the outstanding amounts on all loans 
in repayment at the time the borrower 
re-enters repayment.

Changes: None.
Section 685.209(d)(5)

Comments: One commenter asked the 
Secretary to specify the conditions 
under which defaulted borrowers will 
be placed in ICR. Another commenter 
suggested that this section assumes that 
all defaulters will be placed in ICR, 
unless the defaulter fails to provide 
written consent to disclosure of tax 
return information.

D iscussion: The Secretary will 
maintain maximum flexibility in 
determining which borrowers will be 
required to repay under ICR. The 
Secretary believes that it is important to 
consider a borrower’s individual 
circumstances to determine whether it 
is in the best interest of the borrower to 
repay under the ICR plan,

Changes: None.
Section 685:210 Choice o f Repaym ent 
Plan
Section 685.210(a)(1)

Comments: Commenters argued that 
this section should be modified to 
incorporate timing requirements 
applicable to the FFEL Program.

Discussion: The Secretary will satisfy 
the statutory obligations to provide 
required repayment information on a 
timely basis to each individual borrower 
and will provide materials that clearly 
explain a borrower’s repayment options. 
Borrowers will be informed of their 
repayment obligations and their 
repayment options during exit

counseling and during the grace period. 
The Secretary believes that it is 
unnecessary to specify the number of 
days prior to repayment that disclosure 
must occur.

Changes: None.
Comments: Many commenters 

supported the borrower’s choice of 
repayment plans; one commenter 
asserted that the Direct Loan repayment 
plans should be made available to all 
borrowers who wish to participate.

Discussion: All Direct Loan 
borrowers, except Direct PLUS 
borrowers and certain defaulted 
borrowers, will have the choice of any 
repayment plans. FFEL borrowers who 
cannot obtain a FFEL Consolidation 
Loan or a FFEL Consolidation Loan with 
satisfactory income-sensitive terms will 
also be able to consolidate into Direct 
Loans and choose a repayment plan 
available through the Direct Loan 
Program.

Changes: None.
Section 685.210(b)(2)(i)

Comment: A commenter asked why 
the Secretary has prohibited borrowers 
who have been repaying under certain 
plans for longer than ten years from 
switching to the standard repayment 
plan in order to accelerate payments.

Discussion: To simplify the 
repayment procedures, the Secretary 
will calculate repayment periods under 
all repayment plans, other than ICR, 
from the time die borrower enters 
repayment. Therefore, after a borrower 
has been repaying for ten years, the 
borrower will be unable to switch to the 
standard repayment plan, which 
provides only 10 years to repay the loan. 
If borrowers wish to accelerate their 
payments, they can always prepay 
without penalty.

Changes: None.
Section 685.211 M iscellaneous 
Repaym ent Provisions
Section 685.211(a)(3)

Comment: A commenter suggested 
that § 685.211(a) be rewritten to allow 
borrowers to allocate prepayments to 
principal. The commenter suggested 
that § 685.211(a) provide that payments 
are applied first to interest, then 
principal, then to charges such as late 
fees, and then to collection costs.

Other commenters supported the 
application of payments first to any 
accrued charges and collection costs. 
Some of these commenters requested a 
corresponding modification to FFEL 
requirements to make them comparable 
to the Direct Loan payment and 
prepayment application provisions set 
forth in § 685.211(a)(3).

Discussion: The provisions for 
prepayment were agreed upon during 
negotiated rulemaking and establish 
consistent guidelines for the equitable 
treatment of all Direct Loan borrowers.

Changes: None.
Section 685.211(c)(3)

Comment: Some commenters 
suggested that the Department prescribe 
administrative procedures for 
challenging the past-due status or legal 
enforceability of a Direct Loan prior to 
making a report to a credit bureau and 
prior to offsetting the borrower’s debt.

Discussion: The Secretary agrees with 
the commenters that a notification must 
be provided to the borrower before the 
Secretary may report the debt to a credit 
bureau or take offset action against the 
borrower to recover the debt. The 
Secretary will provide this notification 
to such borrowers. The Secretary does 
not believe a change in the regulations 
is necessary.

Changes: None.
Section 685.211(d)(2)

Comments: One commenter suggested 
that Section 685.211(d)(2) should be 
modified in accordance with § 682.412 
of the FFEL Program regulations to 
assign a specific start date to the 30-day 
period during which a borrower must 
repay an ineligible loan. The regulation 
currently states that the 30-day period 
begins when a borrower receives a final 
demand notification, but this 
commenter asserts that the Secretary 
would be unaware of the date on which 
the borrower received such notification.

Discussion: The commenter is correct 
in noting that the Secretary would be 
unaware of the day that a borrower 
receives notification. However, the 
Secretary could easily track when the 
notification is mailed.

Changes: Section 685.211(d)(2) is 
modified to state that the borrower must 
repay the loan within 30 days after the 
demand letter is mailed.
Section 685.211(d)(3)

Comment: One commenter suggested 
adding language to § 685.211(d)(3) to 
provide that if a portion of a loan is 
determined ineligible and that portion is 
not repaid within 30 days, the borrower 
is considered in default on the entire 
loan, not just the portion of the loan 
determined ineligible.

Discussion: The commenter is correct 
in noting that if a borrower is ineligible 
for a portion of a loan and does not 
comply with the demand letter 
described in § 685.211(d)(2), the 
borrower is considered to be in default 
on the entire loan, not just the portion 
of the loan determined ineligible.
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C hanges: Section 685.211(d)(3) is 
modified to state the borrower is in 
default on the entire loan.
Section 685.211(e)

Com m ents: A commenter wanted 
clarification in 685.211(e) on what 
constitutes a reasonable and affordable 
monthly payment.

D iscussion: The Secretary will obtain 
information from the borrower 
concerning the borrower’s income, 
student loan debt, and other payment 
obligations and will use this 
information to determine what the 
borrower can reasonably afford to pay.

Changes: None.
Section 685.212 D ischarge o f  a Loan  
Obligation
Sections 685.212 (a) and (b)

Com m ent: Several commenters 
objected to the fact that the proposed 
regulations provide no definition of 
“acceptable documentation” as the 
phrase appears in § 685.212 (a) and (b). 
The commenters noted that this phrase 
is defined in the FFEL Program 
regulations.

D iscussion: The Secretary is not 
required to regulate the forms of 
documentation that the Secretary will 
accept for discharge. However, the 
Secretary intends to use forms of 
documentation that are similar to those 
prescribed in the FFEL Program.

Changes: None.
Section 685.212(c)

Comment: Several commenters noted 
that § 685.212(c) does not prescribe the 
steps that must be taken, continued, or 
suspended during the pendency of a 
bankruptcy proceeding. These 
commenters noted that the FFEL 
Program regulations provide an 
extensive outline of the steps which 
must be taken.

D iscussion: The Secretary is not 
required to regulate himself in this 
situation. The Secretary is not under the 
same requirements as lenders and 
guarantors in the FFEL Program. •

Changes: None.
Sections 685.212 (d) and (e)

Comment: One commenter noted that 
§ 685.212 (d) and (e) should clarify that 
payments made prior to loan discharge 
will be refunded to the borrower whose 
loan has been discharged due to closed 
school or false certification: issues.

D iscussion: The commenter is 
reminded that § 685.213(b)(2) and 
§ 685.214(h)(3) provide that a borrower 
will be reimbursed for amounts paid 
voluntarily or through enforced 
collection oa the loan.

Changes: None.

Section 685.212(f)
Com m ents: One commenter suggested 

comparability with FFEL requirements 
by adding language to §>685.212(1) to 
state that payments are returned to the 
borrower after a lender is notified of the 
borrower's condition, net (as currently 
stated) after the requirements for 
discharge have been met by a borrower.

Another commenter requested 
comparability to FFEL requirements by 
asserting that a definition of “acceptable 
documentation” is necessary.

D iscussion: Although the commenter 
is correct in noting that the wording is 
slightly different, the policy reflected in 
the FFEL and Direct Loan Program 
regulations is the same.

Changes: None.
Section 685.213 C losed School 
Discharge

Comments: Some commenters 
recommended that the regulation 
include time frames for the Secretary's 
actions.

D iscussion: The Secretary is 
committed to ensuring that borrowers 
receive a timely response.

Changes: None.
Comments: One commenter requested 

that the Secretary clarify that the part of 
a consolidation loan that reflects a loan 
that would have been discharged before 
consolidation would also he discharged.

D iscussion: The Secretary agrees with 
the commenter that a borrower's 
consolidation loan should be credited 
for the amount of the closed school loan 
discharge that would have been 
applicable to the borrower’s loan before 
the consolidation. Section 685.213 (b)(1) 
provides that the borrower will be 
relieved of any past or present 
obligation to repay the loan and would 
be reimbursed for amounts paid on the 
loan. This provision is the same as the 
regulation for the FFEL Program.

Changes:None.
Section 685.213(c)

Comments: Some commenters Stated 
that requiring sworn statements and 
other affirmative action from borrowers 
puts unnecessary barriers to relief and is 
likely- to result in eligible borrowers not 
obtaining the discharge. One commenter 
stated that the Secretary and guaranty 
agencies should take affirmative steps to 
assure that relief is available. Another 
commenter recommended that the 
Secretary should simply discharge the 
loan if the existing records indicate that 
the borrower was eligible for the 
discharge.

D iscussion: The Secretary believes 
that the requirement for a sworn 
statement by the borrower is necessary

to protect the interests of the taxpayer. 
Much of the information provided in fee 
sworn statement is not otherwise 
available to the Secretary, and the 
Secretary cannot usually determine if 
fee borrower is eligible for discharge 
based Solely on existing records. The 
Secretary also believes that it is 
appropriate to require fee borrower to 
take affirmative action and provide 
evidence supporting his ©r her 
eligibility for the discharge.

Changes: None.
Section 685.213(c)(t)(ii)

Comments: One commenter 
recommended feat fee regulations be 
revised to provide a discharge to 
borrowers enrolled in a program the 
school ceased to offer within 180 days 
of the closure.

D iscussion: The Secretary believes 
that the regulatory provision allowing 
borrowers who withdraw within 90 
days prior to a school’s closing is 
sufficient. Section. 437(c)(1) of fee HEA 
authorizes fee Secretary to discharge a 
borrower's liability cm a loan if the 
borrower does not complete a program 
due to the school’s closure. The 
regulation reflects this statutory focus 
on the date of fee school’s closure rather 
than on the date the school ceases to 
offer a certain program.

Changes: None.
Section 685,213(c)(lM m)

Comments: One commenter 
recommended feat the regulations 
provide a definition of a teach-ouf as 
referring only to arrangements in which 
the borrower receives all the instruction 
promised at no additional charge at an 
institution geographically close to the 
closing school and under an 
arrangement approved by the State 
licensing body.

D iscussion: The Secretary believes 
that a prescriptive regulatory definition 
of "teach-out” is unnecessary. A student 
who chooses to complete his or her 
program through a teach-out has 
received value from fee loan and does 
not need a loan discharge.

Changes: None.
Section 685.213(d)(l j

Commeirts: One commenter 
recommended feast paragraph (d)(1) be 
modified to require fee borrower to 
cooperate wife “reasonable requests’’ 
for cooperation by-fee Secretary, and to 
cooperate with the Secretary to the 
extent practicable.

D iscussion: The use of the word 
“cooperate" in fee regulations reflects 
the Secretary’s intention to work wife 
fee borrower toward a common goaL 
This provision outlines what is
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expected of the borrower and references 
documents “reasonably available” to the 
borrower.

Changes: None.
Section 685.213(d)(2)

C om m en ts: One commenter 
recommended that paragraph (d)(2) be 
modified to permit the Secretary to 
revoke a loan discharge only if the 
discharge was based upon a material, 
false statement by the borrower made 
with fraudulent intent to receive a 
benefit the borrower would not 
otherwise be entitled to receive, or if the 
borrower willfully fails to cooperate 
with a reasonable request to support the 
Secretary’s efforts to recover from the 
school or its principals.

Discussion: To protect the Federal 
fiscal interest, the Secretary believes 
that it is appropriate to revoke or deny 
a discharge for a borrower who fails to 
support the representations made to 
receive that benefit.

Changes: None.
Section 685.213(e)

Comments: Two commenters objected 
to the provision requiring a borrower to 
transfer the borrower’s right to recover 
against state tuition recovery funds for 
the amount of a discharged loan.
Another commenter also recommended 
deletion of paragraph (e)(3) because it 
could be construed to limit the 
borrower’s rights.

Discussion: The Secretary believes 
that the authority in section 437(c)(2) of 
the HEA permitting the assignment to 
the Secretary of the borrower’s  right to 
recover a loan refund from the school, 
its affiliates or principals, clearly 
applies as well to the recovery of 
refunds from private funds which 
support the schools. A private fund is 
generally funded by the types of schools 
who present the greatest risk of liability 
or by parties who are associated with 
those schools. Under these conditions, 
the Secretary believes that the HEA 
intends that the Secretary shall have a 
legal claim to a refund from these funds. 
The Secretary also does not agree with 
the suggestion that the reference to the 
borrower’s assignment of claims with 
respect to the enrollment agreement and 
paragraph (e)(3) should be deleted. The 
Secretary does not believe that these 
provisions will be read to surrender the 
borrowers’ rights beyond the limited 
scope required to receive the loan 
discharge.

Changes: None.
Section  685.213(f)

C om m ents: One commenter 
recommended that the regulations be 
modified to specifically provide that,

after a loan is discharged, the Secretary 
will send the borrower the original 
promissory note marked “canceled” or 
“satisfied in full” and a notice that the 
credit agencies have been informed of 
the cancellation. Another commenter 
noted that the regulations do not 
address the removal of the adverse 
credit history from the borrower’s credit 
report.

D iscussion: A loan that is discharged 
is considered “paid in full” and the 
Secretary will notify the borrower that 
the borrower’s loan obligation has been 
satisfied. In addition, § 685.213(b)(4) 
provides that the Secretary will provide 
notice of the discharge to all credit 
reporting agencies which were notified 
of the status of the loan. The Secretary 
believes that these steps will provide 
the protection for the borrowers 
requested by the commenters.

Changes: None.
Comments: One commenter 

recommended that the regulations be 
modified to include recent guidance 
provided in the FFEL Program regarding 
borrowers who are initially determined 
eligible for discharge based on a school 
closure date that is later determined 
inaccurate.

D iscussion: The Secretary believes 
that the guidance referred to by the 
commenters does not need to be in 
regulation. However, borrowers in both 
the FFEL Program and the Direct Loan 
Program will generally be treated the 
same for purposes of the loan discharge 
provision.

Changes: None.
Comments: One commenter suggested 

that the regulation provide for the 
resumption of collection activities and 
specify the treatment of payments of 
principal and interest due during the 
period in which collection of the loan 
is suspended.

D iscussion: Section 685.213(f)(4) of 
the regulations provides the information 
requested by the commenter.

Changes: None.
Section 685.214 D ischarge fo r  False 
Certification o f  Student Eligibility Or 
Unauthorized Payment

Comments: One commenter suggested 
that the discharge also be applied to the 
amount of a Consolidation loan that 
reflects a loan that would have been . 
eligible for discharge except that it had 
been consolidated.

D iscussion: The Secretary agrees with 
the commenter that a borrower’s 
Consolidation loan should be credited 
for the amount of the false certification 
loan discharge that would have been 
applicable to the borrower’s loan before 
the consolidation. Section 685.214(b)(1) 
provides that the borrower would be

relieved of any past or present 
obligation to repay the loan and would 
be reimbursed for amounts paid on the 
loan. The regulation is the same as the 
regulation for the FFEL Program.

Changes: None.
Comments: One commenter argued 

that the Secretary should be more 
receptive to remedying abuses where 
the ability to benefit is lacking. The 
commenter was particularly concerned 
about borrowers who become employed 
in their general area of study but at 
lower level positions than they expected 
when they signed up for training. The 
commenter claimed that false 
certification was intended to address 
these problems.

D iscussion: Section 437(c) of the HEA 
provides for discharge of a loan only 
when the school falsely certifies the 
student’s eligibility to borrow. It is not 
intended to address every instance of 
alleged school malfeasance. In 
particular, section 437(c) is not intended 
to provide a loan discharge for all the 
borrowers who believe that they have 
not obtained the employment that they 
believe was promised. The Secretary 
does not endorse or guarantee the 
quality of education offered by schools 
participating in the Title IV programs. 
The Secretary does not approve the 
school’s curriculum or practices, except 
as they relate to operation of the Title 
IV programs. Accordingly, student 
borrowers have the responsibility of any 
consumer to evaluate the services that 
will be provided by the school in light 
of the expense.

Changes: None.
Comments: One commenter claimed 

that the Secretary’s approach to the 
discharge for false certification is overly 
restrictive and not consistent with the 
statutory language. The commenter 
recommended that the regulation 
should not limit the type of false 
certification that could result in a 
discharge.

D iscussion: Section 437(c) of the HEA 
has a limited scope. It provides for 
discharge of a loan for a borrower when 
the school has falsely certified the 
student’s eligibility to borrow. The 
Secretary believes that the regulations 
properly reflect the limited scope of the 
statute.

Changes: None.
Comments: One commenter suggested 

that the regulation be revised to apply 
the time limits applicable to guaranty 
agencies under the similar provision in 
the FFEL Program to the Secretary.

D iscussion: The Secretary is 
committed to ensuring that borrowers 
receive a timely response but regulatory 
time frames are not necessary. In the 
FFEL Program, however, the Secretary is
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regulating the activities of third parties 
and regulatory time frames are needed 
to ensure that those parties fulfill their 
programmatic responsibilities.

Changes: None.
Section 685.214(a)(l )(iii)

Comments: One commenter objected 
to the provision that a borrower would 
be eligible for a loan discharge if the 
school certified the student’s eligibility 
for a loan and the student had a 
physical or mental condition, age or 
criminal record that prevents the 
borrower from satisfying the physical or 
legal requirements for employment in 
the occupation for which the borrower 
received training. The commenter 
suggested that the school could, under 
certain circumstances, violate the 
Americans with Disabilities Act (ADA). 
The commenter suggested that if the 
State standard violated the ADA, the 
school could be sued by the student for 
refusing to certify the loan application, 
or could face action by the Department 
if the loan was certified.

D iscussion: As noted in the preamble 
to the NPRM, 59 FR 42651-42652, 
paragraph (a)(l)(iii) is not intended to 
affect the application of any Federal or 
State statute (including the ADA) that 
prohibits discrimination. The Secretary 
does not expect that schools will be 
held liable for certifying any loan 
application that they are required to 
certify by another law. However, the 
Secretary does not believe that a change 
in the regulations, as suggested by the 
commenter, is needed.

Changes: None.
Comments: One commenter suggested 

that the language pertaining to the false 
certification of the eligibility of a 
student who does not meet the basic 
requirements for employment is unclear 
particularly when applied to four year 
and degree granting institutions. The 
commenter stated that the school does 
not have access to the information 
mentioned in the regulation and cannot 
be expected to have knowledge of the 
potential occupations and requirements 
for employment for students who 
pursue the academic programs in a 
university. The commenter argued that 
this language would encourage students 
to raise illegitimate claims against 
schools.

D iscussion: The regulatory language is 
limited and designed to address those 
situations in which the school proposed 
to train the student for an occupation 
with specific requirements for 
employment. The Secretary does not 
anticipate that this regulation will apply 
to many students pursuing academic 
programs in a university.

Changes: None.

Section 685.214(c)( 1)
Comments: One commenter argued 

that a borrower should be able to receive 
a loan discharge if the borrower did not 
have the ability to benefit from the 
training, even if the borrower got a job 
for which he received training.

D iscussion: The Secretary believes 
that the ability of a student to obtain 
employment in the occupation for 
which the student’s program provided 
training is evidence that the student was 
able to benefit from the education 
received, even if the school initially 
failed to test or improperly tested the 
student’s ability to benefit from the 
training.

Changes: None.
Comments: One commenter suggested 

that the regulations be modified to 
require the borrower to make a 
reasonable effort to secure employment 
in the field in which the program was 
intended before a discharge can be 
granted.

D iscussion: The Secretary agrees with 
the commenter’s suggestion. The 
requirement that the borrower make a 
reasonable attempt to obtain 
employment in the occupation for 
which the program was intended is 
included in the FFEL Program 
regulations at 34 CFR 
682.402(e)(3)(ii)(C) and should be 
incorporated into the Direct Loan 
program.

Changes: Section 685.214(c)(l)(iii)(B) 
has been changed to require the 
borrower to provide a statement 
acknowledging that he or she made 
reasonable attempts to obtain 
employment in the occupation for 
which the program was intended.

Changes: None.
Section 685.214(c)(5)

Comments: One commenter 
recommended that this subsection be 
modified to only require the borrower to 
cooperate with “reasonable requests” 
for cooperation by the Secretary , and to 
cooperate with the Secretary to the 
extent practicable.

D iscussion: The use of the word 
“cooperate” in the regulations reflects 
the Secretary ’s intention to work with 
the borrower toward a common goal and 
does not need to be restricted. The 
section references the provision of 
documents “reasonably available” to the 
borrower.

Changes: None.
Section 685.214(d)(4)

Comments: One commenter 
recommended that the regulations be 
modified to specifically provide that, 
after a loan is discharged, the Secretary

will send to the borrower the original 
promissory note marked “canceled” or 
“satisfied in full” and a notice that the 
credit agencies have been informed of 
the cancellation. Another commenter 
noted that the regulations do not 
address the removal of the adverse 
credit history from the borrower’s credit 
report.

D iscussion: A loan that is discharged 
is considered “paid in full” and the 
Secretary will notify the borrower that 
the borrower’s loan obligation has been 
satisfied. In addition, § 685.214(b)(5) 
provides that the Secretary will provide 
notice of the discharge to all credit 
reporting agencies which were notified 
of the status of the loan. The Secretary 
believes that these steps will provide 
the protection for the borrowers 
requested by the commentera.

Changes: None.
Section 685.215 Consolidation

Comments: Some commentera noted 
that the terms of Direct Consolidation 
Loans with respect to deferment 
eligibility and interest rates are not 
identical to the terms of FFEL 
Consolidation Loans,

Some commentera supported the 
differences because the differences 
benefit borrowers. Other commentera 
wanted Direct Consolidation Loans to 
have the same terms as FFEL 
Consolidation Loans.

D iscussion: Section 455(g) of the HEA 
indicates that the Secretary has 
discretion in establishing the terms and 
conditions of the Federal Direct 
Consolidation Loan Program. The 
Secretary has established a Direct 
Consolidation Loan Program that 
maximizes benefits to the borrower and 
complies with statutory guidance. The 
Secretary does not have the authority to 
extend these provisions to borrowers of 
FFEL Consolidation Loans.

Changes: None.
Comments: Some commentera 

requested the Secretary to allow Direct 
Loans to be consolidated into FFEL 
Consolidation Loans so that borrowers 
can choose their servicer.

D iscussion: The statute prohibits the 
consolidation of Direct Loans into FFEL 
Program loans. Moreovèr, the 
commenter’s claim that borrowers have 
a choice of servicer in the FFEL Program 
is inaccurate. Borrowers under the FFEL 
Program are frequently not able to 
choose their servicers; rather, the 
servicing of their loans is determined by 
who holds the notes, which are often 
sold on the secondary market without 
any borrower consultation.

Sections 685.402(e)(2) and (3) state 
that a school participating in the Direct 
Loan Program may request that the
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Secretary designate a different Servicer 
for reasons of unsatisfactory 
performance.. Thus, a change of Servicer 
will be possible under the Direct Loam 
Program.

Changes: None. , - „
Comments: Some commenters noted „ 

that the Department should refima fees 
paid by a lender or guarantor on an 
FFEL Program loan that is subsequently 
consolidated into the Direct Loan 
Program.

D iscussion: The Secretary does not 
agree with the commenters that the 
Secretary should rebate any fees charged 
to a lender or guaranty agency when an 
FFEL Program loan is consolidated into 
a Direct Consolidation Loan. A lender or 
guaranty agency is required by statute to 
pay such fees to the Secretary. The 
Secretary does not have the authority to 
return fees to a lender or guaranty 
agency.

Changes: None.
Section 685.215(b)

Comments: None.
D iscussion: The'categories of loans 

eligible for consolidation under the 
Direct Loan Program have been 
expanded to include loans made under 
subpart II of part B of title VIA of the 
Public Health Service Act. This change 
is the result of recent amendments to 
thé HEA contained in the Improving 
America’s Schools Act of 1994, which 
was enacted into law on October 20, 
1994.

Changes: Section 685.215(b) has been 
revised to include loans made „under 
subpart II of part B of title VIII of the 
Public Health Service Act in the list of 
loans that may be consolidated into a 
Direct Unsubsidized Consolidation 
Loan.
Section 685.215(c)(3)

Comments: Some commenters stated 
that a subsidized FFEL Consolidation 
Loan should qualify for inclusion into a 
Direct Subsidized, rather than Direct 
Unsubsidized, Consolidation Loan. 
Further, § 685.215(h)(15) should reflect 
this change since § 685.102 states that a 
“subsidized Title IV education loan may 
be consolidated into a Direct Subsidized 
Consolidation Loan” and a subsidized 
FFEL Consolidation Loan is a title IV 
loan.

Other commenters noted that there is 
no statutory authority to include HEAL 
loans in Federal Direct Consolidation 
Loans, since the reference to HEAL 
loans is stated in section 428C(d) of the 
statute and section 455(g) states that 
Direct Loan consolidation borrowers 
may include in their consolidation loans 
only those loans described in section 
428C(a)(4). One commenter stated that

subsidized Health and Human Services 
loans should be eligible for inclusion in 
Direct Subsidized Consolidation Loans, 
rather than unsubsidized ones as 
currently regulated. Some commenters 
believed that there is no statutory 
authority for the Direct Loan Program to 
consolidate FFEL consolidation loans, 
because the statute states that loan 
eligibility under 428C of the HEA 
terminates when a consolidation loan is 
received.

D iscussion : The Secretary agrees with 
the commenters that a subsidized FFEL 
Consolidation Loan should be included 
in a Direct Subsidized Consolidation 
Loan. Subsidized HHS Loans will not 
qualify for subsidy under the HEA 
Programs because the loans are not 
subsidized by the Secretary but by 
another Federal agency.

With regard to tne statutory authority 
to consolidate HEAL Program loans, the 
commenters are correct in noting that 
the authority to consolidate HEAL loans 
is found in sectiqn 428C(d). Section 
428C(d)(4) authorizes the Secretary to 
publish regulations to facilitate carrying 
out the goal of consolidating HEAL 
loans. The Secretary believes that the 
provision for the consolidation of HEAL 
loans should be extended to the Direct 
Loan Program. The regulatory provision 
for consolidating HEAL loans under 
Direct Loans is consistent with the 
statutory authority in 428C(d)(4).

Changes: Section 685.215(c)(3) is 
amended to clarify that Federal 
Consolidation Loans may be 
consolidated into a Direct Subsidized 
Consolidation Loan, if they are eligible 
for interest benefits during a deferment 
period under section 428(b)(4)(C).
Section 685.215(d)(l)(i)(B)

Comments: Some commenters 
suggested that documentation be 
required to prove that a borrower is 
unable to obtain a Federal Consolidation 
Loan, or one with income-sensitive 
terms satisfactory to the borrower.
Others suggested that the phrase “* * * 
acceptable to the borrower” be deleted 
since it gives broad discretion to any 
FFEL borrower, eligible for ICR under 
Direct Loans, to apply for a Direct 
Consolidation Loan.

D iscussion: On the Direct Loan 
Consolidation Application and 
Promissory Note, the borrower certifies 
that he or she meets the eligibility 
criteria to consolidate under the Direct 
Loan Program. The Secretary believes 
that this certification is sufficient 
documentation and that requiring 
further documentation would be 
unnecessarily burdensome. The phrase 
“acceptable to the borrower” is 
statutory.

Changes: None.
Section 685.215(d)(l )(ii)(B)

Comments: Some commenters stated 
that the statute does not authorize Direct 
Consolidation Loans to be made 
available to students during in-school 
status. Other commenters supported in- 
school consolidation becausefthey 
believed that extending the eligibility of 
a student to consolidate his or her loans 
under the Direct Loan program while he 
or she is still in school enhances the 
flexibility of the repayment options 
available to students.

D iscussion: The statute permits the 
Secretary to allow loan consolidation 
under the Direct Loan Program while a 
borrower is enrolled in school. Section 
455(g) of the HEA states that Direct 
Consolidation Loans are established 
“only under such terms and conditions 
as the Secretary shall establish pursuant 
to section 457(a)(1) or regulations 
promulgated under this part”. Thus, the 
Secretary has discretion in setting the 
terms, Conditions, and benefits for 
Direct Consolidation Loans. Section 
455(a) of the statute does not require 
consolidation loans under the Direct 
Loan program to have terms, conditions, 
and benefits parallel to consolidation 
loans made under the FFEL Program.

Changes: The final regulations have 
added a new paragraph to 
§ 685.215(d)(1). FFEL borrowers will be 
allowed to consolidate their FFEL loans 
during the in-school period, even if they 
have no Direct Loans, as long as they are 
attending schools that participate in the 
Direct Loan Program. The Secretary 
believes that this will allow for 
maximum program flexibility. Also, 
there will be a number of benefits 
available to each borrower as a result of 
in-school consolidation. For example, 
borrow ers of unsubsidized loans will be 
able to make interest payments to just 
one holder of the loan(s). The 
convenience of repayment will be 
enhanced, because it will not be 
necessary for FFEL borrowers to enter 
repayment under the FFEL Program and 
then switch to Direct Loans in order to 
obtain the repayment options available 
under the new program.
Section. 685.215(d)(l )(v)(B)

Comments: In section 
685.215(d)(l)(v)(B), several commenters 
noted that the regulations do not state 
that the absence of a credit history 
should not be construed as an adverse 
credit history.

D iscussion: The Secretary agrees that 
the absence of-a credit history should 
not be construed as an adverse credit 
history.
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Changes: Section 685.200(b)(7) is 
amended to provide that an absence of 
credit history is not an adverse credit 
history.
Section 685.215(d)(l )(vi)

Comments: None.
D is c u s s io The NPRM essentially 

provided for unlimited consolidation of 
Direct Loans. This meant that a 
borrower could default on a Direct 
Consolidation Loan and simply 
consolidate again. The credit report 
each time would be updated to show 
that the underlying loan had been paid 
in full (although it would still be listed 
as a default). Each default would also 
result in the capitalization of collection 
costs and any outstanding interest and 
fees, thereby increasing the borrower’s 
debt substantially. To prevent potential 
abuse of the consolidation eligibility 
provisions, the Secretary will restrict 
consolidation of a defaulted Direct 
Loan.

Changes: Paragraph (vi) has been 
added to section 685.215(d)(1) to permit 
borrowers to consolidate a defaulted 
Direct Loan only with the approval of 
the Secretary.
Section 685.215(d)( 1 )(vii)

Comments: Although not specifically 
addressed in the NPRM, some 
commenters wanted to exclude from 
Direct Loan Consolidation those FFEL 
loans where judgment actions have been 
taken against the borrower.

D iscussion: The Secretary has decided 
to proceed cautiously with the 
consolidation of loans where judgment 
actions have been taken against the 
borrower. Consolidation of judgments 
will be allowed only when the 
consolidation of such loans is in the 
Federal fiscal interest.

The Secretary recognizes that 
obtaining a judgment is the most costly 
step in the debt collection process. 
Further, judgments are generally not 
obtained unless the borrowers’ income 
or assets show they have the ability to 
pay. In light of these actions, the 
Secretary does not believe it is in the 
best interest of the Direct Loan and 
FFEL Programs to establish a rule that 
a borrower owing on a judgment is 
entitled to consolidate. Therefore, the 
Secretary has decided to allow 
consolidation of judgments into Direct 
Loans only if the judgment holder 
agrees to the purchase and the Secretary 
determines that the consolidation is in 
the Federal fiscal interest.

Changes: Section 685.215(d) has been 
amended to provide for the 
consolidation of judgments at the 
discretion of the Secretary .

Section 685.215(f)(1)
Comments: None.
D iscussion; The timely processing of 

consolidation loans is an essential 
component of debt management for 
some borrowers and of quality loan 
servicing for all consolidation loan 
applicants. For these reasons, the 
Secretary has modified this section to 
require die holder of a loan that is being 
consolidated to complete and return the 
loan certification request within a 
specified period of time.

Changes: A new paragraph (i) has 
been added to section 685.215(f)(1) that 
requires holders of loans that are being 
consolidated to process the loan 
verification certificate within 10 
business days of receipt of the form.

Comments: Some commenters 
requested the deletion of provisions 
regarding the Secretary’s authority to 
impose reasonable limits on collection 
costs paid to the holder of a defaulted 
loan that is being consolidated.

D iscussion: When a defaulted loan is 
consolidated, the holder of the defaulted 
loan is no longer required to collect on 
the defaulted loan. Instead, the 
underlying loan is fully discharged and 
the collection costs are capitalized, 
increasing the student’s debt. If 
collection costs were not limited, the 
full amount of the collection costs 
would be charged to the borrower, even 
though the amount of collection activity 
and costs incurred on the part of the 
defaulted loan holder would be 
substantially reduced. The Secretary 
does not believe that borrowers should 
be required to pay these full defaulted 
loan costs or that agencies should 
receive compensation for services that 
are not rendered. The Secretary realizes 
that there are certain expenses that have 
been incurred by the holder of a 
defaulted loan being consolidated, but 
these costs are not the full amount of the 
collection costs originally applied to the 
borrower’s account. For these reasons, 
the Secretary reserves the right to 
impose reasonable limits on collection 
costs paid to the holder of the loan.

The regulation also places a limit on 
collection costs to be charged by 
restricting these costs to “no more than 
those authorized under the FFEL 
Program”.

Changes: None.
Section 685.215(h)

Comments: Some commenters stated 
that Direct Consolidation Loans should 
not be used to encourage FFEL 
borrowers to pay under the ICR plan. 
Others believe that FFEL borrowers 
must evidence need for ICR, and pay 
only under that plan, if applying for 
Direct Consolidation Loans.

D iscussion: Participation in the Direct 
Loan Program is voluntary and 
borrowers may choose any of the four 
repayment plans after consolidation. 
Section 428C(b)(5) of the statute allows 
borrowers who do not have a Direct 
Loan toKxmsolidate into Direct Loans if 
they meet certain conditions. The 
statute further allows the resulting 
Direct Consolidation Loan to be repaid 
under any repayment provision allowed 
under the Direct Loan statute. The 
Secretary believes that providing 
borrowers with a choice of repayment 
options is in the best interest of the 
borrower, and that repayment options, 
including ICR, should be available 
broadly.

Changes: None.
Section 685.215(j)(2)

Comments: One commenter noted 
that the Department must redisclose 
new loan amount and term information 
to a borrower when an additional loan 
has been included in the borrower’s 
Direct Consolidation Loan during the 
allowable 180-day period and 
recommended that this language be 
added to § 685.2l5(j)(2). Another 
commenter suggested that the Secretary 
should clarify that a redisclosure will be 
provided to the borrower if there is any 
additional amount of money needed to 
discharge a loan being consolidated into 
a Direct Consolidation Loan.

D iscussion: The Secretary will 
redisclose the new loan amount and 
term information (if adjusted), when a 
loan is added to a Direct Consolidation 
Loan within the allowable 180-day 
period. However, it is not necessary or 
appropriate for the Secretary to include 
this requirement that applies only to the 
Secretary in regulations. Further, 
mechanisms such as contract terms with 
contractors and other Federal 
regulations control these requirements.

Changes: None.
Section 685.215(k)

Comments: Many commenters 
suggested that the Secretary state in the 
regulations that a borrower will be 
notified when the Secretary receives a 
refund from a school on a loan that has 
been discharged through consolidation, 
and that such refund has been applied 
to the borrower’s account.

D iscussion: The Secretary agrees with 
the commenters that a borrower should 
be notified when the Secretary receives 
a refund and applies it to the borrower’s 
account. The Secretary will provide the 
borrower such notification and does not 
believe that a change in the regulations 
is necessary.

Changes: None.
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Section 685.215(1)(3)(ii)

Comments: Some commenters stated 
that § 685.215(l)(3)(ii) should be 
expanded to state that if one of the 
borrowers of a joint (spousal) Direct 
Consolidation Loan qualifies for 
discharge of a loan, that borrower’s 
portion of the joint loan will be 
discharged for any of the reasons listed 
in § 685.212. Furthermore, these 
discharge provisions should be 
extended to joint FFEL Consolidation 
Loans.

Discussion: Discharge of a loan under 
the closed school and false certification 
provisions in § 685.212(d) and (e) are 
loan-specific. This means that the loan 
is discharged because the loan meets a 
condition for discharge, rather than the 
borrower meeting a condition for 
discharge. The conditions listed in 
§ 685.212(a), (b), and (c) (death, total 
and permanent disability, and 
bankruptcy) are borrower-specific rather 
than loan-spècific. In these situations, 
both spouses must meet a condition for 
the loan to be forgiven under a joint 
Direct Consolidation Loan because both 
spouses are borrowers of the loan.

Changes: None.
Section 685.301 Certification o f  a Loan 
by a Direct Loan Program School

Comments: A number of commenters 
pointed out that the proposed 
requirements for the multiple 
disbursement of a loan would apply 
even when the loan period corresponds 
to a single academic term. One 
commenter suggested consolidating all 
procedures and requirements 
concerning disbursements into a single 
section of the regulations. The 
commenters criticized the proposed 
regulations for failing to comply with 
the intent of section 455(j)(2) of the 
HE A, which requires the Secretary to 
establish periods for paying loan 
proceeds that are consistent with the 
payment periods used under the Federal 
Pell Grant Program.

Discussion: Section 454(a)(1)(D) of the 
statute clearly requires that a school 
participating in the Direct Loan Program 
set a schedule for the disbursement of 
loan proceeds in installments, following 
the requirements of section 428G of the 
statute. Section 428G requires multiple 
disbursements even if a student is 
enrolled for only one term. Section 
455(j)(2), which requires the 
establishment of payment periods 
consistent with the Pell Grant Program, 
is not inconsistent with section 
454(a)(1)(D). Within such payment 
periods, schools are still required to 
disburse loans in multiple installments '

if a student is enrolled for only one 
term.

The Secretary is committed to seeking 
législative changes to reduce the burden 
on schools with respect to this 
requirement under both the Direct Loan 
and FFEL Programs. The Secretary also 
agrees that procedures and requirements 
concerning disbursements for all title IV 
programs be consolidated into one 
section of the regulations. To the extent 
allowed under the statute for the various 
programs, the Secretary has 
consolidated requirements in subpart K 
of the Student Assistance General 
Provisions regulations.

Changes: Paragraph (c) has been 
amended to delete language concerning 
disbursement procedures and to cross 
reference new procedures in § 668.164 
in the Student Assistance General 
Provisions.
Section 685.303 Processing Loan 
Proceeds
Section 685.303(b)(2)(i)

Comments: Two commenters believed 
that the proposed requirement that a 
school confirm a student’s enrollment 
status before making each disbursement 
is burdensome for schools and 
suggested adopting the procedures of 
the Federal Pell Grant and Campus- 
based programs concerning when and 
how to confirm the enrollment status of 
students. Three commenters suggested 
adding a provision in paragraph (b)(2) 
similar to the one under the FFEL 
programs permitting disbursements to a 
student who delays the start of 
attendance for up to 30 days.

D iscussion: The requirement to 
confirm enrollment status prior to 
making a disbursement under the Direct 
Loan Program is the same as the 
requirement for all other title IV 
programs. The Secretary has not 
established a stricter requirement for the 
Direct Loan Program. The Secretary 
agrees with the commenters that 
disbursements to students who delay 
the start of attendance are permitted.

Changes: Section 685.303(b)(2) has 
been modified to permit disbursements 
to students who delay their start of 
attendance.
Section 685.303(b)(3)(H)

Comments: A commenter suggested 
that paragraph (b)(3) (ii) be revised to 
permit the return to the Secretary of the 
gross amount of a loan, rather than the 
net amount, in the event of a registered 
student’s withdrawal or other failure to 
begin attendance before the first day of 
classes.

D iscussion: It is not necessary for the 
school to return the gross amount of the

loan if the student fails to attend during 
the period of enrollment. In this 
situation, the loan is canceled and the 
student is not charged the loan fee, so 
the net disbursement amount would be 
sufficient to fully discharge the 
borrower’s obligation.

Changes: None.
Section 685.303(b)(4)

Comments: A commenter urged the 
elimination of the proposed requirement 
for a 30-day delayed disbursement for a 
first-year student who is a first-time 
recipient under the FFEL and Direct 
Loan programs.

D iscussion: The requirement that a 
disbursement for a first-year student 
who is a first-time recipient under the 
FFEL and Direct Loan programs be 
delayed for 30 days is a statutory 
requirement.

Changes: None.
Sedtion 685.303(d)

Comments: Several commentd^s 
Supported the flexibility in the proposed 
late disbursement procedures and urged 
that the procedures be adopted in the 
FFEL program. One commenter 
suggested that the 30-day extension in 
paragraph (d)(4) for a late disbursement 
in exceptional circumstances be 
increased to 60 days and adopted for the 
FFEL programs. Two commenters asked 
that there be unlimited time provided 
for late disbursements in exceptional 
circumstances if the delays are not 
caused by a borrower, and that the same 
provision be adopted for the FFEL 
program.

D iscussion: For exceptional 
circumstances, the late disbursement 
provision allows a disbursement up to 
90 days after a student ceases to be 
enrolled on at least a half-time basis or 
after the end of the loan period. The 
Secretary is convinced that three- 
months time is both reasonable and 
sufficient to resolve any outstanding 
loan issues and to make a disbursement. 
The late disbursement provisions for the 
FFEL Program are being modified to 
match the guidelines in the Direct Loan 
Program.

Changes: None.
Section 685:303(e) (Proposed 
685.303(g))

Comments: A commenter suggested 
that a school be permitted to reduce the 
amount of a disbursement already made 
in the event that the reduction of one or 
more subsequent disbursements would 
not eliminate an overaward.

D iscussion: If an overaward occurs 
that cannot be reduced by subsequent 
disbursements, no adjustment to the 
loan for the amount that has already
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been disbursed is required» However, a 
school may reduce the loan if it chooses 
to do so.

Changes: None.
Section 685304 (Proposed 685303) 
Counseling Borrowers

Comments: Some commenters 
recommended strengthening the 
counseling requirements for schools in 
the Direct Loan Program and asked that 
the Department provide additional 
support for institutions’ counseling 
efforts by providing funds for schools to 
hire counselors or creating a 
comprehensive training program for 
school counselors. Some commenters 
suggested that the Department provide 
software to institutions that would 
allow counselors to compute different 
repayment scenarios for individual 
borrowers during exit interviews. One 
commenter recommended that the 
Department require one-on-one 
counseling of borrowers who wish to 
participate in the ICR Program.

D iscussion: The Department of 
Education conducted a national training 
session by means of a video conference 
in November 1994, to assist schools in 
preparing for and conducting exit 
counseling under the Direct Loan 
Program. The Secretary will continue to 
use innovative technologies in 
providing support to institutions, 
including the development of PC-based 
software for schools and borrowers. In 
addition, the Department has developed 
an exit counseling video, exit 
counseling brochure, and repayment 
brochure for borrowers. The Secretary 
has worked closely with the financial 
aid community to develop strong 
counseling materials and he will 
continue to solicit input from members 
of the higher education community in 
the development of borrower 
information materials.

The Direct Loan Servicing Center, 
accessible via a toll-free number, is 
equipped with software that generates 
different repayment scenarios for an 
individual borrower. The Direct Loan 
Servicing Center will provide this 
individualized information to all 
borrowers prior to the time they enter 
repayment. Schools may choose to 
distribute the individualized 
information to borrowers during the exit 
interview or have the Servicing Center 
mail the materials directly to the 
borrower. The Secretary believes that 
the existing provisions for exit 
counseling to borrowers are sufficient 
and that a requirement of one-on-one 
counseling is unnecessary and would be 
burdensome for institutions.

Changes: None.

Section 685304(a) (Proposed  
685303(e))

Comments: A number of commenters 
recommended that initial counseling 
should advise the borrower of the 
obligation to repay the loan even if  the 
borrower does not complete the 
program, is unable to obtain 
employment upon completion, or is 
otherwise dissatisfied with the services 
that the borrower purchased from the 
school.

D iscussion: Borrowers receive a 
statement of borrower’s rights and 
responsibilities which includes this 
information during the loan origination 
process.

Changes: None.
Comments: A commenter suggested 

that borrowers need counseling before 
they sign the promissory note and have 
a legal obligation to repay, rather than 
“prior to making the first 
disbursement,” as the regulation 
requires.

D iscussion: Entrance counseling 
materials, as well as the promissory note 
provide borrowers with substantial 
information about their legal obligation 
to repay the loan prior to making the 
first disbursement. Requiring schools to 
provide additional counseling to 
borrowers prior to signing a promissory 
note would impose a substantial 
administrative burden and would not 
likely result in significant behavioral 
changes.

Changes: None.
Comments: A commenter urged the 

Secretary to provide additional loan 
counseling to borrowers whose schools 
participate under standard origination, 
because these schools may not meet the 
same eligibility criteria as schools that 
participate under school origination.

D iscussion: All schools meet the same 
eligibility criteria to participate in the 
Direct Loan Program. The criteria to 
originate loans measure primarily the 
fiscal and administrative capabilities of 
an institution and, as such, are separate 
from the institutional eligibility criteria. 
The fact that a school is required to 
participate or chooses to participate at a 
certain level of origination, is not 
necessarily indicative of the 
institution’s ability to counsel 
borrowers. The Secretary, of course, 
retains the authority to provide 
additional counseling to any Direct 
Loan borrower.

Changes: None.
Section 685304(a)(lM ii) (Proposed 
685.303(e)(1)(H))

Comments: A commenter suggested 
that the Department require counseling 
for each borrower new to tiio institution,

rather than only borrowers who have 
never received a student loan.

D iscussion: The Secretary believes 
that borrowers who have received initial 
loan counseling at one institution 
should not be required to attend initial 
counseling again. The primary purpose 
of initial counseling is to inform the 
borrower of the obligation to repay and 
to provide information about the 
average indebtedness and average 
monthly payments the borrower is 
likely to face.

Changes: None.
Section 685304(a)(3)(iii) (Proposed  
685303(e)(3)(iii)

Comments: A commenter 
recommended that borrowers be 
counseled about average indebtedness 
under both the FFEL and Direct Loan 
programs since statistics for Direct 
Loans will not be immediately available.

D iscussion: The Secretary recognizes 
that information about total 
indebtedness under Direct Loans will be 
incomplete during the first years of the 
program. However, this provision does 
not preclude schools from providing 
information about average indebtedness 
of these students under the FFEL 
program.

Changes: None.
Section 685304(a)(3)(iv) (Proposed 
685303(eK3)(iv))

Comments: A commenter 
recommended that the anticipated 
monthly repayment amount schools are 
required to provide to students in initial 
counseling should be based upon the 
standard repayment plan.

D iscussion: Because the Direct Loan 
Program provides borrowers with a 
variety of repayment options, schools 
must counsel students about the 
availability of these options. The 
Secretary does not believe the 
Department should require schools to 
counsel students based on the standard 
repayment plan only. The entrance 
materials developed by the Secretary for 
use by Direct Loan schools provide 
information about repayment under the 
four different repayment plans. 
Materials will include information on 
the monthly payment amounts, as well 
as estimated total costs over the full 
repayment period.

Changes: None.
Section 685304(a)(5) (Proposed 
685303(e)(5))

Comments: Many commenters 
supported the Secretary’s efforts to 
allow alternative procedures for initial 
loan counseling. Some commenters said 
the Department should not provide 
specific guidance on what the



Federal Register / Vol. 59, No. 230 / Thursday, December 1, 1994 / Rules and Regulations 61687

alternative counseling procedures 
should include.

D iscussion: The Secretary believes 
that allowing an alternative approach to 
initial counseling provides schools with 
an appropriate level of flexibility in 
determining how to inform borrowers of 
their loan responsibilities. The 
regulation still requires that schools 
following an alternative approach 
provide certain information in written 
form to all first-time borrowers.

C han ges: None.
C om m en ts: One commenter suggested 

that schools using an alternative 
approach should be exempt from the 
Department’s requirement that schools 
maintain a record of compliance in each 
borrowers’ file.

D iscussion: Schools using the 
alternative approach are still required to 
provide certain written information to 
all first-time borrowers. The Department 
will continue to require schools to 
maintain a record of compliance. Since 
schools are given substantial flexibility 
in determining how to conduct the 
counseling, the Secretary considers 
recordkeeping to be a critical 
component of measuring the 
effectiveness of the school’s alternative 
approach.

C han ges: None.
C om m en ts: One commenter 

supported the alternative approach, but 
suggested that the Department should 
not let all schools participate. Schools 
with excessive default rates or schools 
with significant numbers of students 
who speak English as a second language 
should not be allowed to adopt an 
alternative approach to initial 
counseling.

D iscu ssion : Institutions have argued 
that they are in the best position to 
determine the unique counseling needs 
of their student bodies and therefore, 
should be able to develop a counseling 
approach designed to meet their 
institutional needs. For this reason, the 
Secretary is providing schools with the 
authority to design innovative 
counseling plans and to develop 
programs to reduce default. However, 
the Secretary agrees that the alternative 
approach may not be appropriate for all 
schools, and reserves the right to 
prohibit a particular school from using 
an alternative approach.

C han ges: The following phrase has 
been added to the end of the first 
paragraph of § 685.304(a)(5): “For this 
school.”

C om m en ts: A few commenters 
suggested the following measures as 
appropriate performance indicators to 
be used in demonstrating the 
effectiveness of a school’s alternative 
approach: Default rates, verified

placement rates for vocational programs, 
verified licensing exam pass rates for 
vocational programs that require 
licensure.

D iscu ssion : The Secretary believes 
that performance indicators used to 
demonstrate the effectiveness of a 
school’s alternative approach must be 
objective outcome measures. 
Appropriate performance indicators 
may include such measures as levels of 
borrowing, default rates, and 
withdrawal rates.

C han ges: The following sentence has 
been added to the end of 
§ 685.304(a)(5)(iii): “These performance 
measures must include objective 
outcomes, such as levels of borrowing, 
default rates, and withdrawal rates.”
Section 685.304(b)(l)(i) (Proposed  
685.303(f)( 1 )(i))

Comments: One com menter 
recommended that borrowers enrolled 
in a program o f study abroad be 
excluded from the requirement for in- 
person exit counseling.

D iscussion: Unlike the initial 
counseling provisions, exit counseling 
is required by section 485(b) of the HEA. 
The only borrowers exempted from exit 
counseling in the statute are those 
borrowers who leave an institution 
without the prior knowledge of the 
institution. In this case, the institution 
must provide the exit counseling 
information to the student in writing.

C han ges: None.
Section 685.305 (Proposed Section  
685.304) Determining the Date o f a  
Student’s W ithdrawal

C om m en ts: Most commenters who 
commented on this section supported it. 
One commenter suggested that, to be 
consistent with the FFEL Programs, a 
student on an approved leave of absence 
should be treated as an enrolled student 
for purposes of a deferment.

D iscussion: The Secretary agrees that 
there should be consistent treatment of 
leaves of absence among all the title IV, 
HEA programs. The Secretary has 
modified the Student Assistance 
General Provisions regulations that 
would provide for that consistent 
treatment.

C han ges: None.
Section 685.307 (Proposed Section  
685.306) W ithdrawal Procedure fo r  
Schools Participating in the Direct Loan 
Program

C om m en t: Many commenters asked 
the Secretary to specifically state in the 
regulations that a school that withdraws 
its participation in the Direct Loan 
Program will not be limited from 
participating in the FFEL Program.

D iscussion: The Secretary agrees with 
the commenters that a school that 
withdraws from the Direct Loan 
Program should not be limited from 
participating in the FFEL Program 
because of that withdrawal. A school 
that participates in the Direct Loan 
Program may still be eligible to 
participate in the FFEL Program 
pursuant to its title IV participation 
agreement. However, this regulation 
applies only to a school’s participation 
in the Direct Loan Program.

C han ges: None.
Section 685.309 (Proposed Section  
685.308) Adm inistrative and F iscal 
Control and Fund Accounting 
Requirem ents fo r  Schools Participating 
in the Direct Loan Program

C om m en ts: A number of commenters 
supported the provisions of this section. 
Two commenters requested the 
Secretary to clarify that paragraph (c)(1) 
of this section pertains to the retention 
of records relating to a student’s 
participation in the Direct Loan Program 
and paragraph (c)(2) pertains to the 
retention of all other records relating to 
a school’s participation in the Direct 
Loan Program. A commenter was 
concerned that permitting a school to 
maintain records in a format other than 
original paper copies might create 
difficulties in litigation or enforcement 
efforts. A number of commenters 
suggested that the requirement in 
paragraph (d) to maintain loan records 
include information on a student’s job 
placement, if known. Several 
commenters believed that information 
concerning permanent address changes 
should be provided upon request to the 
Secretary within 30 days, consistent 
with a similar requirement under the 
regulations for the FFEL programs.

D iscu ssion : The Secretary agrees that 
paragraph (c)(1) and (2) of this section 
need clarification. With respect to the 
retention of records in microfilm or 
other format, the Secretary 
acknowledges that the alteration of 
some original documents could escape 
detection if a school does not maintain 
the originals. However, the maintenance 
of records in formats other than paper 
is generally legally accepted. The 
Secretary considers the benefits of 
offering convenience and a reduced 
burden to schools through the option 
allowed under this provision to 
outweigh the risk of fraud resulting from 
the use of these record storage formats.

The requirement to collect 
information concerning a student’s 
expected employer job placement is 
contained in 685.304(b), and the 
maintenance of this information is 
covered under section 685.309(c)(1).
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The Secretary agrees with the 
commenters that the Secretary needs to 
have information about permanent 
address changes without serious delay.
In order to simplify the notification 
process and to provide an adequate 
timeframe for providing the required 
information, the Secretary believes 
schools should be able to notify the 
Secretary of a change in a borrower’s 
permanent address through the student 
status confirmation report.

Changes: Paragraph (c)(1) is revised to 
make clear that required records 
concerning a student’s eligibility for or 
receipt of a loan under this part must be 
maintained for.at least five years after 
the student’s last day of attendance. 
Paragraph (c)(2) is revised to make clear 
that copies of any other required report 
and form for the programs under this 
part must be maintained for at least five 
years after the completion of the report 
or form. :

Paragraph (b)(iii) has been added to 
require schools to report to the Secretary 
a change in a borrower’s permanent 
address through the student status 
confirmation report.
Section 685.400 School Participation  
Requirem ents fo r  A cadem ic Years 1996- 
1997 and Beyond

Comments: A commenter suggested 
that the Secretary create a new section 
of the regulations to prescribe 
conditions and procedures by which 
schools participating in school 
origination can recover permissible 
administrative costs.

D iscussion: The Secretary does not 
intend to regulate the conditions and 
procedures related to receiving 
reimbursement for loan origination at 
the present time. This information will 
be provided to schools on an annual 
basis. Information related to costs (or 
savings) incurred by schools that 
originate Direct Loans and the impact 
that borrower volume has on those costs 
is being collected during the first and 
subsequent years of the Direct Loan 
Program. Until solid data become 
available to establish administrative fee 
guidelines, the Secretary will retain the 
authority to look at programmatic 
information as it becomes available and 
to set fee guidelines that will best 
promote sound program development.

Changes: None.
Comments: A commenter suggested 

that schools already participating in the 
Quality Assurance Program should be 
exempt from the regulations specifying 
criteria for school participation in fee 
Direct Loan Program.

D iscussion: The Secretary disagrees 
wife fee commenter. Eligibility criteria 
deemed significant under fee Quality

Assurance Program may differ 
somewhat from fee eligibility and 
selection requirements developed to fit 
the needs and goals of the Direct Loan 
Program.

Changes: None.
Section 685.400(a)

Comments: A commenter suggested 
that the default rate criteria in section 
685.400(a) be modified to take into 
account only fee rates from the two 
most recent, rather than the three most 
recent, fiscal years. Other commenters 
supported fee use of fee statutory 
default rate criteria already specified in 
the NPRM.

D iscussion: The Secretary agrees with 
fee commenters that support fee use of 
the statutory default rate criteria for 
determining eligibility to participate in 
fee Direct Loan Program. Establishing 
stringent criteria to participate in fee 
Direct Loan protects fee Federal fiscal 
interest and promotes program integrity. 
The Secretary will continue to use FFEL 
default rate information to determine 
eligibility to participate in fee Direct 
Loan Program for those years that a 
school participated in fee FFEL Program 
that were prior to a school’s 
participation in fee Direct Loan 
Program.

Changes: Section 685.400(a) has been 
modified to provide that to continue to 
be eligible to participate in fee Direct 
Loan Program, a school must have a 
cohort default rate of less than 25 
percent for at least one of the three most 
recent fiscal years for which data are 
available and feat are prior to a school’s 
participation in the Direct Loan 
Program.
Section 685.400(b)

Comments: A commenter requested 
that schools subject to a proposed or 
final limitation, suspension, or 
termination action be considered on a 
case-by-case basis for participation in 
the Direct Loan Program. Other 
commenters supported the initial 
participation requirement feat schools 
not be subject to a proposed or final 
limitation, suspension, or termination 
action. One commenter believed that 
schools already participating in fee 
program should not be allowed to 
continue participation if subject to a 
proposed or final limitation, 
suspension, or termination action.

D iscussion: While interested in 
program flexibility, the Secretary also 
believes feat participation requirements 
must be sufficiently stringent to ensure 
that participating schools can 
adequately perform functions necessary 
for administration of fee Direct Loan 
Program. The Secretary believes feat fee

benefits of this new program should not 
be made available to a school feat has 
lost its eligibility to participate in the 
FFEL Program. In his opinion, this 
would not constitute sound 
administration. However, if  a school 
initially qualifies for participation and 
is later subject to a limitation, 
suspension, or termination action, the 
result of feat action will dictate whether 
the school can continue to participate in 
the Direct Loan Program.

Changes: None.
Section 685.4Q1 Selection  Criteria and  
Process fo r  A cadem ic Years 1996-1997 
and Beyond

Comments: Commenters requested 
that fee Secretary clarify the means used 
to evaluate whether a school can assist 
in a “smooth” transition to fee 
implémentation of the new Direct Loan 
Program. A commenter stated feat fee 
statutory requirement that Direct Loan 

«schools be representative of FFEL 
participants should be clarified as fee 
main criterion for selection.

D iscussion: The selection criterion 
that allows the Secretary to select 
schools to ensure an expeditious but 
orderly transition from the FFEL 
Program to the Direct Loan Program is 
necessary because there is no cap on the 
number of schools that can participate 
in the Direct Loans in 1996-97. Instead, 
the statute waives the cap when demand 
exceeds the statutory goal of 50 percent 
of total loan volume for that year. 
Besides representativeness of schools, 
the Secretary needs to consider such 
factors as the stability of the FFEL 
market and the Department’s 
operational capacity to handle a larger 
loan volume.

Changes: None.
Section 685.402 Criteria fo r  Schools 
To Originate Loans fo r  A cadem ic Year 
1996-1997 an d  Beyond
Section 685.402(a)

Comments: Some commenters 
believed that additional performance 
measures should be used to determine 
a school’s eligibility for school 
origination levels 1 and 2. For example, 
they suggested evaluating a school on 
measures such as lack of timeliness or 
accuracy in drawdown requests, and 
maintaining excess cash in school 
accounts.

A commenter suggested that fee 
regulation should be modified to state 
that the Secretary may, rather than will, 
consider for participation schools wife 
past performance deficiencies which 
have been corrected. This commenter 
also suggested that schools be appraised 
on abi lity to pay student refunds, and
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that this criterion should be added after 
§ 685.402fa)(2Hviii).

D iscussion: The Department is 
developing comprehensive performance 
measures to evaluate school origination 
performance. These measures will 
incorporate input from the financial aid 
community, as was indicated in the 
preamble to the NPRM. The Secretary 
appreciates the suggestions made by 
various commenters on this issue and 
wishes to note that the specific 
measures mentioned by these 
commenters f  timeliness and accuracy of 
drawdown requests, n otmaintaining 
excess cash, ability to make title IV 
refunds h i am accurate and timely 
manner) had already been given as 
examples of sufficient performance 
standards in both the NPRM preamble 
and § 685.462(c)(2). The Secretary 
intends to establish operational 
guidelines for die timely submission of 
disbursement records !sections 
885,4G2(b)(3}(m)(B) and 
6 8 5 .40 s|g)(2MI)|. The Secretary does not 
propose to prescribe this submission 
timeframe in regulations; however, if  
timely submission of disbursement 
records becomes a problem, the 
Secretary intends to propose regulations 
addressing the submission of 
disbursement records.

In addition, the Secretary is 
committed to maintaining stringent 
origination criteria for each level. It 
should be noted that a school that does 
not make timely refunds would he cited 
in a program review and/or audit, and 
would not meet criteria in 
§§685,402(a)(2)(iii) and 
685.402{a)(2)(vii).

Changes: None.
Section 685.402(c)

Comments: Many commenters 
supported the provision allowing 
voluntary origination level changes. One 
commemter wanted the Department to  
provide a school whose origination 
status is changed by the Secretary die 
reason for that change in status so the 
school has an opportunity to respond to 
the Secretary’s concerns. Some 
commenters believed that § 685.402(c) 
should be modified to include feedback 
from borrowers concerning whether a 
school is adequately performing its 
origination functions. This would 
enable the Secretary to more accurately 
determine whether to assign a school to 
a different origination level.

D iscussion: The Secretary will 
disclose the reasons for a change in  
origination level to the school. The 
Secretary will basesuch a decision on 
an accurate and fair analysis of each 
school’s ability to perform the required 
functions associated with its level of

origination. The Secretary will consider 
seriously any feedback provided by 
students on the school's performance. 
The reasons for a required change 
should already be known to the school, 
because the Secretary will have 
provided technical assistance to any 
school that is not performing well.
There will be opportunities for a school 
to improve performance before such an. 
action is taken by the Secretary. 
Therefore, his decision regarding change 
in status shall be final. However, as 
stated in § 685.402(b)(3)(ii), applications 
to participate under another origination 
option are considered on an manual 
basis. This measure ensures program 
flexibility within reasonable limits.

Changes: None.
Section 685.402(e)

Comment: Some commenters objected 
to the requirement that die Secretary 
retain the authority to approve or 
disapprove a change in servicer by 
schools participating in the Direct Loan 
Program. Other commenters believed it 
would be appropriate for the Secretary 
to employ a third party to determine if 
a change in servicer is warranted.

D iscussion: The Secretary believes 
that a school "should have the 
opportunity to change its servicer. 
However* the Secretary does not believe 
that it is in the best interests of the 
program to permit uncontrolled changes 
in school servicers. The Secretary 
believes that it is only necessary for a 
school to change servicers when the 
servicer is not performing satisfactorily. 
The Secretary will grant the school’s 
request if the Secretary determines that 
the servicer is not performing 
satisfactorily and that the servicer „ 
selected by the school is able to 
accommodate the school’s needs.

Changes: None.
Waiver of Proposed Rulemaking

In addition to the changes made to 
part 6B5 based on public comment on 
the notice of proposed rulemaking, the 
Secretary has revised the regulations to 
include changes made by the Improving 
America’s Schools Act of 1994 (Pub. L. 
163-382), enacted subsequent to 
publication of the notice of proposed 
rulemaking.

It is the practice of the Secretary to 
offer interested parties the opportunity 
to comment on proposed regulations in 
accordance with the Administrative 
Procedure Act, 5 U.S.G. 553. However, 
since these changes merely incorporate 
statutory changes into the regulations, 
public commentcould have no effect. 
Therefore, the Secretary has determined 
pursuant to 5 US.C. 553(b)(B) that 
public comment on the regulations is

unnecessary and contrary to the public 
interest,
Executive Order 12866

These final regulations have been 
reviewed in accordance with Executive 
Order 12856. Under the terms of the 
order the Secretary has assessed the 
potential costs and benefits of this 
regulatory action. The potential costs 
associated with these regulations are 
those resulting from statutory 
requirements and those determined by 
the Secretary to he necessary for 
administering the Title IV, HE A 
¡programs effectively and efficiently. In 
assessing the potential costs and 
benefits—¡both quantitative and 
qualitative—of these proposed 
regulations, the Secretary has 
determined that the benefits of these 
regulations justify the costs.

The Secretary has also determined 
that this regulatory action does not 
unduly interfere with State, local, and 
tribal governments in the exercise of 
their governmental functions.,
Paperwork Reduction Act o f I960

Sections 685.204, 685.206, 685.209. 
685.213,685.214,685.215,685.301, 
685.302, 685.303,685.309 and685.401 
contain information collection 
requirements. As required fey the 
Paperwork Reduction Act of I960, the 
Department of Education will submit a 
copy of these proposed regulations to 
the Office of Management and Budget 
(OMB) for its review. (44 U.S.C. 3504(h))

These régulations affect Students who 
apply for Federal student financial 
assistance authorized fey title IV of the 
Higher Education Act of 1965, as 
amended, and postsecondary 
institutions administering the Direct 
Loan Program. Annual public reporting 
burden for this collection of information 
is estimated to average 29 minutes for 
each ofthe estimated 2,321,583 
individuals providing information 
regarding eligibility for a loan, 
deferment, income contingent 
repayment, or a Direct Consolidation 
Loan (or 1,122,098 hours total) and 12 
minutes for a postsecondary institution 
for each of the estimated 4,068,121 
responses reading to postsecondary 
institutions’ administration of a student 
loan program (or 813,624 hours total) 
including the time f(»reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, mid completing and 
reviewing the collection of information.

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office ©f 
Information Regulatory Affairs, OMB,
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Room 10235, New Executive Office 
Building, Washington, D.C. 20503; 
Attention: Daniel J. Chenok.
Assessment of Educational Impact

In the NPRM, the Secretary requested 
comments on whether the proposed 
regulations would require transmission 
of information that is being gathered by, 
or is available from, any other agency or 
authority of the United States.

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by, or is available 
from, any other agency or authority of 
the United States.
List of Subjects in 34 CFR Part 685

Administrative practice and 
procedure, Colleges and universities, 
Education, Loan programs-education, 
Reporting and recordkeeping 
requirements, Student aid, Vocational 
education.
(Catalog of Federal Domestic Assistance 
Numbers: 84.268, William D. Ford Federal 
Direct Loan Program)

Dated: November 22,1994.
Richard W. Riley,
Secretary o f Education.

The Secretary revises part 685 of title 
34 of the Code of Federal Regulations to 
read as follows:

PART 685—WILLIAM D. FORD 
FEDERAL DIRECT LOAN PROGRAM

Subpart A—Purpose and Scope 
Sec.
685.100 The William D. Ford Federal Direct 

Loan Program.
685.101 Participation in the Direct Loan 

Program.
685.102 Definitions.
685.103 Applicability of subparts.

Subpart B—Borrower Provisions
685.200 Borrower eligibility.
685.201 Obtaining a loan.
685.202 Charges for which Direct Loan 

Program borrowers are responsible.
685.203 Loan limits.
685.204 Deferment.
685.205 Forbearance.
685.206 Borrower responsibilities and 

defenses.
685.207 Obligation to repay.
685.208 Repayment plans.
685.209 Income contingent repayment plan.
685.210 Choice of repayment plan.
685.211 Miscellaneous repayment 

provisions.
685.212 Discharge of a loan obligation.
685.213 Closed school discharge.
685.214 Discharge for false certification of

student eligibility or unauthorized 
payment. v

685.215 Consolidation.

Subpart C— Requirements, Standards, and 
Payments for Direct Loan Program Schools
685.300 Agreements between an eligible 

school and the Secretary for 
participation in the Direct Loan Program.

685.301 Certification of a loan by a Direct 
Loan Program school.

685.302 Schedule requirements for courses 
of study by correspondence.

685.303 Processing loan proceeds
685.304 Counseling Borrowers
685.305 Determining the date of a student’s 

withdrawal.
685.306 Payment of a refund to the 

Secretary.
685.307 Withdrawal procedure for schools 

participating in the Direct Loan Program.
685.308 Remedial actions.
685.309 Administrative and fiscal control 

and fund accounting requirements for 
schools participating in the Direct Loan 
Program.

Subpart D—School Participation and Loan 
Origination in the Direct Loan Program
685.400 School participation requirements 

for academic years 1996-1997 and 
beyond.

685.401 Selection criteria and process for 
academic years 1996-1997 and beyond.

685.402 Criteria for schools to originate 
loans for academic years 1996-1997 and 
beyond.

Appendix A—Income Contingent Repayment 
Examples of the Calculation of Monthly 
Repayment Amounts 

Authority: 20 U.S.C. 1078a et seq.

Subpart A—Purpose and Scope •
§ 685.100 The William D. Ford Federal 
Direct Loan Program.

(a) Under the William D. Ford Federal 
Direct Loan (Direct Loan) Program 
(formerly known as the Federal Direct 
Student Loan Program), the Secretary 
makes loans to enable a student or 
parent to pay the costs of the student’s 
attendance at a postsecondary school. 
This part governs the Federal Direct 
Stafford/Ford Loan Program, the Federal 
Direct Unsubsidized Stafford/Ford Loan 
Program, the Federal Direct PLUS 
Program, and the Federal Direct 
Consolidation Loan Program. The 
Secretary makes loans under the 
following program components:

(1) Federal Direct Stafford/Ford Loan 
Program (formerly known as the Federal 
Direct Stafford Loan Program), which 
provides loans to undergraduate, 
graduate, and professional students. The 
Secretary subsidizes the interest while 
the borrower is in an in-school, grace, or 
deferment period.

(2) Federal Direct Unsubsidized 
Stafford/Ford Loan Program (formerly 
known as the Federal Direct 
Unsubsidized Stafford Loan Program), 
which provides loans to undergraduate, 
graduate and professional students. The

borrower is responsible for the interest 
that accrues during any period.

(3) Federal Direct PLUS Program, 
which provides loans to parents of 
dependent students. The borrower is 
responsible for the interest that accrues 
during any period.

(4) Federal Direct Consolidation Loan 
Program, which provides loans to 
borrowers to consolidate certain Federal 
educational loans.

(b) The Secretary makes a Direct 
Subsidized Loan, a Direct Unsubsidized 
Loan, or a Direct PLUS Loan only to a 
student or a parent of a student enrolled 
in a school that has been selected by the 
Secretary to participate in the Direct 
Loan Program.

(c) The Secretary makes a Direct 
Consolidation Loan only to—

(1) A borrower with a loan made 
under the Direct Loan Program; or

(2) A borrower with a loan made 
under the Federal Family Education 
Loan Program who is not able to 
receive—

(1) A Federal Consolidation Loan; or
(ii) A Federal Consolidation Loan

with income-sensitive repayment terms 
that are satisfactory to the borrower.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.101 Participation in the Direct Loan 
Program.

(a) (1) Colleges, universities, graduate 
and professional schools, vocational 
schools, and proprietary schools 
selected by the Secretary may 
participate in the Direct Loan Program. 
Participation in the Direct Loan Program 
enables an eligible student or parent to 
obtain a loan to pay for the student’s 
cost of attendance at the school.

(2) The Secretary may permit a school 
to participate in both the Federal Family 
Education Loan (FFEL) Program, as 
defined in 34 CFR Part 600, and the 
Direct Loan Program. A school 
permitted to participate in both the 
FFEL Program and the Direct Loan 
Program may certify loan applications 
under the FFEL Program according to 
the terms of its agreement with the 
Secretary.

(b) An eligible student who is 
enrolled at a school participating in the 
Direct Loan Program may borrow under 
the Federal Direct Stafford/Ford Loan 
and Federal Direct Unsubsidized 
Stafford/Ford Loan Programs. An 
eligible parent of an eligible dependent 
student enrolled at a school 
participating in the Direct Loan Program 
may borrow under the Federal Direct 
PLUS Program.
(Authority: 20 U.S.C. 1087a et seq.)
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§ 635.102 Definitions.
(a) (1) The following definitions are set 

forth in the Student Assistance General 
Provisions, 34 CFR Part 668:
Academic year
Campus-based programs 
Dependent student 
Disburse 
Eligible program 
Eligible student 
Enrolled
Federal Consolidation Loan Program 
Federal Direct Student Loan Program 

(Direct Loan Program)
Federal Pell Grant Program 
Federal Perkins Loan Program 
Federal PLUS Program 
Federal State Student Incentive Grant 

Program
Federal Supplemental Educational 

Opportunity Grant Program 
Federal Work-Study Program 
bidependent student 
One-third of an academic year 
Parent
State ’ .
Two-thirds of an academic year 
U.S. citizen or national

(2) The following definitions are set 
forth in the regulations for Institutional 
Eligibility under the Higher Education 
Act of 1965, as amended, 34 CFR Part 
600:
Accredited 
Clock hour 
Educational program 
Eligible institution
Federal Family Education Loan (FFEL) 

Program
Institution of higher education 
Nationally recognized accrediting 

agency or association 
Preaccredited
Programofstudyby correspondence 
Secretary

(3) The following definitions are set 
forth in die regulations for the Federal 
Family Education Loan Program (FFEL) 
Program, 34 CFR Part 682:
Act
Endorser
Expected family contribution 
Federal Insured Student Loan (FISL) 

Program
Federal Stafford Loan Program
Foreign school
Full-time student
Graduate or professional student
Guaranty agency
Holder
Legal guardian 
Lender
Totally and permanently disabled 
Undergraduate student

(b) The following definitions also 
apply to this part:

Alternative originator: An entity 
under contract with the Secretary that

originates Direct Loans to students and 
parents of students who attend a Direct 
Loan Program school that does not 
originate loans.

Consortium : F ar purposes of this part, 
a consortium is a group of two or more 
schools that interacts with the Secretary 
in the same manner as other schools, 
except that the electronic 
communication between the Secretary 
and the schools is channeled through a 
single point Each school in a 
consortium shall sign a Direct Loan 
Program participation agreement with 
the Secretary and be responsible for the 
information it supplies through the 
consortium.

D efaultiT he failure of a borrower and 
endorser, if any, to make an installment 
payment when due, or to meet other 
terms of the promissory note, if the 
Secretary finds it reasonable to conclude 
that the borrower and endorser, if  any, 
no longer intend to honor the obligation 
to repay, provided that this failure 
persists for 180 days.

Estim ated fin an cial assistance: (1)
The estimated amount of assistance for 
a period of enrollment that a student (or 
a parent on behalf of a student) will 
receive from Federal, State, 
institutional, or other sources, such as 
scholarships, grants, financial need- 
based employment, or loans, including 
but not limited to—

(1) Veterans’ educational benefits paid 
under chapters 30,31, 32, and 35 of title 
38 of the United States Code;

(ii) Educational benefits paid under 
chapters 106 and 107 of title 10 of the 
United States Code (Selected Reserve 
Educational Assistance Program);

(iii) Reserve Officer Training Corps 
(ROTC) scholarships and subsistence 
allowances awarded under chapter 2 of 
title 10 and chapter 2 of title 37 of the 
United States Code;

(iv) Benefits paid under Public Law 
97-376, section 156: Restored 
Entitlement Program for Survivors (or 
Quayle benefits);

(v) Benefits paid under Public Law 
96-342, section 903: Educational 
Assistance Pilot Program;

(vi) Any educational benefits paid 
because of enrollment in a 
postsecondary education institution;

(vii) The estimated amount of other 
Federal student financial aid, including 
but not limited te a  Federal Pell Grant, 
campus-based aid, and the gross amount 
(including fees) of a Direct Subsidized, 
Direct Unsubsidrzed, and Direct PLUS 
Loan.

(2) Estimated financial assistance does 
not include—

(13 Those amounts used to replace the 
expected family contribution, 
including—

(A) Direct PLUS. Loan amounts;
(B) Direct Unsubsidized Loan 

amounts; and
(C) Mon-Federal loan amounts; and
(ii) Federal Perkins loan and Federal

Work-Study funds that the student has 
declined.

Federal Direct C onsolidation Loan 
Program: A loan program authorized by 
title IV, part D of the Act that provides 
loans to borrowers who consolidate 
certain Federal educational loan(s}, and 
one of the components of the Direct 
Loan Program. Loans made under this 
program are referred to as Direct 
Consolidation Loans. There are three 
types o f Direct Consolidation Loans:

(1) Direct Subsidized Consolidation 
Loans. Subsidized title IV education 
loans may be consolidated into a Direct 
Subsidized Consolidation Loan. Interest 
is not (¡charged to the borrower during in
school and deferment periods.

(2) Direct Unsubsidized Consolidation 
Loans, Certain Federal education loans 
may be consolidated into a Direct 
Unsubsidized Consolidation Loan. The 
borrower is responsible for the interest 
that accrues during any period.

(3) Direct PLUS Consolidation Loans. 
Parent Loans for Undergraduate 
Students, Federal PLUS, Direct PLUS, 
and Direct PLUS Consolidation Loans 
may be consolidated into a Direct PLUS 
Consolidation Loan. The borrower is 
responsible for the interest that accrues 
during any period.

F ederal Direct .PLUS Program: A loan 
program authorized by title IV, part D of 
the Act that provides loans to parents of 
dependent students attending schools 
that participate in the Direct Loan 
Program, and one of the components of 
the Direct Loan Program. The borrower 
is responsible for the interest that 
accrues during any period. Loans made 
under this program are referred to as 
Direct PLUS Loans.

F ederal D irect Stafford/Ford Loan  
Program: A loan program authorized by 
title IV, pent D of the Act that provides 
loans to undergraduate, graduate, and 
professional students attending Direct 
Loan Program schools, and one of the 
components of the Direct Loan Program. 
The Secretary subsidizes the interest 
while the borrower is in an in-school, 
grace, or deferment period. Loans made 
under this program are referred to as 
Direct Subsidized Loans.

Federal D irect U nsubsidized S tafford/ 
Ford Loan Program : A  loan program 
authorized by title IV, part D of the Act 
that provides loans to undergraduate, 
graduate, and professional students 
attending Direct Loan Program schools, 
and one of the components of the Direct 
Loan Program. The borrower is 
responsible for the interest that accrues
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during any period. Loans made under 
this program are referred to as Direct 
Unsubsidized Loans.

Grace period : A six-month period that 
begins on the day after a Direct Loan 
Program borrower ceases to be enrolled 
as at least a half-time student at an 
eligible institution and ends on the day 
before the repayment period begins.

H alf-tim e student: A student who is 
not a full-time student and who is 
enrolled in a school participating in the 
FFEL Program or the Direct Loan 
Program and is carrying an academic 
workload that is at least one-half the 
workload of a full-time student, as 
determined by the school. A student 
enrolled solely in an eligible program of 
study by correspondence is considered 
a half-time student.

Interest rate: The annual interest rate 
that is charged on a loan, under title IV, 
part D of the Act.

Loan fe e : A fee, payable by the 
borrower, that is used to help defray the 
costs of the Direct Loan Program.

Period o f  enrollm ent: The period for 
which a Direct Subsidized, Direct 
Unsubsidized, or Direct PLUS Loan is 
intended. The period of enrollment 
must coincide with one or more 
academic terms established by the 
school (such as semester, trimester, 
quarter, academic year, and length of 
the program of study), for which 
institutional charges are generally 
assessed. The period of enrollment is 
also referred to in this part as the loan 
period.

Satisfactory repaym ent arrangement.
(1) For the purpose of regaining 
eligibility under section 428F(b) of the 
HEA, the making of six consecutive, 
voluntary, on-time, full monthly 
payments on a defaulted loan.

(2) For the purpose of consolidating a 
defaulted loan under 34 CFR 
685.215(d)(l)(ii)(E), the making of three 
consecutive, voluntary, on-time, full 
monthly payments on a defaulted loan.

(3) The required monthly payment 
amount may not be more than is 
reasonable and affordable based on the 
borrower’s total financial circumstances. 
“On-time” means a payment made 
within 15 days of the scheduled due 
date, and voluntary payments are those 
payments made directly by the 
borrower, regardless of whether there is 
a judgment against the borrower, and do 
not include payments obtained by 
income tax offset, garnishment, or 
income or asset execution.

School origination option 1: The 
process by which a school creates a loan 
origination record, transmits the record 
to the Servicer, prepares the promissory 
note, obtains a completed and signed 
promissory note from a borrower,

transmits the promissory note to the 
Servicer, receives the funds 
electronically, disburses a loan to a 
borrower, creates a disbursement record, 
transmits the disbursement record to the 
Servicer, and reconciles on a monthly 
basis. The Servicer initiates the 
drawdown of funds for schools 
participating in school origination 
option 1.

School origination option 2: The 
process by which a school creates a loan 
origination record, transmits the record 
to the Servicer, prepares the promissory 
note, obtains a completed and signed 
promissory note from a borrower, 
transmits the promissory note to the 
Servicer, determines funding needs, 
initiates the drawdown of funds, 
receives the funds electronically, 
disburses a loan to a borrower, creates 
a disbursement record, transmits the 
disbursement record to the Servicer, and 
reconciles on a monthly basis.

Servicer: An entity that has contracted 
with the Secretary to act as the . 
Secretary’s agent in providing services 
relating to the origination or servicing of 
Direct Loans.

Standard origination: The process by 
which a school creates a loan 
origination record, transmits the record 
to the alternative originator, receives the 
funds electronically, disburses funds, 
creates a disbursement record, transmits 
the disbursement record to the 
alternative originator, and reconciles on 
a monthly basis. The alternative 
originator prepares the promissory note, 
obtains a completed and signed 
promissory note from a borrower, and 
initiates the drawdown of funds for 
schools participating in standard 
origination.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.103 Applicability of subparts.
(a) Subpart A contains general 

provisions regarding the purpose and 
scope of the Direct Loan Program.

(b) Subpart B contains provisions 
regarding borrowers in the Direct Loan 
Program.

(c) Subpart C contains certain 
requirements regarding schools in the 
Direct Loan Program.

(d) Sübpart D contains provisions 
regarding school eligibility for 
participation and origination in the 
Direct Loan Program.
(Authority: 20 U.S.C. 1087a et seq.)

Subpart B— Borrower Provisions

§ 685.200 Borrower e lig ib ility .
(a) Student borrower. (1) A student is 

eligible to receive a Direct Subsidized 
Loan, a Direct Unsubsidized Loan, or a 
combination of these loans, if the

student meets the following 
requirements:

(1) The student is enrolled in a school 
that participates in the Direct Loan 
Program.

(ii) The student meets the 
requirements for an eligible student 
under 34 CFR Part 668.

(iii) In the case of an undergraduate 
student who seeks a Direct Subsidized 
Loan or a Direct Unsubsidized Loan at 
a school that participates in the Federal 
Pell Grant Program, the student has 
received a determination of Federal Pell 
Grant eligibility for the period of 
enrollment for which the loan is sought.

(iv) In the case of a borrower whose 
previous loan was cancelled due to total 
and permanent disability, the student^—

(A) Obtains a certification from a 
physician that the borrower is able to 
engage in substantial gainful activity; 
and

(B) Signs a statement acknowledging 
that the Direct Loan the borrower 
receives cannot be cancelled in the 
future on the basis of any impairment 
present when the new loan is made, 
unless that impairment substantially 
deteriorates.

(v) In the case of any student who 
seeks a loan but does not have a 
certificate of graduation from a school 
providing secondary education or the 
recognized equivalent of such a 
certificate, the student meets the 
requirements under 34 CFR 668.7(b).

(2) (i) A Direct Subsidized Loan 
borrower must demonstrate financial 
need in accordance with title IV, part F 
of the Act.

(ii) The Secretary considers a member 
of a religious order, group, community, 
society, agency, or other organization 
who is pursuing a course of study at an 
institution of higher education to have 
no financial need if that organization—

(A) Has as its primary objective the 
promotion of ideals and beliefs 
regarding a Supreme Being;

(B) Requires its members to forego 
monetary or other support substantially 
beyond the support it provides; and

(C) (3) Directs the member to pursue 
the course of study; or

(2) Provides subsistence support to its 
members.

(b) Parent borrower. A parent is 
eligible to receive a Direct PLUS Loan 
if the parent meets the following 
requirements:

(1) The parent is borrowing to pay for 
the educational costs of a dependent 
undergraduate student who meets the 
requirements for an eligible student 
under 34 CFR Part 668:

(2) The parent provides his or her and 
the student’s social security number.

(3) The parent meets the requirements 
pertaining to citizenship and residency
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that apply to the student under 34 CFR
668.7.

(4) The parent meets the requirements 
concerning defaults and overpayments 
that apply to the student in 34 CFR
668.7.

(5) The parent complies with the 
requirements for submission of a 
Statement of Educational Purpose that 
apply to the student under 34 CFR Part 
668, except for the completion of a 
Statement of Selective Service 
Registration Status.

(6) The parent meets the requirements 
that apply to a student under paragraph
(a)(l)(iv) of this section.

(7) (i) The parent—
(A) Does not have an adverse credit 

history;
(B) Has an adverse credit history but 

has obtained an endorser who does not 
have an adverse credit history; or

(C) Has an adverse credit history but 
documents to the satisfaction of the 
Secretary that extenuating 
circumstances .exist.

(ii) For purposes of paragraph (b)(7)(i) 
of this section, an adverse credit history 
means that as of the date of the credit 
report, the applicant—

(A) Is 90 or more days delinquent on 
any debt; or

(B) Has been the subject of a default 
determination, bankruptcy discharge, 
foreclosure, repossession, tax lien, wage 
garnishment, or write-off of a debt under 
title IV of the Act during the five years 
preceding the date of the credit report.

(iii) For the purposes of (b)(7)(i) of 
this section, the Secretary does not 
consider the absence of a credit history 
is as an adverse credit history and does 
not deny a Direct PLUS loan on that 
basis.

(c) D efaulted FFEL Program and  
Direct Loan borrowers. Except as noted 
in § 685.215(d)(l)(ii)(E), in the case of a 
student or parent borrower who is 
currently in default on an FFEL Program 
or a Direct Loan Program Loan, the* 
borrower shall make satisfactory 
repayment arrangements on the 
defaulted loan. The definition of a 
satisfactory repayment arrangement is 
provided in 34 CFR 685.102.

(d) Use o f loan proceeds to rep lace 
expected fam ily  contribution. The 
amount of a Direct Unsubsidized Loan, 
a Direct PLUS Loan, a State-sponsored 
loan, or another non-Federal loan 
obtained for a loan period may be used 
to replace the expected family 
contribution for that loan period.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.201 Obtaining a loan.
(a) A pplication fo r  a Direct 

Subsidized Loan or a  Direct 
Unsubsidized Loan. (1) To obtain a

Direct Subsidized Loan or a Direct 
Unsubsidized Loan, a student shall 
complete a Free Application for Federal 
Student Aid and submit it in accordance 
with instructions in the application.

(2) If the student is eligible for a 
Direct Subsidized Loan or a Direct 
Unsubsidized Loan, the school in which 
the student is enrolled-shall perform the 
following functions:

(i) A school participating under 
school origination option 2 shall create 
a loan origination record, obtain a 
completed promissory note from the 
student, draw down funds, and disburse 
the funds.

(ii) A school participating under 
school origination option 1 shall create 
a loan origination record, obtain a 
completed promissory note from the 
student, and transmit the record and 
promissory note to the Servicer. The 
Servicer initiates the drawdown of 
funds, and the school disburses the 
funds.

(iii) If the student is attending a 
school participating under standard 
origination, the school shall create a 
loan origination record and transmit the 
record to the alternative originator, 
which prepares the promissory note and 
sends it to the student and receives the 
completed promissory note from the 
student. The Servicer initiates the 
drawdown of funds, and the school 
disburses the funds.

(b) A pplication fo r  a Direct PLUS 
Loan. To obtain a Direct PLUS Loan, the 
parent shall complete the application 
and promissory note and submit it to 
the school at which the student is 
enrolled. The school shall complete its 
portion of the application and 
promissory note and submit it to the 
Servicer, which makes a determination 
as to whether the parent has an adverse 
credit history. A school participating 
under school origination option 2 shall 
draw down funds and disburse the 
funds. For a school participating under 
school origination option 1 or standard 
origination, the Servicer initiates the 
drawdown of funds, and the school 
disburses the funds.

(c) A pplication fo r  a Direct 
Consolidation Loan. (1) To obtain a 
Direct Consolidation Loan, the applicant 
shall complete the application and 
promissory note and submit it to the 
Servicer. The application and 
promissory note set forth the terms and 
conditions of the Direct Consolidation 
Loan and inform the applicant how to 
contact the Servicer. The Servicer 
answers questions regarding the process 
of applying for a Direct Consolidation 
Loan and provides information about 
the terms and conditions of both Direct

Consolidation Loans and the types of 
loans that may be consolidated.

(2) Once the applicant has submitted 
the completed application and 
promissory note to the Servicer, the 
Secretary makes the Direct 
Consolidation Loan under the 
procedures specified in § 685.215. 
(Authority: 20 U.S.C. 1087a et seq., 1091a)

§685.202 Charges fo r which Direct Loan 
Program borrowers are responsible.

(a) Interest. (1) Interest rate fo r  Direct 
Subsidized Loans and Direct 
U nsubsidized Loans, (i) For Direct 
Subsidized Loans and Direct 
Unsubsidized Loans in repayment, the 
interest rate during any twelve-month 
period beginning on July 1 and ending 
on June 30 is determined on the June 1 
immediately preceding that period. The 
interest rate is equal to the bond 
equivalent rate of 91-day Treasury bills 
auctioned at the final auction held prior 
to that June 1 plus 3.1 percentage 
points, but does not exceed 8.25 
percent.

(ii) For Direct Subsidized Loans and 
Direct Unsubsidized Loans prior to the 
beginning of the repayment period or 
during the period of deferment under 
§ 685.204, the interest rate during any 
twelve-month period beginning on July 
1 and ending on June 30 is determined 
on the June 1 immediately preceding 
that period. The interest rate is equal to 
the bond equivalent rate of 91-day 
Treasury bills auctioned at the final 
auction held prior to that June 1 plus 2.5 
percentage points, but does not exceed 
8.25 percent.

(2) Interest rate fo r  the Direct PLUS 
Loans. The interest rate on a Direct 
PLUS Loan during any twelve-month 
period beginning on July 1 and ending 
on June 30 is determined on the June 1 
preceding that period. The interest rate 
is equal to the bond equivalent rate of 
52-week Treasury bills auctioned at the 
final auction held prior to that June 1 
plus 3.1 percentage points, but does not 
exceed 9 percent.

(b) Capitalization. (1) The Secretary 
may add accrued interest to the 
borrower’s unpaid principal balance. 
This increase in the principal balance of 
a loan is called “capitalization.”

(2) For a Direct Unsubsidized Loan, 
the Secretary capitalizes the interest that 
accrues on the loan when the borrower 
enters repayment.

(3) For a Direct Loan not eligible for 
interest subsidies during periods of 
deferment, and for all Direct Loans 
during periods of forbearance, the 
Secretary capitalizes the interest that 
has accrued on the loan upon the 
expiration of the deferment or 
forbearance.
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(4) Except as provided in paragraph
(b)(3) of this section and in
§ 685.208(g)(5), and § 685.209(d)(3), the 
Secretary annually capitalizes interest 
payable by the borrower when the 
borrower is paying under the alternative 
or income contingent repayment plans 
and the borrower’s scheduled payments 
do not cover the interest that has 
accrued on the loan.

(5) The Secretary may capitalize 
interest payable by the borrower when 
the borrower defaults on the loan.

(c) Loan fe e  fo r  Direct Subsidized, 
Direct U nsubsidized, and Direct PLUS 
Loans. The Secretary—

(1) Charges a borrower a loan fee of 
four percent of the principal amount of 
the loan on a Direct Subsidized, Direct 
Unsubsidized, or Direct PLUS Loan;

(2) Deducts the loan fee from the 
proceeds of the loan;

(3) In the case of a loan disbursed in 
multiple installments, deducts a pro 
rated portion of the fee from each „ 
disbursement; and

(4) Applies to a borrower’s loan 
balance die portion of the loan fee 
previously deducted from the loan that 
is attributable to a disbursement of the 
loan that is repaid within 120 days of 
disbursement or that should have been 
repaid within that period by the school.

(d) Late charge. (1) The Secretary may 
require the borrower to pay a late charge 
of up to six cents for each dollar of each 
installment or portion thereof that is late 
under the circumstances described in 
paragraph (d)(2) of this section.

(2) The late charge may be assessed if 
the borrower fails to pay all or a portion 
of a required installment payment 
within 30 days after it is due.

(e) (1) Collection charges before 
default. Notwithstanding any provision 
of State law, the Secretary may require 
that the borrower or any endorser pay 
costs incurred by the Secretary or the 
Secretary ’s agents in collecting 
installments not paid when due. These 
charges do not include routine 
collection costs associated with 
preparing letters or notices or with 
making personal contacts with the 
borrower (e.g., local and long-distance 
telephone calls).

(2) C ollection charges after default. If 
a borrower defaults on a Direct Loan, 
the Secretary assesses collection costs 
on the basis of 34 CFR 30.60.
(Authority: 20 U.S.C. 1087a et seq., 1091a)

§685.203 Loan limits.
(a) Direct Subsidized Loans. (1) In the 

case of an undergraduate student who 
has not successfully completed the first 
year of a program of undergraduate 
education, the total amount the student 
may borrow for any academic year of

study under the Federal Direct Stafford/ 
Ford Loan Program in combination with 
the Federal Stafford Loan Program may 
not exceed the following:

(1) $2,625 for a program of study of at 
least a b ill academic year in length.

(ii) $1,750 for a program of study of 
at least two-thirds but less than a full 
academic year in length.

(iii) $875 for a program of study of at 
least one-third but less than two-thirds 
of an academic year in length.

(2) In the case of an undergraduate 
student who has successfully completed 
the first year of an undergraduate 
program but has not successfully 
completed the second year of an 
undergraduate program, the total 
amount the student may borrow for any 
academic year of study under the 
Federal Direct Stafford/Ford Loan 
Program in combination with the 
Federal Stafford Loan Program may not 
exceed the following:

(i) $3,500 for a program of study of at 
least a full academic year in length.

(ii) If the student is enrolled in a 
program of study with less than a full 
academic year remaining, an amount 
that bears the same ratio to $3,500 as the 
number of semester, trimester, quarter, 
or clock hours for which the student 
enrolls bears to one academic year.

(3) In the case of an undergraduate 
student who has successfully completed 
the first and second years of a program 
of study of undergraduate education but 
has not successfully completed the 
remainder of the program, or in the case 
of a student in a program who has an 
associate or baccalaureate degree which 
is required for admission into the 
program, the total amount the student 
may borrow for any academic year of 
study under the Federal Direct Stafford/ 
Ford Loan Program in combination with 
the Federal Stafford Loan Program may 
not exceed the following:

(ij $5,500 for a program of study of at 
least an academic year in length.

(ii) For a student enrolled in a 
program of study with less than a full 
academic year remaining, an amount 
that bears the same ratiuto $5,500 as the 
number of semester, trimester, quarter, 
or clock hours for which the student 
enrolls bears to one academic year.

(4) In the case of a graduate or 
professional student, the total amount 
the student may borrow for any 
academic year of study under the 
Federal Direct Stafford/Ford Loan 
Program in combination with the 
Federal Stafford Loan Program may not 
exceed $8,500.

(b) Direct U nsubsidized Loans. The 
total amount a student may borrow 
under any period of study for the 
Federal Direct Unsubsidized Loan

Program and the Federal Unsubsidized 
Stafford/Ford Loan Program is the same 
as the amount determined under 
paragraph (a) of this section, less any 
amount received under the Federal 
Direct Stafford/Ford Loan Program or 
the Federal Stafford Loan Program.

(c) A dditional eligibility fo r  Direct 
U nsubsidized Loans. (l)(i) An 
independent undergraduate student, 
graduate or professional student, and 
certain-dependent undergraduate 
students may borrow amounts under the 
Federal Direct Unsubsidized Loan 
Program in addition to any amount 
borrowed under paragraph (b) of this 
section.

(ii) In order for a dependent 
undergraduate student to receive this 
additional loan amount, the financial 
aid administrator must determine that 
the student’s parent likely will be 
precluded by exceptional circumstances 
from borrowing under the Federal Direct 
PLUS Program or the Federal PLUS 
Program and the student's family is 
otherwise unable to provide the 
student’s expected family contribution. 
The financial aid administrator shall 
base the determination on a review of 
the family financial information 
provided by the student and 
consideration of the student’s debt 
burden and shall document the 
determination in the school's file.

(iii) “Exceptional circumstances” 
under paragraph (c)(l)(ii) of this section 
include but are not limited to 
circumstances in which the student's 
parent receives only public assistance or 
disability benefits, the parent is 
incarcerated, the parent has an adverse 
credit history, or the parent's 
whereabouts are unknown. A parent’s 
refusal to borrow a Federal PLUS Loan 
or Direct PLUS Loan does not constitute 
“exceptional circumstances.”

(2) The additional amount that a 
student described in paragraph (c)(l')(i) 
of this section may borrow under the 
Federal Direct Unsubsidized Stafford/ 
Ford Loan Program and the Federal 
Unsubsidized Stafford Loan Program for 
any academic year of study may not 
exceed the following:

(i) In the case of a student who has 
not successfully completed the first and 
second year of a program of 
undergraduate education—

(A) $4,000 for enrollment in a 
program of study of at least a full 
academic year in length;

(B) $2 ¿500 for enrollment in a program 
of study of at least two-thirds but less 
than a full academic year in length; and

(C) $1,500 for enrollment in a program 
of study of at least one-third but less 
than two-thirds of an academic year in 
length.



Federal Register / Vol. 59, No. 230 / Thursday, December 1, 1994 / Rules and Regulations 61695

(ii) In the case of a student who has 
successfully completed the first and 
second year of an undergraduate 
program but has not completed the 
remainder of the program of study—

(A) For a student enrolled in a 
program of study of at least a full 
academic year, $5,000; and

(B) For a student enrolled in a 
program of study with less than a full 
academic year remaining, an amount 
that bears the same ratio to $5,000 as the 
number of semester, trimester, quarter, 
or clock hours for which the student 
enrolls bears to one academic year.

(hi) In the case of a graduate or 
professional student, $10,000.

(d) F ederal Direct Stafford/Ford Loan 
Program and F ederal Stafford Loan 
Program aggregate lim its. The aggregate 
unpaid principal amount of all Direct 
Subsidized Loans and Federal Stafford 
Loans made to a student may not exceed 
the following:

(1) $23,000 in the case of any student 
who has not successfully completed a 
program of study at the undergraduate 
level.

(2) $65,500 in the case of a graduate 
or professional student, including loans 
for undergraduate study.

(e) Aggregate lim its fo r  unsubsidized 
loans. The total amount of Direct 
Unsubsidized Loans, Federal 
Unsubsidized Stafford Loans, and 
Federal SLS Loans may not exceed the 
following:

(1) For a dependent undergraduate 
student, $23,000 minus any Direct 
Subsidized Loan and Federal Stafford 
Loan amounts, unless the student 
qualifies under paragraph (c) of this 
section for additional eligibility or 
qualified for that additional eligibility 
under the Federal SLS Program.

(2) For an independent undergraduate 
or a dependent undergraduate who 
qualifies for additional eligibility under 
paragraph (c) of this section or qualified 
for this additional eligibility under the 
Federal SLS Program, $46,000 minus 
any Direct Subsidized Loan and Federal 
Stafford Loan amounts.

(3) For a graduate or professional 
student, $138,500 including any loans 
for undergraduate study, minus any 
Direct Subsidized Loan, Federal Stafford 
Loan, and Federal SLS Program loan 
amounts.

(f) Direct PLUS Loans annual lim it. 
The total amount of all Direct PLUS 
Loans that a parent or parents may 
borrow on behalf of each dependent 
student for any academic year of study 
may not exceed the cost of attendance 
minus other estimated financial 
assistance for that student.

(gyDirect PLUS Loans aggregate lim it. 
The total amount of all Direct PLUS

Loans that a parent or parents may 
borrow on behalf of each dependent 
student for enrollment in an eligible 
program of study may not exceed the 
student’s cost of attendance minus other 
estimated financial assistance for that 
student for the entire period of 
enrollment.

(h) Loan lim it period. The annual loan 
limits apply to an academic year.

(i) Treatm ent o f D irect Consolidation  
Loans and Federal Consolidation Loans. 
The percentage of the outstanding 
balance on Direct Consolidation Loans 
or Federal Consolidation Loans counted 
against a borrower’s aggregate loan 
limits is calculated as follows:

(1) For Direct Subsidized Loans, the 
percentage equals the percentage of the 
original amount of the Direct 
Consolidation Loan or Federal 
Consolidation Loan attributable to the 
Direct Subsidized and Federal Stafford 
Loans.

(2) For Direct Unsubsidized Loans, 
the percentage equals the percentage of 
the original amount of the Direct 
Consolidation Loan or Federal 
Consolidation Loan attributable to the 
Direct Unsubsidized, Federal SLS, and 
Federal Unsubsidized Stafford Loans.

(j) Maximum loan amounts. In no case 
may a Direct Subsidized, Direct 
Unsubsidized, or Direct PLUS Loan 
amount exceed the student’s estimated 
cost of attendance for the period of 
enrollment for which the loan is 
intended, less—

(1) The student’s estimated financial 
assistance for that period; and

(2) In the case o f a Direct Subsidized 
Loan, the borrower’s expected family 
contribution for that period.
(Authority; 20 U.S.C. 1087a ef seq.)

§685.204 Deferment.
(a) (1) A Direct Loan borrower whose 

loan is eligible for interest subsidies and 
who meets the requirements described 
in paragraph (b) of this section is 
eligible for a deferment during which 
periodic installments of principal and 
interest need not be paid.

(2) A Direct Loan borrower whose 
loan is not eligible for interest subsidies 
and who meets the requirements 
described in paragraph (b) of this 
section is eligible for a deferment during 
which periodic installments of principal 
need not be paid but interest does 
accrue and is capitalized or paid by the 
borrower.

(b) Except as provided in paragraph
(d) of this section, a Direct Loan 
borrower is eligible for a deferment 
during any period during which the 
borrower meets any of the following 
requirements:

(l)(i) The borrower—

(A) Is carrying at least one-half the 
normal full-time work load for the 
course of study that the borrower is 
pursuing, as determined by the eligible 
school the borrower is attending;

(B) Is pursuing a course of study 
pursuant to a graduate fellowship 
program approved by the Secretary; or

(C) Is pursuing a rehabilitation 
training program, approved by the 
Secretary, for individuals with 
disabilities; and

(ii) The borrower is not serving in a 
medical internship or residency 
program, except for a residency program 
in dentistry.

(2) (i) The borrower is seeking and 
unable to find full-time employment.

(ii) For purposes of paragraph (b)(2)(i) 
of this section, the Secretary determines 
whether a borrower is eligible for a 
deferment due to the inability to find 
full-time employment using the 
standards and procedures set forth in 34 
CFR 682.210(h) with references to the 
lender understood to mean the 
Secretary.

(3) (i) The borrower has experienced or 
will experience an economic hardship.

(ii) For purposes of paragraph (b)(3)(i) 
of this section, the Secretary determines 
whether a borrower is eligible for a 
deferment due to an economic hardship 
using the standards and procedures set 
forth in 34 CFR 682.210(s)(6) with 
references to the lender understood to 
mean the Secretary.

(c) No deferment under paragraphs (b)
(2) or (3) of this section may exceed 
three years.

(d) If, at the time of application for a 
Direct Loan, a borrower has an 
outstanding balance of principal or 
interest owing on any FFEL Program 
loan that was made, insured, or 
guaranteed prior to July 1,1993, the 
borrower is eligible for a deferment 
during—

(1) the periods described in paragraph
(b) of this section; and

(2) the periods described in 34 CFR 
682.210(b), including those periods that 
apply to a “new borrower” as that term 
is defined in 34 CFR 682.210(b)(7).
(Authority: 20 U.S.C. 1087a et seq.)

§685.205 Forbearance.
(a) General. “Forbearance” means 

permitting the temporary cessation of 
payments, allowing an extension of time 
for making payments, or temporarily 
accepting smaller payments than 
previously scheduled. The borrower has 
the option to choose the form of 
forbearance. If payments of interest are 
forborne, they are capitalized. The 
Secretary grants forbearance if the 
borrower or endorser intends to repay 
the loan but requests forbearance and
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provides sufficient documentation to 
support this request, and—

fl) The Secretary determines that, due 
to poor health or other acceptable 
reasons, the borrower or endorser is 
currently unable to make scheduled 
payments;

(2) The borrower’s payments of 
principal are deferred under § 685*204 
and the Secretary does not subsidize the 
interest benefits on behalf of the 
borrower.

(3) The borrower is in a medical or 
dental internship or residency that must 
be successfully completed before the 
borrower may begin professional 
practice or service, or the borrower is 
serving in a medical or dental 
internship or residency program leading 
to a degree or certificate awarded by an 
institution of higher education, a 
hospital, or a health care facility that 
offers postgraduate training;

(4) The borrower is serving in a 
national service position for which the 
borrower or endorser is receiving a 
national service educational award 
under the National mid Community 
Service Trust Act of 1993;

(5) The borrower is eligible for loan 
forgiveness under the Federal Stafford 
Loan Forgiveness Demonstration 
Program, if the program is funded, for 
performing the type of service described 
in § 682.215(b); or

(6) For not more than three years 
during which the borrower or 
endorser—

(i) Is currently obligated to make 
payments on loans under title IV of the 
Act; and

(ii) The sum of these payments each 
month (or a proportional share if the 
payments are due less frequently than 
monthly) is equal to or greater than 20 
percent of the borrower’s or endorser’s 
total monthly gross income.

(b) Adm inistrative forbearance. In 
certain circumstances, the Secretary 
grants forbearance without requiring 
documentation from the borrower.
These circumstances include but are not 
limited to—

(1) A properly granted period of 
deferment for which the Secretary 
learns the borrower did not qualify;

(2) The period for which payments are 
overdue at the beginning of an 
authorized deferment period;

(3) The period beginning when the 
borrower entered repayment until the 
first payment due date was established;

(4) The period prior to a borrower’s 
filing of a bankruptcy petition;

(5) A period after the Secretary 
receives reliable information indicating 
that the borrower (or the student in the 
case of a Direct PLUS Loan) has died, or 
the borrower has become totally and

permanently disabled, until the 
Secretary receives documentation of 
death or total and permanent disability;

(6) Periods necessary for the Secretary 
to determine the borrower’s eligibility 
for discharge—

(1) Under § 685.213;
(ii) Under § 685.214; or
(iii) Due to the borrower’s or 

endorser’s (if applicable) bankruptcy;
(7) A period of up to three years in 

cases where the effect of a variable 
interest rate on a fixed-amount or 
graduated repayment schedule causes 
the extension of the maximum 
repayment term; or

(8) A period during which the 
Secretary has authorized forbearance 
due to a national military mobilization 
or other local or national emergency.

(c) P eriod o f  forbearan ce. (1) The 
Secretary grants forbearance for a period 
of up to one year.

(2) The forbearance is renewable, 
upon request of the borrower, for the 
duration of the period in which the 
borrower meets the condition required 
for the forbearance;
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.206 Borrower responsibilities and 
defenses.

(a) The borrower shall give the school 
the following information as part of the 
origination process for a Direct 
Subsidized, Direct -Unsubsidized, or 
Direct PLUS Loan:

(1) A statement, as described in 34 
GFRPart 668, that the loan'will be used 
for the cost of the student’s attendance*

(2) Information demonstrating that the 
borrower is eligible for the loan.

(3) Information, concerning thé 
outstanding FFEL Program and Direct 
Loan Program loans of the borrower 
and, for a parent borrower, of the 
student, including any Federal 
Consolidation Loan or Direct 
Consolidation Loan.

(4) A statement authorizing the school 
to release to the Secretary information 
relevant to the student’s eligibility to 
borrow or to have a parent borrow on 
the student’s behalf (e.g., the student’s 
enrollment status, financial assistance, 
and employment records).

(b) (1) The borrower shall promptly 
notify the Secretary of any change of 
name, address, student status to less 
than half-time, employer, or employer’s 
address; and

(2) The borrower shall promptly 
notify the school of any change in 
address during enrollment.

(c) Borrower defenses. (1) In any 
proceeding to collect on a Direct Loan, 
the borrower may assert as a defense 
against repayment, any act or omission 
of the school attended by the student

that would give rise to a cause of action 
against the school under applicable 
State law. These proceedings include, 
but are not limited to, the following:

(1) Tax refund offset proceedings 
under 34 CFR 30.33.

(ii) Wage garnishment proceedings 
under section 488A of the Act.

(iii) Salary offset proceedings for 
Federal employees under 34 CFR Part 
31.

(iv) Credit bureau reporting 
proceedings under 31 U.S.C. 3711(f).

(2) If the borrower’s defense against 
repayment is successful, the Secretary 
notifies the borrower that the borrower 
is relieved of the obligation to repay all 
or part of the loan and associated costs 
and fees that the borrower would 
otherwise be obligated to pay . The 
Secretary affords the borrower such 
further relief as the Secretary 
determines is appropriate under the 
circumstances. Further relief may 
include, but is not limited to, the 
following:

(1) Reimbursing the borrower for 
amounts paid toward the loan 
voluntarily or through enforced 
collection.

(ii) Determining that the borrower is 
not in default on the loan and is eligible 
to receive assistance under title IV of the 
Act.

(iii) Updating reports to credit
bureaus to which the Secretary 
previously made adverse credit reports 
with regard to the borrower’s Direct 
Loan. . .

(3) The Secretary may initiate an 
appropriate proceeding to require the 
school whose act or omission resulted 
in the borrower’s successful defense 
against repayment of a Direct Loan to 
pay to the Secretary the amount of the 
loan to which the defense applies. 
However, the Secretary does not initiate 
such a proceeding after the period for 
the retention of records described in
§ 685.309(c) unless the school received 
actual notice of the claim during that 
period.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.207 Obligation to repay.
(a) Obligation o f  repaym ent in 

general. (1) A borrower is obligated to 
repay the foil amount of a Direct Loan, 
including the principal balance, fees, 
any collection costs charged under 
§ 685.202(e), and any interest not 
subsidized by the Secretary, unless the 
borrower is relieved of the obligation to 
repay as provided in this part.

(2) The borrower’s repayment of a 
Direct Loan may also be subject to the 
deferment provisions in § 685.204, the 
forbearance provisions in §685.205, and 
the discharge provisions in §685.212.
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(b) Direct Subsidized Loan repaym ent
(1) During the period in which a 
borrower is enrolled at an eligible 
school on at least a half-time basis, the 
borrower is in an “iii-school” period 
and is not required to make payments 
on a Direct Subsidized Loan unless—

(1) The loan entered repayment before 
the in-school period began; and

(ii) The borrower has not been granted 
a deferment under § 685.204.

(2) (i) When a borrower ceases to be 
enrolled at an eligible school on at least 
a half-time basis, a six-month grace 
period begins, unless the grace period 
has been previously exhausted.

(ii) During a grace period, the * 
borrower is not required to make 
payments on a Direct Subsidized Loan.

(3) A borrower is not obligated to pay 
interest on a Direct Subsidized Loan for 
in-school or grace periods unless the 
borrower is required to make payments 
on the loan during those periods under 
paragraph (b)(1) of this section.

(4) The repayment period for a Direct 
Subsidized Loan begins the day after the 
grace period ends. A borrower is 
obligated to repay the loan under 
paragraph (a) of this section during the 
repayment period.

(c) Direct U nsubsidized Loan 
repayment. (1) During the period in 
which a borrower is enrolled at an 
eligible school on at least a half-time 
basis, the borrower is in an “in-school’' 
period and is not required to make 
payments of principal on a Direct 
Unsubsidized Loan unless—

(1) The loan entered repayment before 
the in-school period began; and

(ii) The borrower has not been granted 
a deferment under § 685.204.

(2) (i) When a borrower ceases to be 
enrolled at an eligible school on at least 
a half-time basis, a six-month grace 
period begins, unless the grace period 
has been previously exhausted.

(ii) During a grace period, the 
borrower is not required to make any 
principal payments on a Direct 
Unsubsidized Loan.

(3) A borrower is responsible for the 
interest that accrues on a Direct 
Unsubsidized Loan during in-school 
and grace periods. Interest begins to 
accrue on the day the first installment 
is disbursed. Interest that accrues may 
be capitalized or paid by the borrower.

(4) The repayment period for a Direct 
Unsubsidized Loan begins the day after 
the grace period ends. A borrower is 
obligated to repay die loan under 
paragraph (a) of this section during the 
repayment period.

(d) Direct PLUS Loan repaym ent. The 
repayment period for a Direct PLUS 
Loan begins on die day the loan is fully 
disbursed. Interest begins to accrue on

the day the first installment is 
disbursed. A borrower is obligated to 
repay the loan under paragraph (a) of 
this section during the repayment 
period.

(e) Direct Consolidation Loan  
repaym ent. (1) Except as provided in 
paragraphs (e)(2) and (e)(3) of this 
section, the repayment period for a 
Direct Consolidation Loan begins and 
interest begins to accrue on the day the 
loan is made. The borrower is obligated 
to repay the loan under paragraph (a) of 
fhis section during the repayment 
period.

(2) A borrower who obtains a Direct 
Subsidized Consolidation Loan during 
an in-school period will be subject to 
the repayment provisions in paragraph
(b) of this section.

(3) A borrower who obtains a Direct 
Unsubsidized Consolidation Loan 
during an in-school period will be 
subject to the repayment provisions in 
paragraph (c) of this section.

(f) Determining the date on which the 
grace period  begins fo r a  borrow er in a 
correspondence program . For a 
borrower of a Direct Subsidized or 
Direct Unsubsidized Loan who is a 
correspondence student, the grace 
period begins on the earliest of the 
date—

(1) The borrower completes the 
program;

(2) The borrower falls 60 days behind 
the due date for submission of a 
scheduled assignment, according to the 
schedule required in § 685.302.
However, a school may grant the 
borrower one restoration to in-school 
status if the borrower fails to  submit a 
lesson “within this 60-day period after 
the due date for submission of a 
particular assignment if, within the 60- 
day period, the borrower declares, in 
writing, an intention to continue in the 
program and an understanding that the 
required lessons must be submitted on 
time; or

(3) That is 60 days following the latest 
allowable date established by the school 
for completing the program under the 
schedule required under § 685.302. 
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.208 Repayment plans.
(a) General. (1) A borrower may repay 

a Direct Subsidized Loan, a Direct 
Unsubsidized Loan, a Direct Subsidized 
Consolidation Loan, or a Direct 
Unsubsidized Consolidation Loan under 
the standard repayment plan, the 
extended repayment plan, the graduated 
repayment plan, or the income 
contingent repayment plan.

(2) A borrower may repay a Direct 
PLUS Loan or a Direct PLUS 
Consolidation Loan under the standard

repayment plan, the extended 
repayment plan, or the graduated 
repayment plan.

(3) The Secretary may provide an 
alternative repayment plan in 
accordance with paragraph (g) of this 
section.

(4) All Direct Loans obtained by one 
borrower must be repaid together under 
the same repayment plan, except that a 
borrower of a Direct PLUS Loan or a 
Direct PLUS Consolidation Loan may 
repay the Direct PLUS Loan or the 
Direct PLUS Consolidation Loan 
separately from other Direct Loans 
obtained by that borrower. <

(b) Standard repaym ent plan. (1) 
Under the standard repayment plan, a 
borrower shall repay a loan in hill 
within ten years from the date the loan 
entered repayment by making fixed 
monthly payments.

(2) Periods of authorized deferment or 
forbearance are not included in the ten- 
year repayment period.

(3) A borrower's payments under the 
standard repayment plan are at least $50 
per month, except that a borrower’s 
final payment may be less than $50.

(4) The number of payments or the 
fixed monthly repayment amount may 
be adjusted to reflect changes in the 
variable interest rate identified in
§ 685.202(a).

(c) Extended repaym ent plan. (1) 
Under the extended repayment plan, a 
borrower shall repay a loan in full by 
making fixed monthly payments within 
an extended period of time that varies 
with the total amount of the borrower’s 
loans, as described in paragraph (e) of 
this section.

(2) Periods of deferment and 
forbearance are not included in the 
number of years of repayment.

(3) A borrower makes fixed monthly 
payments of at least $50, except that a 
borrower’s final payment may be less 
than $50.

(4) The number of payments or the 
fixed monthly repayment amount may 
be adjusted to reflect changes in the 
variable interest rate identified in
§ 685.202(a).

(d) G raduated repaym ent plan. (1) 
Under the graduated repayment plan, a 
borrower shall repay a loan in full by 
making payments at two or more levels 
within a period of time that varies with 
the total amount of the borrower’s loans, 
as described in paragraph (e) of this 
section.

(2) Periods of deferment and 
forbearance are not included in the 
number of years of repayment.

(3) The number of payments or the 
monthly repayment amount may be 
adjusted to reflect changes in the
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variable interest rate identified in 
§ 685.202(a).

(4) No scheduled payment under the 
graduated repayment plan may be less 
than the amount of interest accrued on 
the loan between monthly payments, 
less than 50 percent of the payment 
amount that would be required under 
the standard repayment plan, or more 
than 150 percent of the payment amount 
that would be required under the 
standard repayment plan.

(e) Repaym ent period  fo r  the extended  
and graduated plans. Under the 
extended and graduated repayment 
plans, if the total amount of the 
borrower’s Direct Loans is—

(1) Less than $10,000, the borrower 
shall repay the loans within 12 years of 
entering repayment;

(2) Greater than or equal to $10,000 
but less than $20,000, the borrower shall 
repay the loans within 15 years of 
entering repayment;

(3) Greater than or equal to $20,000 
but less than $40,000, the borrower shall 
repay the loans within 20 years of 
entering repayment;

(4) Greater than or equal to $40,000 
but less than $60,000, the borrower shall 
repay the loans within 25 years of 
entering repayment; and

(5) Greater than or equal to $60,000, 
the borrower shall repay the loans 
within 30 years of entering repayment.

(f) Incom e contingent repaym ent plan.
(1) Under the income contingent 
repayment plan, a borrower’s monthly 
repayment amount is generally based on 
the total amount of the borrower’s (and, 
in some circumstances, the borrower’s 
spouse’s) Direct Loans, family size, and 
Adjusted Gross Income (AGI) reported 
by the borrower for the most recent year 
for which the Secretary has obtained 
income information. In the case of a 
married borrower who files a joint 
Federal income tax return, the 
borrower’s AGI includes the income of 
the borrower’s spouse. A borrower shall 
make payments on a loan until the loan 
is repaid in full or until the loan has 
been in repayment through the end of 
the income contingent repayment 
period.

(2) The regulations in effect at the 
time a borrower’s first Direct Loan 
enters repayment govern the method for 
determining the borrower’s monthly 
repayment amount for all of the 
borrower’s Direct Loans, unless—

(i) The Secretary amends the 
regulations relating to a borrower’s 
monthly repayment amount under the 
income contingent repayment plan; and

(ii) The borrower submits a written 
request that the amended regulations 
apply to the repayment of the 
borrower’s Direct Loans.

(3) Provisions governing the income 
contingent repayment plan are set out in 
§685.209.

(g) A lternative repaym ent. (1) The 
Secretary may provide an alternative 
repayment plan for a borrower who 
demonstrates to the Secretary’s 
satisfaction that the terms and 
conditions of the repayment plans 
specified in paragraphs (b) through (f) of 
this section are not adequate to 
accommodate the borrower’s 
exceptional circumstances.

(2) The Secretary may require a 
borrower to provide evidence of the 
borrower’s exceptional circumstances 
before permitting the borrower to repay 
a loan under an alternative repayment 
plan.

(3) If the Secretary agrees to permit a 
borrower to repay a loan under an 
alternative repayment plan, the 
Secretary notifies the borrower in 
writing of the terms of the plan. After 
the borrower receives notification of the 
terms of the plan, the borrower may 
accept the plan or choose another 
repayment plan.

(4) A borrower shall repay a loan 
under an alternative repayment plan 
within 30 years of the date the loan 
entered repayment, not including 
periods of deferment and forbearance.

(5) If the amount of a borrower’s 
monthly payment under an alternative 
repayment plan is less than the accrued 
interest on the loan, the unpaid interest 
is capitalized until the outstanding 
principal amount is 10 percent greater 
than the original principal amount.
After the outstanding principal amount 
is 10 percent greater than the original 
principal amount, interest continues to 
accrue but is not capitalized. For 
purposes of this paragraph, the original 
principal amount is the amount owed 
by the borrower when the borrower 
enters repayment.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.209 Income contingent repayment 
plan.

(a) General. (1) Under the income 
contingent repayment plan described in 
§ 685.208(f), a borrower may choose to 
repay under the formula described in 
paragraph fb) or may choose to have 
payments capped as described in 
paragraph (c). The amount calculated 
under paragraph (b) is called the 
“formula amount," and the amount 
calculated under paragraph (c) is called 
the “capped amount.”

(2) Borrowers may choose to repay 
either the formula amount or the capped 
amount when they enter repayment and 
may change between the options one 
time each year.

(3) The Secretary may determine that 
special circumstances, such as a loss of 
employment by the borrower or the 
borrower’s spouse, warrant an 
adjustment to the borrower’s repayment 
obligations.

(4) Married borrowers may repay their 
loans jointly if they meet the following 
requirements:

(1) The spouses have both chosen 
either the formula amount or the capped 
amount.

(ii) The spouses filed a joint Federal 
income tax return for the most recent 
year for which the Secretary has 
obtained income information.

(iii) The spouses submit a written 
request to the Secretary that includes 
their names and social security 
numbers.

(5) Examples of the calculation of 
monthly repayment amounts and tables 
that shows monthly repayment amounts 
for borrowers at various income and 
debt levels are included in Appendix A 
to this part.

(b) Form ula amount. (1) General, (i) If 
a borrower chooses to pay the formula 
amount under the income contingent 
repayment plan, the borrower generally 
makes monthly payments that are 
calculated using a percentage of the 
borrower’s Adjusted Gross Income (AGI) 
called the “payback rate.”

(ii) A borrower’s monthly payment is 
equal to the borrower’s AGI multiplied 
by the payback rate, divided by 12 
months. However, a borrower’s monthly 
payment is never larger than 20 percent 
of the borrower’s discretionary income 
as defined in paragraph (b)(l)(iii) of this 
section, divided by 12 months. 
Additionally, if the monthly repayment 
amount is less than $15, the borrower is 
not required to make a payment.

(iii) For purposes of this section, 
discretionary income is defined as a 
borrower’s AGI minus the amount of the 
“HHS Poverty Guideline for all States 
(except Alaska and Hawaii) and the 
District of Columbia” as published by 
the United States Department of Health 
and Human Services on an annual 
basis.1 If a borrower provides 
documentation acceptable to the 
Secretary that the borrower has more 
than one person in the borrower’s 
family, the Secretary applies the HHS 
Poverty Guideline for the borrower’s 
family size.

(2) Payback rate, (i) A borrower’s 
payback rate is based upon the 
borrower’s Direct Loan debt when the

1 The HHS Poverty Guidelines are available from 
the Office of the Assistant Secretary for Planning 
and Evaluation, Department of Health and Human 
Services (HHS), Room 438F, Humphrey Building, 
200 Independence Avenue, S.W., Washington, D.C. 
20201 .
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borrower’s first loan enters repayment 
and does not change unless the 
borrower obtains another Direct Loan or 
the borrower and the borrower’s spouse 
obtain approval to repay their loans 
jointly under paragraph (a)(4) of this 
section. If the borrower obtains another 
Direct Loan, a new payback rate for all 
of the borrower’s Direct Loans is 
calculated on the basis of the combined 
amounts of the loans when the last loan 
enters repayment. If the borrower and 
the borrower’s spouse repay the loans 
jointly, the provisions under (b)(3)
apply- - ,

(ii) If the total amount of a borrower’s 
Direct Loans is less than or equal to 
$1,000, the payback rate is four percent. 
If the total amount of a borrower's Direct 
Loans is greater than $1,000, the 
payback rate is four percent plus an 
additional percent that begins at zero 
and increases at a rate of 0.2 percent for 
each additional $1,000 borrowed up to
a maximum payback rate of 15 percent.

(iii) More specifically, if the total 
amount of a borrower’s Direct Loans is 
greater than $1,000, the payback rate is 
the lesser of 0.15 or the following: 6.04 
+ (debt * 1,000) (0.000002).

(3) Exception fo r  certain m arried  
borrowers, (i) The combined monthly 
payment amount for married borrowers 
who repay their loans jointly under 
paragraph (a)(4) of this section and who 
repay the formula amount is the total of 
the individual monthly payment 
amounts for each borrower calculated 
under paragraph (b)(l)(ii) of this section.

(ii) The payback rate for each 
borrower is calculated separately on the 
basis of the amount of the outstanding 
debt on the borrower’s Direct Loans at 
the time the borrower enters into joint 
repayment with the borrower's spouse. 
For purposes of this paragraph, the 
Secretary assumes that the AGI for each 
borrower is proportionate to the relative 
size of the borrower’s individual debt.

(iii) For purposes of determining 
whether a borrower’s payment amount 
is larger than 20 percent of the 
borrower’s discretionary income under 
paragraph (b)(l)(ii), a portion of the 
appropriate HHS Poverty Guideline for 
the borrowers’ family size is applied to 
each borrower in proportion to the 
relative size of the individual borrower’s 
debts.

(iv) If the combined monthly 
repayment amount is less than $15, the 
borrowers are not required to make a 
payment.

fv) The amount of a borrower’s 
individual monthly payment is applied 
to the borrower’s debt, except that the 
Secretary credits joint payments toward 
interest accrued on any loan before any 
payment is credited to principal,

(c) C apped amount. (1) General If a 
borrower’s monthly payments 
calculated under the formula amount as 
determined in paragraph (b) are greater 
than the capped amount calculated 
under paragraph (c)(2), the borrower 
may choose to repay the capped 
amount.

(2) Calculation o f the capped  amount.
(i) The capped amount is the amount 
that a borrower would repay monthly 
over 12 years using standard 
amortization or $15, whichever is 
greater.

(ii) The amount of the cap is 
recalculated on an annual basis to 
include changes in the variable rate.

(iii) After periods in which a borrower 
makes payments that are less than 
interest accrued on the loan, the amount 
of the cap is recalculated. If the new cap 
is larger than the existing cap, the new 
cap is applied. If the new cap is smaller 
than or equal to the existing cap, the 
existing cap is applied.

(3) Exception to the calculation o f the 
capped  amount fo r  certain m arried  
borrowers. The capped amount for 
married borrowers who repay jointly 
under paragraph (a)(4) of this section is 
the same amount as calculated under 
paragraph (c)(2) of this section except 
that the amount is based on the 
combined Direct Loan debt of the 
borrowers.

(d) Other featu res o f  the incom e 
contingent repaym ent plan. (1) 
Alternative docum entation o f  incom e. If 
a borrower’s AGI is not available or if, 
in the Secretary’s opinion, the 
borrower’s reported AGI does not 
reasonably reflect the borrower’s current 
income, the Secretary may use other 
documentation of income provided by 
the borrower to calculate the borrower’s 
monthly repayment amount.

(2) Repaym ent period, (i) The 
maximum repayment period under the 
income contingent repayment plan is 25 
years.

(ii) The repayment period includes 
periods in which the borrower makes 
payments under the standard repayment 
plan and under extended repayment 
plans in which payments are based on
a repayment period that is up to 12 
years. The repayment period does not 
include periods in which the borrower 
makes payments under the graduated 
and alternative repayment plans or 
periods of authorized deferment or 
forbearance. The repayment period also 
does not include periods in which the 
borrower makes payments under an 
extended repayment plan in which 
payments are based on a repayment 
period that is longer than 12 years.

(iii) If a borrower repays more than 
one loan under the income contingent

repayment plan, a separate repayment 
period for each loan begins when that 
loan enters repayment.

(iv) If a borrower has not repaid a loan 
in full at the end of the 25-year 
repayment period under the income 
contingent repayment plan, the 
Secretary cancels the unpaid portion of 
the loan.

(v) At the beginning of the repayment 
period under the income contingent 
repayment plan, a borrower shall make 
monthly payments of the amount of 
interest that accrues on the borrower’s 
Direct Loans until the Secretary 
calculates the borrower’s monthly 
repayment amount on the basis of the 
borrower’s income.

(3) Lim itation oh capitalization  o f 
interest. If the amount of a borrower’s 
monthly payment is less than the 
accrued interest, the unpaid interest is 
capitalized until the outstanding 
principal amount is ten percent greater 
than the original principal amount.
After the outstanding principal amount 
is ten percent greater than the original 
amount, interest continues to accrue but 
is not capitalized. For purposes of this 
paragraph, the original amount is the 
amount owed by the borrower when the 
borrower enters repayment.

(4) N otification o f  term s and  
conditions. When a borrower elects or is 
required by the Secretary to repay a loan 
under the income contingent repayment 
plan, the Secretary notifies the borrower 
of the terms and conditions of the plan, 
including—

(i) That the Internal Revenue Service 
will disclose certain tax return 
information to the Secretary or the 
Secretary’s agents; and

(ii) That if the borrower believes that 
special circumstances warrant an 
adjustment to the borrower’s repayment 
obligations, as described in
§ 685.209(a)(3), the borrower may 
contact the Secretary and obtain the 
Secretary’s determination as to whether 
an adjustment is appropriate.

(5) Consent to disclosure o f tax return 
inform ation, (i) A borrower shall 
provide written consent to the 
disclosure of certain tax return 
information by the Internal Revenue 
Service (IRS) to agents of the Secretary 
for purposes of calculating a monthly 
repayment amount and servicing and 
collecting a loan under the income 
contingent repayment plan. The 
borrower shall provide consent by 
signing a consent form, developed 
consistent with 26 CFR 301.6103(c)-l 
and provided to the borrower by the 
Secretary, and shall return the signed 
form to the Secretary.

(ii) The borrower shall consent to 
disclosure of tile borrower’s taxpayer
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identity information as defined in 26 
U.S.C. 6103(b)(6), tax filing status, and 
AGI.

(iii) The borrower shall provide 
consent for a period of five years from 
the date the borrower signs the consent 
form. The Secretary provides the 
borrower a new consent form before that 
period expires. The IRS does not 
disclose tax return information after the 
IRS has processed a borrower’s 
withdrawal of consent.

(iv) The Secretary designates the 
standard repayment plan for a borrower 
who selects the income contingent 
repayment plan but—

(A) Fails to provide the required 
written consent;

(B) Fails to renew written consent 
upon the expiration of the five-year 
period for consent; or

(C) Withdraws consent and does not 
select another repayment plan.

(v) If a borrower defaults and the 
Secretary designates the income 
contingent repayment plan for the 
borrower but the borrower fails to 
provide the required written consent, 
the Secretary mails a notice to the 
borrower establishing a repayment 
schedule for the borrower.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.210 Choice of repayment plan.
(a) Initial selection  o f a  repaym ent 

plan. (1) Before a Direct Loan enters into 
repayment, the Secretary provides the 
borrower a description of the available 
repayment plans and requests thè 
borrower to select one. A borrower may 
select a repayment plan before the loan 
enters repayment by notifying the 
Secretary of the borrower’s selection in 
writing.

(2) If a borrower does not select a 
repayment plan, the Secretary 
designates die standard repayment plan 
described in § 685.208(b) for the 
borrower.

(b) Changing repaym ent plans. (1) A 
borrower may change repayment plans 
at any time after the loan has entered 
repayment by notifying the Secretary. 
However, a borrower who is repaying a 
defaulted loan under the income 
contingent repayment plan under
§ 685.211(c)(3)(ii) may not change to 
another repayment plan unless—

(i) The borrower was required to and 
did make a payment under the income 
contingent repayment plan in each of 
the prior three (3) months; or

(ii) The borrower was not required to 
make payments but made three 
reasonable and affordable payments in 
each of the prior three months; and

(iii) The borrower makes and the 
Secretary approves a request to change 
plans.

(2)(i) A borrower may not change to 
a repayment plan that has a maximum 
repayment period of less than the 
number of years the loan has already 
been in repayment, except that a 
borrower may change to the income 
contingent repayment plan at any time.

(ii) If a borrower changes plans, the 
repayment period is the period provided 
under the borrower’s new repayment 
plan, calculated from the date the loan 
initially entered repayment. However, if 
a borrower changes to the income 
contingent repayment plan, the 
repayment period is calculated as 
described in § 685.209(d)(2).
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.211 Miscellaneous repayment 
provisions.

(a) Payment application  and  
prepaym ent. (1) The Secretary applies 
any payment first to any accrued 
charges and collection costs, then to any 
outstanding interest, and then to 
outstanding principal.

(2) A borrower may prepay all or part 
of a loan at any time without penalty.
If a borrower pays any amount in excess 
of the amount due, the excess amount 
is a prepayment.

(3) If a prepayment equals or exceeds 
the monthly repayment amount under 
the borrower’s repayment plan, the 
Secretary—

(1) Applies the prepaid amount 
according to paragraph (a)(1) of this 
section;

(ii) Advances the due date of the next 
payment unless the borrower requests 
otherwise; and

(iii) Notifies the borrower of any 
revised due date for the next payment.

(4) If a prepayment is less than the 
monthly repayment amount, the 
Secretary applies the prepayment 
according to paragraph (a)(1) of this 
section.

(b) Refunds from  schools. The 
Secretary applies any refund due to a 
borrower that the Secretary receives 
from a school under § 668.22 against the 
borrower’s outstanding principal and 
notifies the borrower of the refund.

(c) Default. (1) A cceleration . If a 
borrower defaults on a Direct Loan, the 
entire unpaid balance and accrued 
interest are immediately due and 
payable.

(2) Collection charges. If a borrower 
defaults on a Direct Loan, the Secretary 
assesses collection charges in 
accordance with § 685.202(e).

(3) Collection o f  a defau lted  loan , (i) 
The Secretary may take any action 
authorized by law to collect a defaulted 
Direct Loan including, but not limited 
to, filing a lawsuit against the borrower, 
reporting the default to national credit

bureaus, requesting the Internal 
Revenue Service to offset the borrower’s 
Federal income tax refund, and 
garnishing the borrower’s wages.

(ii) If a borrower defaults on a Direct 
Subsidized Loan, a Direct Unsubsidized 
Loan, a Direct Unsubsidized 
Consolidation Loan or a Direct 
Subsidized Consolidation Loan, the 
Secretary may designate the income 
contingent repayment plan for the- 
borrower.

(d) Ineligible borrowers. (1) The 
Secretary determines that a borrower is 
ineligible if, at the time the loan was 
made and without the school’s or the 
Secretary’s knowledge, the borrower (or 
the student on whose behalf a parent 
borrowed) provided false or erroneous 
information or took actions that caused 
the borrower or student—

(1) To receive a loan for which the 
borrower is wholly or partially 
ineligible;

(ii) To receive interest benefits for 
which the borrower was ineligible; or

(iii) To receive loan proceeds for a 
period of enrollment for which the 
borrower was not eligible.

(2) If the Secretary makes the 
determination described in paragraph
(d)(1) of this section, the Secretary sends 
an ineligible borrower a demand letter 
that requires the borrower to repay some 
or all of a loan, as appropriate. The 
demand letter requires that within 30 
days from the date the letter is mailed, 
the borrower repay any principal 
amount for which the borrower is 
ineligible and any accrued interest, 
including interest subsidized by the 
Secretary, through the previous quarter.

(3) If a borrower fails to comply with 
the demand letter described in 
paragraph (d)(2) of this section, the 
borrower is in default on the entire loan.

(4) A borrower may not consolidate a 
loan under § 685.215 for which the 
borrower is wholly or partially 
ineligible.

(e) R ehabilitation o f  defau lted  loans.
A defaulted Direct Loan is rehabilitated 
if the borrower makes 12 consecutive 
on-time, reasonable, and affordable 
monthly payments. The amount of such 
a payment is determined on the basis of 
the borrower’s total financial 
circumstances. If a defaulted loan is 
rehabilitated, the Secretary instructs any 
credit bureau to which the default was 
reported to remove the default from the 
borrower’s credit history.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.212 Discharge of a loan obligation.
(a) Death. If the Secretary receives 

acceptable documentation that a 
borrower (or the student on whose 
behalf a parent borrowed) has died, the
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Secretary discharges the obligation of 
the borrower and any endorser to make 
any further payments on the loan.

(b) Total ana perm anent disability. If 
the Secretary receives acceptable 
documentation that a borrower has 
become totally and permanently 
disabled, the Secretary discharges the 
obligation of the borrower and any 
endorser to make any further payments 
on the loan. A borrower is not 
considered totally and permanently 
disabled based on a condition that 
existed at the time the borrower applied 
for the loan unless the borrower’s 
condition substantially deteriorated 
after the loan was made so as to render 
the borrower totally and permanently 
disabled.

(c) Bankruptcy. If a borrower’s 
obligation to repay a loan is discharged 
in bankruptcy, the Secretary does not 
require the borrower or any endorser to 
make any further payments on the loan.

(d) C losed schools. If a borrower 
meets the requirements in § 685.213, the 
Secretary discharges the obligation of 
the borrower and any endorser to make 
any further payments on the loan.

(e) F alse certification and  
unauthorized disbursem ent. If a 
borrower meets the requirements in 
§685.214, the Secretary discharges the 
obligation of the borrower and any 
endorser to make any further payments 
on the loan.

(f) Paym ents received after eligibility  
for discharge. The Secretary returns to 
the sender, or, for a discharge based on 
death, the borrower’s estate, those 
payments received after the 
requirements for discharge have been 
met.

(g) Loan forgiveness dem onstration  
program. If funds are appropriated for 
the loan forgiveness demonstration 
program authorized by section 428J of 
the Act, the Secretary follows the 
procedures and applies the standards in 
34 CFR 682.215 for borrowers under the 
Direct Loan Program.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.213 Closed school discharge.
(a) General. (1) The Secretary 

discharges the borrower’s (and any 
endorser’s) obligation to repay a Direct 
Loan in accordance with the provisions 
of this section if the borrower (or the 
student on whose behalf a parent 
borrowed) did not complete the program 
of study for which the loan was made 
because the school at which the 
borrower (or student) was enrolled 
closed, as described in paragraph (c) of 
this section.

(2) For purposes of this section—
(i) A school’s closure date is the date 

that the school ceases to provide

educational instruction in all programs, 
as determined by the Secretary; and

(ii) “School” means a school’s main 
campus or any location or branch of the 
main campus.

(b) R elief pursuant to discharge. (1) 
Discharge under this section relieves the 
borrower of any past or present 
obligation to repay the loan and any 
accrued charges or collection costs with 
respect to the loan.

(2) The discharge of a loan under this 
section qualifies the borrower for 
reimbursement of amounts paid 
voluntarily or through enforced 
collection on the loan.

(3) The Secretary does not regard a 
borrower who has defaulted on a loan 
discharged under this section as in 
default on the loan after discharge, and 
such a borrower is eligible to receive 
assistance under programs authorized 
by title IV of the Act.

(4) The Secretary, reports the 
discharge of a loan under this section to 
all credit reporting agencies to which 
the Secretary previously reported the 
status of the loan.

(c) Borrower qualification fo r  
discharge. In order to qualify for 
discharge of a loan under this section,
a borrower shall submit to the Secretary 
a written request and sworn statement, 
and the factual assertions in the 
statement must be true. The statement 
need not be notarized but must be made 
by the borrower under penalty of 
perjury. In the statement, the borrower 
shall—

(1) State that the borrower (or the 
student on whose behalf a parent 
borrowed)—

(1) Received the proceeds of a loan to 
attend a school;

(ii) Did not complete the program of 
study at that school because the school 
closed while the student was enrolled, 
or the student withdrew from the school 
not more than 90 days before the school 
closed (or longer in exceptional 
circumstances); and

(iii) Did not complete the program of 
study through a teach-out at another 
school or by transferring academic 
credits or hours earned at the closed 
school to another school;

(2) State whether the borrower (or 
student) has made a claim with respect 
to the school’s closing with any third 
party, such as the holder of a 
performance bond or a tuition recovery 
program, and, if so, the amount of any 
payment received by the borrower (or 
student) or credited to the borrower’s 
loan obligation; and

(3) State that the borrower (or 
student)—

(i) Agrees to provide to the Secretary 
upon request other documentation

reasonably available to the borrower 
that demonstrates that the borrower 
meets the qualifications for discharge 
under this section; and

(ii) Agrees to cooperate with the 
Secretary in enforcement actions in 
accordance with paragraph (d) of this 
section and to transfer any right to 
recovery against a third party to the 
Secretary in accordance with paragraph
(e) of this section.

(d) C ooperation by borrow er in 
enforcem ent actions. (1) In order to 
obtain a discharge under this section, a 
borrower shall cooperate with the 
Secretary in any judicial or 
administrative proceeding brought by 
the Secretary to recover amounts 
discharged or to take other enforcement 
action with respect to the conduct on 
which the discharge was based. At the 
request of the Secretary and upon the 
Secretary’s tendering to the borrower 
the fees and costs that are customarily 
provided in litigation to reimburse 
witnesses, the borrower shall—

(1) Provide testimony regarding any 
representation made by the borrower to 
support a request for discharge;

Cii) Produce any documents 
reasonably available to the borrower 
with respect to those representations; 
and

(iii) If required by the Secretary, 
provide a sworn statement regarding 
those documents and representations.

(2) The Secretary denies the request 
for a discharge or revokes the discharge 
of a borrower who—

(1) Fails to provide the testimony, 
documents, or a sworn statement 
required under paragraph (d)(1) of this 
section; or

(ii) Provides testimony, documents, or 
a sworn statement that does not support 
the material representations made by 
the borrower to obtain the discharge.

(e) Transfer to the Secretary o f  
borrow er’s right o f  recovery against third 
parties. {1) Upon discharge under this 
section, the borrower is deemed to have 
assigned to and relinquished in favor of 
the Secretary any right to a loan refund 
(up to the amount discharged) that the 
borrower (or student) may have by 
contract or applicable law with respect 
to the loan or the enrollment agreement 
for the program for which the loan was 
received, against the school, its 
principals, its affiliates and their 
successors, its sureties, and any private 
fund, including the portion of a public 
fund that represents funds received 
from a privaté party.

(2) The provisions of this section 
apply notwithstanding any provision of 
State law that would otherwise restrict 
transfer of those rights by the borrower 
(or student), limit or prevent a transferee
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from exercising those rights, or establish 
procedures or a scheme of distribution 
that would prejudice the Secretary’s 
ability to recover on those rights.

(3) Nothing in this section limits or 
forecloses the borrower’s (or student’s) 
right to pursue legal and equitable relief 
regarding disputes arising from matters 
unrelated to the discharged Direct Loan.

(f) D ischarge procedures. (1) After 
confirming the date of a school’s 
closure, the Secretary identifies any 
Direct Loan borrower (or student on 
whose behalf a parent borrowed) who 
appears to have been enrolled at the 
school on the school closure date or to 
have withdrawn not more than 90 days 
prior to the closure date.

(2) If the borrower’s current address is 
known, the Secretary mails the borrower 
a discharge application and an 
explanation of the qualifications and 
procedures far obtaining a discharge. 
The Secretary also promptly suspends 
any efforts to collect from the borrower 
on any affected loan. The Secretary may 
continue to receive borrower payments.

(3) If the borrower’s current address is 
unknown, the Secretary attempts to 
locate the borrower and determines the 
borrower’s potential eligibility for a 
discharge under this section by 
consulting with representatives of the 
closed school, the school’s licensing 
agency, the school’s accrediting agency, 
and other appropriate parties. If the 
Secretary learns the hew address of a 
borrower, the Secretary mails to the 
borrower a discharge application and 
explanation and suspends collection, as 
described in paragraph (f)(2) of this 
section.

(4) If a borrower fails to submit the 
written request and sworn statement 
described in paragraph (c) of this 
section within 60 days of the Secretary’s 
mailing the discharge application, the 
Secretary resumes collection and grants 
forbearance of principal and interest for 
the period in which collection activity 
was suspended. The Secretary may 
capitalize any interest accrued and not 
paid during that period.

(5) If the Secretary determines that a 
borrower who requests a discharge 
meets the qualifications for a discharge, 
the Secretary notifies the borrower in 
writing of that determination.

(6) If the Secretary determines that a 
borrower who requests a discharge does 
hot meet the qualifications for a 
discharge, the Secretary notifies that 
borrower in writing of that 
determination and the reasons for the 
determination.
(Authority: 20 U.S.C. 1087a et seq.)

§685.214 Discharge for false certification 
of student eligibility or unauthorized 
payment

(a) Basis fo r  discharge. (1) False 
certification . The Secretary discharges a 
borrower’s (and any endorser’s) 
obligation to repay a Direct Loan in ' 
accordance with the provisions of this 
section if a school falsely certifies the 
eligibility of the borrower (or the 
student on whose behalf a parent 
borrowed) to receive the loan. The 
Secretary considers a student’s 
eligibility to borrow to have been falsely 
certified by the school if the school—

(1) Certified the student’s eligibility 
for a Direct Loan on the basis of ability 
to benefit from its training and the 
student did not meet the eligibility 
requirements described in 34 CFR part 
668 and section 484(d) of the Act, as 
applicable;

(ii) Signed the borrower’s name on the 
- loan application or promissory note 

without the borrower's authorization; or
(in) Certified the eligibility of a 

student who, because of a physical or 
mental condition, age, criminal record, 
or other reason accepted by the 
Secretary, would not meet the 
requirements for employment (in the 
student’s State of residence when the 
loan was certified) in the occupation for 
which the training program supported 
by the loan was intended.

(2) U nauthorized paym ent. The 
Secretary discharges a borrower’s (and 
any endorser’s) obligation to repay a 
Direct Loan if the school, without the 
borrower’s authorization, endorsed the 
borrower’s loan check or signed the 
borrower’s authorization for electronic 
funds transfer, unless the proceeds of 
the loan were delivered to the student 
or applied to charges owed by the 
student to the school.

(b) R elief pursuant to discharge. (1) 
Discharge for false certification under 
paragraph (a)(1) of this section relieves 
the borrower of any past or present 
obligation to repay the loan and any 
accrued charges and collection costs 
with respect to the loan.

(2) Discharge for unauthorized 
payment under paragraph (a)(2). of this 
section relieves the borrower of the 
obligation to repay the amount of the 
payment discharged.

(3) The discharge under this section 
qualifies the borrower for 
reimbursement of amounts paid 
voluntarily or through enforced 
collection on the discharged loan or 
payment.

(4) The Secretary does not regard a 
borrower who has defaulted on a loan 
discharged under this section as in 
default on the loan after discharge, and 
such a borrower is eligible to receive

assistance under programs authorized 
by title IV of the Act.

(5) The Secretary reports the 
discharge under this section to all credit 
reporting agencies to which the 
Secretary previously reported the status 
of the loan.

(c) Borrower qualification fo r  
discharge. In order to qualify for 
discharge under this section, the 
borrower shall submit to the Secretary a 
written request and a sworn statement, 
and the factual assertions in the 
statement must be true. The statement 
need not be notarized but must Le made 
by the borrower under penalty of 
perjury. In the statement, the borrower 
shall meet the requirements in 
paragraphs (c) (1) through (5) of this 
section.

(1) A bility to b en efit In the case of a 
borrower requesting a discharge based 
on the school’s defective testing of the 
student’s ability to benefit, the borrower 
shall state that the borrower (or the 
student on whose behalf a parent 
borrowed)—

(1) Received a disbursement of a loan 
to attend a school;

(ii) Received a Direct Loan at that 
school on the basis of an ability to 
benefit from the school’s training and 
did not meet the eligibility requirements 
described in 34 CFR Part 668 and 
section 484(d) of the Act, as applicable; 
and

(iii) Either—
(A) Withdrew from the school and did 

not find employment in the occupation 
for which the training program was 
intended; or

(B) Completed the training program 
for which the loan was made, made 
reasonable attempts to obtain 
employment in the occupation for 
which the program was intended, and 
was not able to find employment in that 
occupation or obtained employment in 
that occupation only after receiving 
additional training that was not 
provided by the school that certified the 
loan.

(2) U nauthorized loan . In the case of 
a borrower requesting a discharge 
because the school signed the 
borrower’s name on the loan application 
or promissory note without the 
borrower’s authorization, the borrower 
shall—

(i) State that he or she did not sign the 
document in question or authorize the 
school to do so; and

(ii) Provide five different specimens of 
his or her signature, two of which must 
be within one year before or after the 
date of the contested signature.

(3) U nauthorized paym ent. In the case 
of a borrower requesting a discharge 
because the school, without the
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borrower’s authorization, endorsed the 
borrower’s loan check or signed the 
borrower’s authorization for electronic 
funds transfer, the borrower shall—

(i) State that he or she did not endorse 
the loan check or sign the authorization 
for electronic funds transfer or authorize 
the school to do so;

(ii) Provide five different specimens of 
his or her signature, two of which must 
be within one year before or after the 
date of the contested signature;

(iii) State that the proceeds of the 
contested disbursement were not 
delivered to the student or applied to 
charges owed by the student to the 
school.

(4) Claim to third party. The borrower 
shall state whether the borrower (or 
student) has made a elaim with respect 
to the school’s false certification or 
unauthorized payment with any third 
party, such as the holder of a 
performance bond or a tuition recovery 
program, and, if so, the amount of any 
payment received by the borrower (or 
student) or credited to the borrower’s 
loan obligation.

(5) Cooperation with Secretary. The 
borrower shall state that the borrower 
(or student)—

(1) Agrees to provide to the Secretary 
upon request other documentation 
reasonably available to the borrower 
that demonstrates that the borrower 
meets the qualifications for discharge 
under this section; and

(ii) Agrees to cooperate with the 
Secretary in enforcement actions as 
described in § 685.213(d) and to transfer 
any right to recovery against a third 
party to the Secretary as described in 
§ 685.213(e). '

(d) Discharge procedures. (1) If the 
Secretary determines that a borrower’s 
Direct Loan may be eligible for a 
discharge under this section, the 
Secretary mails the borrower a 
disclosure application and an 
explanation of the qualifications and 
procedures for obtaining a discharge. 
The Secretary also promptly suspends 
any efforts to collect from the borrower 
on any affected loan. The Secretary may 
continue to receive borrower payments.

(2) If the borrower fails to submit the 
written request and sworn statement 
described in paragraph (c) of this 
section within 60 days of the Secretary’s 
mailing the disclosure application, the 
Secretary resumes collection and grants 
forbearance of principal and interest for 
the period in which collection activity 
was suspended. The Secretary may 
capitalize any interest accrued and not 
paid during that period.

(3) If the borrower submits the written 
request and sworn statement described 
in paragraph (c) of the section, the

Secretary determines whether to grant a 
request for discharge under this section 
by reviewing the request and sworn 
statement in light of information 
available from the Secretary’s records 
and from other sources, including 
guaranty agencies, State authorities, and 
cognizant accrediting associations.

(4) If the Secretary determines that the 
borrower meets the applicable 
requirements for a discharge under 
paragraph (c) of this section, the 
Secretary notifies the borrower in 
writing of that determination.

(5) If the Secretary determines that the 
borrower does not qualify for a 
discharge, the Secretary notifies the 
borrower in writing of that 
determination and the reasons for the 
determination.
(Authority: 20 U.S.C. 1087a et seq .)

§ 685.215 Consolidation.
(a) Direct Consolidation Loans. A 

borrower may consolidate one or more 
education loans made under certain 
Federal programs into one or more 
Direct Consolidation Loans. Loans 
consolidated into a Direct Consolidation 
Loan are discharged when the Direct 
Consolidation Loan is originated.

(b) Loans eligible fo r  consolidation. 
The following loans may be 
consolidated into a Direct Consolidation 
Loan:

(1) Federal Stafford Loans.
(2) Guaranteed Student Loans.
(3) Federal Insured Student Loans 

(FISL).
(4) Direct Subsidized Loans.
(5) Direct Subsidized Consolidation 

Loans.
(6) Federal Perkins Loans.
(7) National Direct Student Loans 

(NDSL).
(8) National Defense Student Loans 

(NDSL).
(9) Federal PLUS Loans.
(10) Parent Loans for Undergraduate 

Students (PLUS).
(11) Direct PLUS Loans.
(12) Direct PLUS Consolidation 

Loans.
(13) Federal Unsubsidized Stafford 

Loans.
(14) Federal Supplemental Loans for 

Students (SLS).
(15) Federal Consolidation Loans.
(16) Direct Unsubsidized Loans.
(17) Direct Unsubsidized 

Consolidation Loans.
(18) Auxiliary Loans to Assist 

Students (ALAS).
(19) Health Professions Student Loans 

(HPSL).
(20) Health Education Assistance 

Loans (HEAL).
(21) Other loans made under subpart 

II of part A of title VII of the Public 
Health Service Act.

(22) Loans made under subpart II of 
part B of title VIII of the Public Health 
Service Act.

(c) Types o f Direct Consolidation  
Loans. (1) The loans identified in 
paragraphs (b)(1) through (8) of this 
section may be consolidated into a 
Direct Subsidized Consolidation Loan.

(2) The loans identified in paragraphs
(b)(9) through (12) of this section may be 
consolidated into a Direct PLUS 
Consolidation Loan.

(3) The loans identified in paragraphs 
(b)(13) through (22) of this section may 
be consolidated into a Direct 
Unsubsidized Consolidation Loan. In 
addition, Federal Consolidation Loans 
under (b)(15) of this section may be 
consolidated into a Direct Subsidized 
Consolidation Loan, if they are eligible 
for interest benefits during a deferment 
period under Section 428C(b)(4)(C) of 
the Act.

(d) Eligibility fo r  a Direct 
Consolidation Loan. (1) A borrower may 
obtain a Direct Consolidation Loan if, at 
the time the borrower applies for such
a loan, the borrower meets the following 
requirements:

(i) The borrower either—
(A) Has an outstanding balance on a 

Direct Loan; or
(B) Has an outstanding balance on an 

FFEL loan and asserts either—
(1) That the borrower is unable to 

obtain an FFEL consolidation loan; or
(2) That the borrower is unable to 

obtain an FFEL consolidation loan with 
income-sensitive repayment terms 
acceptable to the borrower and is 
eligible for the income contingent 
repayment plan under the Direct Loan 
Program.

(ii) On the loans being consolidated, 
the borrower is—

(A) In an in-school period and seeks 
to consolidate loans made under both 
the FFEL Program and the Direct Loan 
Program;

(B) In an in-school period at a school 
participating in the Direct Loan Program 
and seeks to consolidate loans made 
under the FFEL Program;

(C) In a six-month grace period;
(D) In a repayment period but not in 

default;
(E) In default but has made 

satisfactory arrangements to repay the 
defaulted loan; or

(F) In default but agrees to repay the 
consolidation loan under the income 
contingent repayment plan described in 
§ 685.208(f) and signs die consent form 
described in § 685.209(d)(5).

(iii) The borrower certifies that no 
other application to consolidate any of 
the borrower’s loans listed in paragraph 
(b) of this section is pending with any 
other lender.
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(iv) The borrower agrees to notify the 
Secretary of any change in address.

(v) In the case of a Direct PLUS 
Consolidation Loan—

(A) The borrower may not have an 
adverse credit history as defined in 
§685.200(b)(7)(ii)ior

(B) If the borrower has such an 
adverse credit history, the borrower 
shall obtain an endorser for the 
consolidation loan who does not have 
an adyerse credit history or provide 
documentation satisfactory to the 
Secretary that extenuating 
circumstances relating to the borrower’s 
credit history exist.

(vi) In the case of a defaulted Direct 
Consolidation Loan, the borrower 
obtains the approval of the Secretary.

(vii) In the case of a loan on whien the 
holder has obtained a judgment, the 
borrower obtains the approval of the 
Secretary.

(2) Two married borrowers may 
consolidate their loans together if they 
meet the following requirements:

(i) At least one spouse meets the 
requirements of paragraphs (d)(l){i) and
(d)(l)(v) of this section,

(ii) Both spouses meet the 
requirements of paragraphs (d)(1) (ii) 
through (d)(l)(iv) of this section.

(iii) Each spouse agrees to be held 
jointly and severally liable for the 
repayment of the total amount of the 
consolidation loan and to repay the loan 
regardless of any change in marital 
status.

(e) A pplication fo r a  Direct 
Consolidation Loan . To obtain a Direct 
Consolidation Loan, a borrower or 
borrowers shall submit a completed 
application to the .Secretary. A single 
application may be used for one or more 
consolidation loans. A borrower may 
add eligible loans to a Direct 
Consolidation Loan by submitting a 
request to the Secretary within 180 days 
after the date on which the Direct 
Consolidation Loan is originated.

(f) Origination o f  a  consolidation  
loan. (l)(i) The holder of a loan that a 
borrower wishes to consolidate into a 
Direct Loan shall complete and return 
the Secretary’s request for certification 
of the amount owed within It) business 
days of receipt or, if it is unable to 
provide the certification, provide to the 
Secretary a written explanation of the 
reasons for its inability to provide the 
certification.

(ii) If the Secretary approves an 
application for a consolidation loan, the 
Secretary pays to each holder of a loan 
selected for consolidation the amount 
necessary to discharge the loan.

(iii) For a loan that is in default, the 
Secretary limits collection costs that 
may be charged to the borrower to no

more than those authorized under the 
FFEL Program and may impose 
reasonable limits on collection costs 
paid to the holder.

(2) Upon receipt of the proceeds of a 
Direct Consolidation Loan, the holder of 
a consolidated loan shall promptly 
apply the proceeds to fully discharge 
the borrower’s obligation on the 
consolidated loan. The holder of a 
consolidated loan shall notify the 
borrower that the loan has been paid in 
full.

(3) The principal balance of a Direct 
Consolidation lo an  is equal to the sum 
of the amounts paid to the holders of the 
consolidated loans.

(4) If the amount paid by the Secretary 
to the holder of a consolidated loan 
exceeds the amount needed to discharge 
that loan, the holder of the consolidated 
loan shall promptly refund the excess 
amount to the Secretary to be credited 
against the outstanding balance of the 
Direct Consolidation Loan.

(5) If the amount paid by the Secretary 
to the holder of the consolidated loan is 
insufficient to discharge that loan, the 
holder shall notify the Secretary in 
writing of the remaining amount due on 
the loan. The Secretary promptly pays 
the remaining amount due.

(g) Interest rate. The interest rate on
a Direct Subsidized Consolidation Loan 
or a Direct Unsubsidized Consolidation 
Loan is the rate established for Direct 
Subsidized Loans and Direct 
Unsubsidized Loans under 
§ 685.282(a)(1); The interest rate on a 
Direct PLUS Consolidation Loan is the 
rate established for Direct PLUS Loans 
under § 685.202(a)(2).

(h) Repaym ent plans. A borrower may 
repay a Direct Consolidation Loan under 
any of the repayment plans described in 
§ 685.208, except that—

(1) A borrower may not repay a Direct ̂  
PLUS Consolidation Loan under the 
income contingent repayment plan; and

(2) A borrower who became eligible to 
consolidate a defaulted loan under 
paragraph (d)(l)(ii)(E) of this section 
shall repay the consolidation loan under 
the income contingent repayment plan 
unless—

(i) The borrower was required to and 
did make a payment under the income 
contingent repayment plan in each of 
the prior three (3) months; or

(ii) The borrower was not required to 
make payments but made three 
reasonable and affordable payments in 
each of the prior three (3) months; and

(iii) The borrower makes and the 
Secretary approves a request to change 
plans.

(i) Repaym ent period. (1) Except as 
noted in paragraph (i)(4) of this section, 
the repayment period for a Direct

Consolidation Loan begins on the day 
the loan is disbursed.

(2) Under the extended or graduated 
repayment plan, the Secretary 
determines the repayment period under 
§ 685.208(e) on the basis of the 
outstanding balances on all of the 
borrower’s loans that are eligible for 
consolidation and the balances on other 
education loans except as provided in 
paragraph (i)(3) of this section.

(3) (i) The total amount of outstanding 
balances on the other education loans 
used to determine the repayment period 
under the graduated or extended 
repayment plan may not exceed the 
amount of the Direct Consolidation 
Loan.

(ii) The borrower may not be in 
default on the other education loan 
unless the borrower has made 
satisfactory repayment arrangements 
with the holder of the loan.

(iii) The lender of the other 
educational loan may not be an 
individual.

(4) A Direct Consolidation Loan 
receives a grace period if it includes a 
Direct Loan or FFEL Program loan for 
which the borrower is in an in-school 
period at the time of consolidation. The 
repayment period begins the day after 
the grace period ends.

(j) Repaym ent schedu le. (1) The 
Secretary provides a borrower of a 
Direct Consolidation Loan a repayment 
schedule before the borrowers first 
payment is due. The repayment 
schedule identifies thie borrower’s 
monthly repayment amount under the 
repayment plan selected.

(2) If a borrower adds an eligible loan 
to the consolidation loan under 
paragraph (e) of this section, the 
Secretory makes appropriate 
adjustments to the borrower’s monthly 
repayment amount and repayment 
period.

(k) Refunds received  from  schools. If 
a lender receives a refund from a school 
on a loan that has been consolidated 
into a Direct Consolidation Loan, the 
lender shall transmit the refund and an 
explanation of the source of the refund 
to the Secretary within 30 days of 
receipt.

(l) Special provisions fo r  join t 
consolidation  loans. The provisions of 
paragraphs (1)(1) through (3) of this 
section apply to a Direct Consolidation 
Loan obtained by two married 
borrowers.

(1) D eferm ent To obtain a deferment 
on a joint Direct Consolidation Loan 
under § 685.204, both borrowers shall 
meet thé requirements of that section.

(2) Forbearance. To obtain 
forbearance on a joint Direct 
Consolidation Loan under § 685.205,
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both borrowers shall meet the 
requirements of that section.

(3) D ischarge, (i) To obtain a 
discharge of a joint Direct Consolidation 
Loan under § 685.212, each borrower 
shall meet the requirements for one of 
the types of discharge described in that 
section.

(ii) If a borrower meets the 
requirements for discharge under 
§ 685.212(d) or (e) on a loan that was 
consolidated into a joint Direct 
Consolidation Loan and the borrower's 
spouse does not meet the requirements 
for any type of discharge described in 
§ 685.212, the Secretary discharges a 
portion of the consolidation loan equal 
to the amount of the loan that would 
have been eligible for discharge under 
the provisions of § 685.212(d) or (e), as 
applicable.
(Authority: 20 U.S.G 1 0 7 8 -8 ,1087a etseq.)
Subpart C—Requirements, Standards, and 
Payments fo r Direct Loan Program Schools

§ 685.300 Agreements between an eligible 
school and the Secretary fo r participation in 
the Direct Loan Program.

(a) General. (1) Participation of a 
school in the Direct Loan Program 
means that eligible students at the 
school may receive Direct Loans. To 
participate in the Direct Loan Program, 
a school shall—

(1) Demonstrate to the satisfaction of 
the Secretary that the school meets the 
requirements for eligibility under the 
Act and applicable regulations; and

(ii) Enter into a written program 
participation agreement with the 
Secretary.

(2) The chief executive officer of the
school shall sign the program 
participation agreement on behalf of the 
school. . ■

(b) Program participation agreem ent. 
In the program participation agreement, 
the school shall promise to comply with 
the Act and applicable regulations and 
shall agree to—

(1) Identify eligible students who seek 
student financial assistance at the 
institution in accordance with section 
484 of the Act;

(2) Estimate the need of each of these 
students as required by part F of the Act 
for an academic year. For purposes of 
estimating need, a Direct Unsubsidized 
Loan, a Direct PLUS Loan, or any loan 
obtained under any State-sponsored or 
private loan program may be used to 
offset the expected family contribution 
of the student for that year;

(3) Certify that the amount of the loan 
for any student under part D of the Act 
is not in excess of the annual limit 
applicable for that loan program and 
that the amount of the loan, in

combination with previous loans 
received by the borrower, is not in 
excess of the aggregate limit for that 
loan program;

(4) Set forth a schedule for 
disbursement of the proceeds of the loan 
in installments, consistent with the 
requirements of section 428G of the Act;

(5) Provide timely and accurate 
information to the Secretary for the 
servicing and collecting of loans—

(i) Concerning the status of student 
borrowers (and students on whose 
behalf parents borrow) while these 
students are in attendance at the school;

(ii) Upon request by the Secretary, 
concerning any new information of 
which the school becomes aware for 
these students (or their parents) after the 
student leaves the school; and

(iii) Concerning student eligibility and 
need, for the alternative origination of 
loans to eligible students and parents in 
accordance with part D of the Act;

(6) Provide assurances that the school 
will comply with requirements 
established by the Secretary relating to 
student loan information with respect to 
loans made under the Direct Loan 
Program;

(7) Provide that the school will accept 
responsibility and financial liability 
stemming from its failure to perform its 
functions pursuant to the agreement;

(8) Provide that eligible students at 
the school and their parents may 
participate in the programs under part B 
of the Act at the discretion of the 
Secretary for the period during which 
the school participates in the Direct 
Loan Program under part D of the Act, 
except that a student may not receive 
loans under both part D of the Act and 
part B of the Act for the same period of 
enrollment and a parent (borrowing for 
the same student) may not receive loans 
under both part D of the Act and part
B of the Act for the same period of 
enrollment;

(9) Provide for the implementation of 
a quality assurance system, as 
established by the Secretary and 
developed in consultation with the 
school, to ensure that the school is 
complying with program requirements 
and meeting program objectives;

(10) Provide that the school will not 
charge any fees of any kind, however 
described, to student or parent 
borrowers for origination activities or 
the provision of any information 
necessary for a student or parent to 
receive a loan under part D of the Act 
or any benefits associated with such a 
loan; and

(11) Comply with other provisions 
that the Secretary determines are 
necessary to protect the interests of the

United States and to promote the 
purposes of part D of the Act.

(c) Origination. (1) If a school or 
consortium originates loans in the 
Direct Loan Program, it shall enter into 
a supplemental agreement that—

(1) Provides that the school or 
consortium will originate loans to 
eligible students and parents in 
accordance with part D of the Act; and

(ii) Provides that the note or evidence 
of obligation on the loan is the property 
of the Secretary.

(2) The chief executive officer of the 
school shall sign the supplemental 
agreement on behalf of the school.
(Authority: 20 U.S.C. 1087a et seq., 1094)

§ 685.301 Certification of a loan by a  Direct 
Loan Program school.

(a) Determining eligibility and loan  
amount. (1) A school participating in 
the Direct Loan Program shall ensure 
that any information it provides to the 
Secretary in connection with loan 
origination is complete and accurate. 
Except as provided in 34 CFR Part 668, 
subpart E, a school may rely in good 
faith upon statements made in the 
application bv the student.

(2) A school shall provide to the 
Secretary borrower information that 
includes but is not limited to—

(i) The borrower's eligibility for a 
loan, as determined in accordance with 
§685.200 and § 685.203;

(ii) The student’s loan amount; and
(iii) The anticipated and actual 

disbursement date or dates and 
disbursement amounts of the loan 
proceeds.

(3f A school may not certify a Direct 
Subsidized, Direct Unsubsidized, or 
Direct PLUS Loan, or a combination of 
loans, for an amount that—

(i) The school has reason to know 
would result in the borrower exceeding 
the annual or maximum loan amounts 
in § 685.203; or

(ii) Exceeds the student’s estimated 
cost of attendance less—

(A) The student’s estimated financial 
assistance for that period; and

(B) In the case of a Direct Subsidized 
Loan, the borrower’s expected family 
contribution for that period.

(4)(i) A school determines a Direct 
Subsidized or Direct Unsubsidized Loan 
amount in accordance with § 685.203 
arid the definitions in 34 CFR 668.2 for 
the proration of loan amounts required 
for undergraduate students.

(ii) When prorating a loan amount for 
a student enrolled in a program of study 
with less than a full academic year 
remaining, the school need not 
recalculate the amount of the loan if the 
number of hours for which an eligible 
student is enrolled changes after the 
school certifies the loan.
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(5) A school may refuse to certify a 
Direct Subsidized, Direct Unsubsidized, 
or Direct PLUS Loan or may reduce the 
borrower’s determination of need for the 
loan if the reason for that action is 
documented and provided to the 
student in writing, and if—

(1) The determination is made on a 
case-by-case basis;

(ii) The documentation supporting the 
determination is retained in the 
student’s file; and

(iii) The school does not engage in 
any pattern or practice that results in a 
denial of a borrower’s access to Direct 
Loans because of the borrower’s race, 
gender, color, religion, national origin, 
age, disability status, or income.

(6) A school may not assess a fee for 
the completion or certification of any 
Direct Loan Program forms or 
information.

(b) Determining disbursem ent dates 
and amounts. (1) Before disbursing a 
loan, a school that originates loans shall 
determine that all information required 
by the loan application and promissory 
note has been provided by the borrower 
and, if applicable, the student.

(2) Except as provided in paragraph 
(b)(3) of this section, a school shall 
establish disbursement dates for any 
Direct Loan made for a period of 
enrollment as follows:

(1) Except as provided in paragraph 
(b)(2)(iv) of this section, disbursements 
must be in two or more installments.

(ii) No installment may exceed one- 
half the loan.

(iii) At least one-half of the loan 
period must elapse before the second 
installment is disbursed except as 
necessary to permit the second 
installment to be disbursed at the 
beginning of the next semester, quarter, 
or similar division of the loan period.

(iv) If at least one-half of the loan 
period has elapsed when the first 
disbursement is made, the loan may be 
disbursed in a single installment.

(3) A school that is not in a State is 
not required to establish disbursement 
dates under paragraph (b)(2) of this 
section.

(c) Promissory note handling. (1) The 
Secretary provides promissory notes for 
use in the Direct Loan Program. A 
school may not modify, or make any 
additions to, the promissory note 
without the Secretary’s prior written 
approval.

(2) A school that originates a loan 
shall provide to the Secretary an 
executed, legally enforceable 
promissory note as proof of the 
borrower’s indebtedness.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.302 Schedule requirements for 
courses of study by correspondence.

(a) This section contains requirements 
relating to the enrollment status of 
students in schools that offer programs 
of study by correspondence.

(b) A school that offers a course of 
study by correspondence shall establish 
a schedule for submission of lessons by 
its students and provide it to a 
prospective student prior to the 
student’s enrollment.

(c) The school shall include in its 
schedule—

(1) A due date for each lesson in the 
course;

(2) A description of the options, if 
any, available to the student for altering 
the sequence of lesson submissions from 
the sequence in which they are 
otherwise required to be submitted;

(3) The date by which the course is to 
be completed; and

(4) The date by which any resident 
training must begin, the location of any 
resident training, and the period of time 
within which that resident training 
must be completed.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.303 Processing loan proceeds.
(a) Purpose. This section establishes 

rules governing a school’s processing of 
a borrower’s Direct Subsidized, Direct 
Unsubsidized, or Direct PLUS Loan 
proceeds. The school shall also comply 
with any rules for processing loan 
proceeds contained in 34 CFR Part 668.

(b) General. (l)(i) A school that 
in itiates the drawdown o f  funds. A 
school may not disburse loan proceeds 
to a borrower unless the school has 
obtained an executed, legally 
enforceable promissory note from the 
borrower.

(ii) A school that does not initiate the 
drawdown o f funds. A school may 
disburse loan proceeds only to a 
borrower for whom the school has 
received funds from the Secretary.

(2)(i) Except in the case of a late 
disbursement under paragraph (d) of 
this section, or as provided in paragraph 
(b)(2)(iii) of this section, a school may 
disburse loan proceeds only to a student 
whom the school determines has 
continuously maintained eligibility in 
accordance with the provisions of 
§ 685.200 from the beginning of the loan 
period described in the promissory note.

(ii) In the event a student delays 
attending school for a period of time, 
the school may consider that student to 
have maintained eligibility for the loan 
from the first day of the period of 
enrollment. However, the school must 
comply with the requirements under 
paragraph (b)(3) of this section.

(iii) If, after a school makes the first 
disbursement to a borrower, the student 
becomes ineligible due solely to the 
school’s loss of eligibility to participate 
in the title IV programs or the Direct 
Loan Program, the school may make 
subsequent disbursements to the 
borrower as permitted by 34 CFR Part 
668.

(iv) If, prior to making any 
disbursement to a borrower, the student 
temporarily ceases to be enrolled on at 
least a half-time basis, the school may 
make a disbursement and any 
subsequent disbursement to the student 
if the school determines and documents 
in the student’s file—

(A) That the student has resumed 
enrollment on at least a half-time basis;

(B) The student’s revised cost of 
attendance; and

(C) That the student continues to 
qualify for the entire amount of the loan, 
notwithstanding any reduction in the 
student’s cost of attendance caused by 
the student’s temporary cessation of 
enrollment on at least a half-time basis.

(3) If a registered student withdraws 
or is expelled prior to the first day of 
classes of the period of enrollment for 
which the loan is made, or fails to 
attend school during that period, or if 
the school is unable for any other reason 
to document that the student attended 
school during that period, the school 
shall notify the Secretary, within 30 
days of the date described in
§ 685.305(a), of the student’s 
withdrawal, expulsion, or failure to 
attend school, as applicable, and return 
to the Secretary—

(i) Any loan proceeds credited by the 
school to the student’s account; and

(ii) The amount of payments made by 
the student to the school, to the extent 
that they do not exceed the amount of 
any loan proceeds disbursed by the 
school to the student.

(4) If a student is enrolled in the first 
year of an undergraduate program of 
study and has not previously received a 
Federal Stafford, Federal Supplemental 
Loans for Students, Direct Subsidized, 
or Direct Unsubsidized Loan, a school 
may not disburse the proceeds o f a 
Direct Subsidized or Direct 
Unsubsidized Loan until 30 days after 
the first day of the student’s program of 
study.

(c) Processing o f the proceeds o f a 
Direct Loan. Schools shall follow the 
procedures for disbursing funds in 34 
CFR 668.165,

(d) Late disbursem ent. (1) For 
purposes of this paragraph, a 
disbursement is late if the school 
delivers loan proceeds—

(i) After the loan period; or
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(ii) Before the end of the loan period 
but after the student ceased to be ' 
enrolled at the school on at least a half
time basis.

(2) Except as provided in paragraph
(d)(4) of this section, a school may not 
make any late disbursement beyond the 
60th day after the applicable condition 
in paragraph (d)(1) of this section.

(3) Notwithstanding paragraph (d)(4) 
of this section, a school may not make—

(i) A late subsequent disbursement of 
a Direct Subsidized or Direct 
Unsubsidized Loan to a borrower who 
has ceased to be enrolled on at least a 
half-time basis unless the borrower has 
graduated or successfully completed the 
period of enrollment for which the loan 
was intended; or

(ii) Any late disbursement that, under 
34 CFR Part 668, is considered to be 
awarded for a period in which the 
student was not enrolled on at least a 
half-time basis at the school.

(4) In exceptional circumstances, a 
school may make a disbursement within 
30 days after the period described in
(d)(2) of this section. If it does so, the 
school shall document the exceptional 
circumstances in the student’s file.

(e) Treatment o f  excess loan  proceeds. 
Before the disbursement of any Direct 
Subsidized or Direct Unsubsidized Loan 
proceeds, if a school learns that the 
borrower will receive or has received 
financial aid for the period of 
enrollment for which the loan was 
intended that exceeds the amount of 
assistance for which the student is . 
eligible, the school shall reduce or 
eliminate the overaward by either—

(1) Using the student’s Direct 
Unsubsidized, Direct PLUS, or State- 
sponsored or another non-Federal loan 
to cover the expected family 
contribution, if not already done; or

(2) Reducing one or more subsequent 
disbursements to eliminate the 
overaward.

§ 685.304 Counseling borrowers.
(a) Initial counseling. (1) Except as 

provided in paragraph (a)(5) of this 
section, a school shall conduct initial 
counseling prior to making the first 
disbursement of the proceeds of a Direct 
Subsidized or Direct Unsubsidized Loan 
to a borrower unless—

(1) The borrower is enrolled in a 
correspondence program or a study- 
abroad program approved for credit at 
the home school; or

(ii) The borrower has received a prior 
Direct Subsidized, Direct Unsubsidized, 
Federal Stafford, Federal Unsubsidized 
Stafford, or Federal SLS Loan.

(2) The counseling must be in person, 
by audiovisual presentation, or by 
computer-assisted technology. In each

case, the school shall ensure that an 
individual with knowledge of the title 
IV programs is reasonably available 
shortly after the counseling to answer 
the borrower’s questions regarding those 
programs. In the case of a student 
enrolled in a correspondence program 
or a study-abroad program approved for 
credit at the home school, the school 
shall provide the borrower with written 
counseling materials by mail prior to 
disbursing the loan proceeds.

(3) In conducting the initial 
counseling, the school shall—

(i) Emphasize to the borrower the 
seriousness and importance of the 
repayment obligation the borrower is 
assuming;

(ii) Describe in forceful terms the 
likely consequences of default, 
including adverse credit reports, 
garnishment of wages, and litigation;

(iii) Provide the borrower with general 
information with respect to the average 
indebtedness of students who have 
obtained Direct Subsidized or Direct 
Unsubsidized Loans for attendance at 
that school or in the borrower’s program 
of study; and

(iv) Inform the student as to the 
average anticipated monthly repayment 
for those students based on the average 
indebtedness provided under paragraph 
(a)(3)(iii) of this section.

(4) Additional matters that the 
Secretary recommends that a school 
include in the initial counseling session 
or materials are set forth in Appendix D 
to 34 CFR Part 668.

(5) A school may adopt an alternative 
approach for initial counseling as part of 
the school’s quality assurance plan 
described in § 685.300(b)(9). If a school 
adopts an alternative approach, it is not 
required to meet the requirements of 
paragraphs (a)(1)—(3) of this section 
unless the Secretary determines that the 
alternative approach is not adequate for  ̂
the school. The alternative approach 
must—

(i) Ensure that each borrower subject 
to initial counseling under paragraph 
(a)(1) of this section is provided written 
counseling materials that contain the 
information described in paragraph 
(a)(3) of this section;

(ii) Be designed to target those 
students who are most likely to default 
on their repayment obligations and 
provide them more intensive counseling 
and support services; and

(iii) Include performance measures 
that demonstrate the effectiveness of the 
school’s alternative approach. These 
performance measures must include 
objective outcomes, such as levels of 
borrowing, default rates, and 
withdrawal rates.

(b) Exit counseling. (1) A school shall 
conduct in-person exit counseling with 
each Direct Subsidized or Direct 
Unsubsidized Loan borrower shortly 
before the borrower ceases at least half
time study at the school, except that—

(1) In the case of a correspondence 
program, the school shall provide the 
borrower with written counseling 
materials by mail within 30 days after 
the borrower completes the program; 
and

(ii) If the borrower Withdraws from 
school without the school’s prior 
knowledge or fails to attend an exit 
counseling session as scheduled, the 
school shall mail written counseling 
materials to the borrower at the 
borrower’s last known address within 
30 days after the school learns that the 
borrower has withdrawn from school or 
failed to attend the scheduled session.

(2) In conducting the exit counseling, 
the school shall—

(i) Inform the student of the average 
anticipated monthly repayment amount 
based on the student’s indebtedness;

(ii) Review for the borrower available 
repayment options including the 
standard repayment, extended 
repayment, graduated repayment, and 
income contingent repayment plans, 
and loan consolidation;

(iii) Provide options to the borrower 
concerning those debt-management 
strategies that the school determines 
would facilitate repayment by the 
borrower;

(iv) Explain to the borrower how to 
contact the party servicing the student's 
Direct Loans;

(v) Meet the requirements described 
in paragraphs (a)(3) (i) and (ii) of this 
section;

(vi) Review with the borrower the 
conditions under which the borrower 
may defer repayment or obtain 
cancellation of a loan; and

(vii) Require the borrower to provide 
corrections to the school’s records 
concerning name, address, social 
security number, references, and 
driver’s license number and State of 
issuance, as well as the name and 
address of the borrower’s expected 
employer (if known). The school shall 
provide this information to the 
Secretary within 60 days.

(3) Additional matters that the 
Secretary recommends that a school 
include in the exit counseling session or 
materials are set forth in Appendix D to 
34 CFR Part 668.

(4) The school shall maintain in the 
student borrower’s file documentation 
substantiating the school’s compliance 
with paragraphs (a) and (b) of this 
section as to that borrower.
(Authority: 20 IJ.S.C. 1087a et seq .)
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§ 685.305 Determining the date of a 
student’s  withdrawal.

(a) A school shall follow the 
procedures in 34 CFR 668.22(i) in 
determining the student’s date of 
withdrawal.

(b) The school shall use the date 
determined under paragraph (a) of this 
section for the purpose of reporting to 
the Secretary the student’s date of 
withdrawal and for determining when a 
refund must be paid under § 685.306.
(Authority: 20 U.S.C. 1087a et seq. 1

§ 685.306 Payment of a refund to the 
Secretary.

(a) General. By applying for a Direct 
Loan, a borrower authorizes the school 
to pay directly to the Secretary that 
portion of a refund from the school that 
is allocable to the loan. A school—

(1) Shall pay that portion of the 
student’s refund that is allocable to a 
Direct Loan to the Secretary; and

(2) Shall provide simultaneous^ 
written notice to the borrower if the 
school pays a refund to the Secretary on 
behalf of that student.

(b) Determination, allocation , and 
paym ent o f a  refund. In determining the 
portion of a student’s refund that is 
allocable to a Direct Loan, the school 
shall follow the procedures established 
in 34 CFR 668.22 for allocating and 
paying a refund that is due.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.307 Withdrawal procedure for 
schools participating in the Direct Loan 
Program.

(a) A school participating in the Direct 
Loan Program may withdraw from the 
program by providing written notice to 
the Secretary.

(b) A participating school that intends 
to withdraw from the Direct Loan 
Program shall give at least 60 days 
notice to the Secretary.

(c) Unless the Secretary approves an 
earlier date, the withdrawal is effective 
on the later of—

(1) 60 days after the school notifies 
the Secretary; or

(2) The date designated by the school. 
(Authority: 20 U.S.C. 1087a et seq.)

§685.308 Remedial actions.
(a) General. The Secretary may 

require the repayment of funds and the 
purchase of loans by the school if the 
Secretary determines that the 
unenforceability of a loan or loans, or 
the disbursement of loan amounts for 
which the borrower was ineligible, 
resulted in whole or in part from—

(1) The school’s violation of a Federal 
statute or regulation; or

(2) The school’s negligent or willful 
false certification.

(b) In requiring a school to repay 
funds to the Secretary or to purchase 
loans from the Secretary in connection 
with an audit or program review, the 
Secretary follows the procedures 
described in 34 CFR part 668, subpart H.

(c) The Secretary may impose a fine 
or take an emergency action against a 
school or limit, suspend, or terminate a 
school’s participation in the Direct Loan 
Program in accordance with 34 CFR part 
668, subpart G.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.309 Adm inistrative and fiscal control 
and fund accounting requirements for 
schools participating in the Direct Loan 
Program.

(a) General. A participating school 
shall—

(1) Establish and maintain proper 
administrative and fiscal procedures 
and all necessary records as set forth in 
this part and in 34 CFR part 668 in order 
to—

(1) Protect the rights of student and 
parent borrowers;

(ii) Protect the United States from 
unreasonable risk of loss; and

(iii) Comply with specific 
requirements in those regulations; and

(2) Submit all reports required by this 
part and 34 CFR part 668 to the 
Secretary.

(b) Student status confirm ation  
reports. A school shall—

(1) Upon receipt of a student status 
confirmation report from the Secretary, 
complete and return that report to the 
Secretary within 30 days of receipt; and

(2) Unless it expects to submit its next 
student status confirmation report to the 
Secretary within the next 60 days, notify 
the Secretary within 30 days if it 
discovers that a Direct Subsidized,
Direct Unsubsidized, or Direct PLUS 
Loan has been made to or on behalf of
a student who—

(i) Enrolled at that school but has 
ceased to be enrolled on at least a half
time basis;

(ii) Has been accepted for enrollment 
at that school but failed to enroll on at 
least a half-time basis for the period for 
which the loan was intended; or

(iii) Has changed his or her permanent 
address.

(3) The Secretary provides student 
status confirmation reports to a school 
at least semi-annually.

(4) The Secretary may provide the 
student status confirmation report in 
either paper or electronic format.

(c) R ecord retention requirem ents. 
Unless otherwise-directed by the 
Secretary, the school or its successors—̂

(1) Shall keep all records required 
under this part relating to a student’s 
eligibility and participation in the Direct

Loan Program for five years following 
the student’s last day of attendance at 
the school;

(2) Shall keep copies of any other 
reports and forms used by the school for 
all other records relating to a school’s 
participation in the Federal Direct 
Stafford, Federal Direct Unsubsidized 
Stafford, or Federal Direct PLUS Loan 
Programs for five years after completion;

(3) Shall keep all records involved In 
any loan, claim, or expenditure 
questioned by a Federal audit until 
resolution of any audit questions.

(4) In the event of the school’s 
closure, termination, suspension, or 
change in ownership resulting in a 
change of control as described in 34 
CFR part 600, shall provide for the 
retention of the records and reports 
required by this part and for access by 
the Secretary or the Secretary’s 
authorized representatives to those 
records and reports for inspection and 
copying; and

(5) May keep files, records, and copies 
of reports in microform or other media 
formats.

*(d) Loan record requirem ents. In 
addition to the records required by 34 
CFR part 668, for each Direct 
Subsidized, Direct Unsubsidized, and 
Direct PLUS Loan received under this 
part by or on behalf of its students, a 
school shall maintain a copy of any 
application data submitted to the 
Secretary and shall, upon request, 
produce a record of—

(1) The amount of the loan and the 
loan period;

(2) The data in an individual student 
budget or the school’s itemized standard 
budget that were used in calculating the 
student’s estimated cost of attendance;

(3) The sources and amounts of 
financial assistance available to the 
student that the school used in 
determining the student’s estimated 
financial assistance for the loan period 
in accordance with § 685.102;

(4) The amount of the student’s 
tuition and fees paid for the loan period 
and the date the student paid the tuition 
and fees;

(5) The amount and basis of its 
calculation of any refund paid to or on 
behalf of a student;

(6) In the case of a Direct Subsidized 
Loan under § 685.200, the data used to 
determine the student’s expected family 
contribution;

(7) In the case of a Direct Subsidized, 
Direct Unsubsidized, or Direct PLUS 
Loan, the date of each disbursement of 
the loan.

(8) The information collected at the 
exit interview; and

(9) Any other matter for which a 
record would be required for the school



Fed eral R egister / Vol. 59, No. 2 3 0  / Thursday, D ecem ber 1, 1994 / Rules and Regulations 6 1 7 0 9

to be able to document its compliance 
with applicable requirements with 
respect to the loan.

(e) Inspection requirem ents. Schools 
shall follow the inspection requirements 
in 34 CFR 668.23(b).

(f) Inform ation sharing. Upon request 
by the Secretary, a school promptly 
shall provide the Secretary with any 
information the school has regarding the 
last known address, surname, employer, 
and employer address of a borrower 
who attends or has attended the school.

(g) Accounting requirem ents. (1) A 
school shall establish and maintain on 
a current basis financial records that 
reflect all transactions for the bank 
account as required by paragraph (h) of 
this section.

(2) The school shall account for 
receiving and expending Direct Loan 
Program funds in accordance with 
generally-accepted accounting 
principles.

(h) Direct Loan Program bank 
account. Schools shall follow the 
procedures for maintaining funds 
established in 34 CFR 668.164.

(i) Division o f functions; Schools shall 
follow the procedures for division of 
functions in 34 CFR 668.16(c).

(j) Lim it on use o f funds. Except for 
funds paid to a school under section 
452(b)(1) of the Act, funds received by 
a school under this part may be used 
only to make Direct Loans to eligible 
borrowers and may not be used or 
hypothecated for any other purpose.
(Authority: 20 U.S.C. 1087a et seq.)

Subpart D—School Participation and 
Loan Origination in the Direct Loan 
Program

§ 685.400 School participation 
requirements for academic years 1996-1997 
and beyond.

(a) (1) In order to qualify for initial 
participation in the Direct Loan 
Program, a school must meet the 
eligibility requirements in section 435(a) 
of the Act, including the requirement 
that it have a cohort default rate of less 
than 25 percent for at least one of the 
three most recent fiscal years for which 
data are available unless the school is 
exempt from this requirement under 
section 435(a)(2)(C) of the Act.

(2) In order to continue to participate 
in the Direct Loan Program, a school 
must continue to meet the requirements 
of paragraph (a)(1) of this section for 
years for which cohort default rate data 
represent the years prior to the school’s 
participation in the Direct Loan 
Program.

(b) In order to qualify for initial 
participation, the school must not be 
subject to an emergency action or a

proposed or final limitation, 
suspension, or termination action under 
sections 428(b)(l)(T), 432(h), or 487(c) 
of the Act.

(c) If schools apply as a consortium, 
each school in the consortium must 
meet the requirements in paragraphs (a) 
and (b) of this section.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.401 Selection criteria and process 
for academic years 1996-1997 and beyond.,

(a) The Secretary selects schools to 
participate in the Direct Loan Program 
for an academic year beginning in 1996- 
1997 from among those that apply to 
participate.

(b) In evaluating an application from 
an eligible school, the Secretary—

(1) To the extent possible, selects 
schools that are reasonably 
representative of the schools that are 
participating in the FFEL Program in 
terms of anticipated loan volume, length 
of academic program, control of the 
school, highest degree offered, size of 
student enrollment, geographic location, 
annual loan volume, and default 
experience; and

(2) In order to ensure an expeditious 
but orderly transition from the FFEL 
Program to the Direct Loan Program, 
selects schools that the Secretary 
believes will make the transition as 
smooth as possible.
(Authority: 20 U.S.C. 1087a et seq.)

§ 685.402 Criteria for schools to originate 
loans for academic years 1996-1997 and 
beyond.

(a) In itial determ ination o f origination  
status. (1) Standard origination. Any 
school eligible to participate in the 
Direct Loan Program under § 685.400 is 
eligible to participate under standard 
origination.

(2) S chool Origination. To be eligible 
to originate loans, a school must meet 
the following criteria:

(i) Have participated in the Federal 
Perkins Loan Program, the Federal Pell 
Grant Program, or, for a graduate and 
professional school, a similar program 
for the three most recent years 
preceding the date of application to 
participate in the Direct Loan Program,

(ii) If participating in the Federal Pell 
Grant Program, not be on the 
reimbursement system of payment.

(iii) In the opinion of the Secretary, 
have had no severe performance 
deficiencies for any of the programs 
under title IV of the Act, including 
deficiencies demonstrated by the most 
recent audit or program review.

(iv) Be financially responsible in 
accordance with the standards of 34 
CFR 668.15.

(v) Be current on program and 
financial reports and audits required 
under title IV of the Act for the 12- 
month period immediately preceding 
the date of application to participate in 
the Direct Loan Program.

(vi) Be current on Federal cash 
transaction reports required under title 
IV of the Act for the 12-month period 
immediately preceding the date of 
application to participate in the Direct 
Loan Program and have no final 
determination of cash on hand that 
exceeds immediate title IV program 
needs.

(vii) Have no material findings in any 
of the annual financial audits submitted 
for the three most recent years 
preceding the date of application to 
participate in the Direct Loan Program.*

(viii) Provide an assurance that the 
school has no delinquent outstanding 
debts to the Federal Government, 
unless—

(A) Those debts are being repaid 
under or in accordance with a 
repayment arrangement satisfactory to 
the Federal Government; or

(B) The Secretary determines that the 
existence or amount of the debts has not 
been finally determined by the 
cognizant Federal agency.

(3) A school that meets the criteria to 
originate loans may participate under 
school origination option 1 or 2 or 
under standard origination.

(b) Change in  origination status. (1) 
After the initial determination of a 
school’s origination status, the Secretary 
may allow a school that does not qualify 
to originate loans under either 
origination option 1 or origination 
option 2 to do so if the Secretary 
determines that the school is fully 
capable of originating loans under one 
of those options.

(2) (i) At any time after the initial 
determination of a school’s origination 
status, a school participating under 
origination option 2 may request to 
change to origination option 1 or 
standard origination, and a school 
participating under origination option 1 
may request to change to standard 
origination.

(ii) The change in origination status 
becomes effective when the school 
receives notice of the Secretary’s 
approval, unless the Secretary specifies 
a later date.

(3) (i) A school participating under 
origination option 1 may apply to 
participate under option 2, and a school 
participating in standard origination 
may apply to participate under either 
origination option 1 or 2 after one full 
year of participation in its initial 
origination status.
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(ii) Applications to participate under 
another origination option are 
considered on an annual basis.

(iii) An application to participate 
under another origination option is 
evaluated on the basis of criteria and 
performance standards established by 
the Secretary, including but not limited 
to—

(A) Eligibility under paragraph (a)(2) 
of this section;

(B) Timely submission of accurate 
origination and disbursement records;

(C) Successful completion of 
reconciliation on a monthly basis; and

(D) Timely submission of completed 
and signed promissory notes, if 
applicable.

(iv) The change in origination status 
becomes effective when the school 
receives notice of the Secretary’s 
approval, unless the Secretary specifies 
a later date.

(c) Secretarial determ ination o f  
change in origination status. (1) At any 
time after a school has been approved to 
originate loans, the Secretary may 
require a school participating under 
origination option 2 to convert to option 
1 or to standard origination and may 
require a school participating under 
origination option 1 to convert to 
standard origination.

(2) The Secretary mayTequire a school 
to change origination status if the 
Secretary determines that such a change 
is necessary to ensure program integrity 
or if the school fails to meet the criteria 
and performance standards established 
by the Secretary, including but not 
limited to—

(i) For an origination option 1 school, 
eligibility under paragraph (a)(2) of this 
section, the timely submission of 
completed and signed promissory notes 
and accurate origination and 
disbursement records, and the 
successful completion of reconciliation 
on a monthly basis; and

(ii) For an origination option 2 school, 
the criteria and performance standards 
required of origination option 1 schools 
and accurate and timely drawdown 
requests.

(3) The change in origination status 
becomes effective when the school 
receives notice of the Secretary’s 
approval, unless the Secretary specifies 
a later date.

(d) Origination by consortia. A 
consortium of schools may participate 
under origination options 1 or 2 only if 
all members of the consortium are 
eligible to participate under paragraph 
(a)(2) of this section. All provisions of 
this section that apply to an individual 
school apply to a consortium.

(e) School determ ination o f change o f 
Servicer. (1) The Secretary assigns one

or more Servicers to work with a school 
to perform certain functions relating to 
the origination and servicing of Direct 
Loans.

(2) A school may request the Secretary 
to designate a different Servicer. 
Documentation of the unsatisfactory 
performance of the school’s current 
Servicer must accompany the request. 
The Servicer requested must be one of 
those approved by the Secretary for 
participation in the Direct Loan 
Program.

(3) The Secretary grants the request if 
the Secretary determines that—

(i) The claim of unsatisfactory 
performance is accurate and substantial; 
and

(ii) The Servicer requested by the 
school can accommodate such a change.

(4) If the Secretary denies the school’s 
request based on a determination under 
paragraph (e)(3)(ii) of this section, the 
school may request another Servicer.

(5) The change in Servicer is effective 
when the school receives notice of the 
Secretary’s approval, unless the 
Secretary specifies a later date.
(Authority: 20 U.S.C. 1087a et seq .)

APPENDIX A—Income Contingent 
Repayment
Examples of the Calculation of Monthly 
Repayment Amounts

Example 1. A single borrower with $12,500 
of Direct Loans and an Adjusted Gross 
Income (AGI) of $25,000.

Step 1: Calculate the payback rate. Because 
the borrower’s debt is greater than $1,000, the 
payback rate is calculated on the basis of the 
formula in §685.209(b)(2)(iii), as follows:

• Subtract $1,000 from the total amount of 
the borrower’s Direct Loans:
($12,500-$1,000=$11,500).

• Multiply the result by 0.000002: 
($11,500x0.000002=0.023).

• Add the result to 0.04: 
(0.04+0.023=0.063).

• The result is the payback rate.
Step 2: Compare the calculated payback 

rate (0.063) to the maximum payback rate 
(0.15). Because the calculated rate is less than 
the maximum rate, the borrower’s payback 
rate is 0.063.

Step 3: Calculate the annual repayment 
amount by multiplying the borrower’s AGI by 
the payback rate: ($25,00Qx0.063=$l,575).

Step 4: Calculate the monthly repayment 
amount by dividing the annual repayment 
amount by 12 months: ($1,575+12=$131.25).

Step 5: Calculate the borrower’s 
discretionary income (AGI minus HHS 
Poverty Guideline for a family of one): 
($25,000 -  $7,360=$17,640).

Step 6: Multiply the borrower’s 
discretionary income ($17,640) by 20 
percent: ($17,640x.2=$3,528).

Step 7: Divide the amount calculated in 
Step 6 by 12 months: ($3,528-*12=$294).

Step 8: Compare the amount calculated in 
Step 4 ($131.25) with the amount calculated 
in Step 7 ($294). The lower amount is the

formula amount. The formula amount is 
$131.25. The borrower’s monthly payment 
under the formula amount would be $131.25.

Step 9: Compare the monthly formula 
amount C$131.25) to the $15 floor repayment 
amount. Because the formula amount is 
greater than the $15 floor, the borrower’s 
monthly formula amount is $131.25.

Step 10: Compare the fonSula amount 
calculated in Step 9 ($131.25) to the capped 
amount, which is the monthly amount the 
borrower would repay under a 12-year 
standard amortization schedule. If the 
interest rate is seven percent, the 12-year 
standard amortization amount is 
approximately $10.28 for every $1,000 of 
debt. In this example, since the borrower has 
$12,500 in debt, the capped amount is 
approximately $128.50 ($10.28x12.5). 
Because the formula amount ($131.25) 
exceeds the capped amount ($128.50), the 
capped amount is the minimum monthly 
repayment. The borrower has the option of 
paying the formula amount (or any higher 
amount).

Example 2. Married borrowers both 
repaying under the ICR plan with a combined 
Adjusted Gross Income (AGI) of $30,000. The 
husband has $5,000 of Direct Loans. The wife 
has $15,000 of Direct Loans. The couple has 
two children.

Step 1: Calculate the husband’s payback 
rate. Because his debt is greater than $1,000, 
the payback rate is calculated on the basis of 
the formula in § 685.209(b)(2)(iii) as follows:

• Subtract $1,000 from the amount of the 
husband’s loans: ($5,000—$1,000=$4,000).

• Multiply the result by 0.000002: 
($4,000x0.000002=0.008).

• Add the result to 0.04: 
(0.04+0.008=0.048).

• The result is the husband’s payback rate.
Step 2: Compare the husband’s calculated

payback rate (0.048) to the maximum 
payback rate (0.15). Because the calculated 
rate is less than the maximum rate, the 
husband’s payback rate is 0.048.

Step 3: Calculate the husband’s assumed 
AGI by multiplying the couple’s total AGI 
($30,000) by the amount of the husband’s 
loans ($5,000), divided by the total amount 
of the couple’s debt ($20,000): 
($30,000x$5,000+$20,000=$7,500).

Step 4: Calculate the husband’s annual 
repayment amount by multiplying the 
husband’s assumed AGI ($7,500) by his 
payback rate (0.048): ($7,500x0.048=$360).

Step 5: Calculate the husband’s monthly 
repayment amount by dividing his annual 
repayment amount by 12 months:
($360*12=$30).

Step 6: Calculate the couple’s discretionary 
income (AGI minus HHS Poverty Guideline 
for a family of four):
($30,000 - 14,800=$15,200).

Step 7: Calculate the husband’s portion of 
the couple’s discretionary income by 
multiplying the couple’s discretionary 
income ($15,200) by the amount of the 
husband’s loans ($5,000) divided by the total 
amount of the couple’s debt ($20,000):
($15,200x$5,000*$20,000=$3,800).

Step 8: Multiply the husband’s 
discretionary income by 20 percent: 
($3,800x.2=$760).

Step 9: Divide the amount calculated in 
Step 8 by 12 months: ($760*12=$63.33).
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’ Step 10: Compare the monthly amount 
calculated in Step 5 ($30) with the monthly 
amount calculated in Step 9 ($63.33). The 
lower amount is the formula amount. The 
formula amount is $30. If the borrowers 
choose to repay the formula amount, the 
husband’s payment would be $30. "

Step 11: Calculate the wife’s payback rate. 
Because her debt is greater than $1,000, the 
payback rate is calculated on the basis of the 
formula in § 685.209(b)(2)(iii) as follows:

• Subtract $1,000 from the amount of the 
wife’s loans: ($15,000-$1,000=$14,000).

• Multiply the result by 0.000002: 
($14,000x0.000002=0.028).

• Add the result to 0.04: 
(0.04+0.028=0.068).

• The result is the wife’s payback rate.
Step 12: Compare the wife’s calculated

payback rate (0.068) to the maximum 
payback rate (0.15). Because the calculated 
rate is less than the maximum rate, the wife’s 
payback rate is 0.068.

Step 13: Calculate the wife’s assumed AGI 
by multiplying the couple’s total AGI 
($30,000) by the amount of the wife’s loans 
($15,000), divided by the total amount of the 
couple’s debt ($20,000): 
($30.000x$15,i)0(H$20,000=$22,500).

Step 14: Calculate the wife’s annual 
repayment amount by multiplying the wife’s 
assumed AGI ($22,500) by her payback rate 
(0.068): ($22,500x0.068=$l,530).

Step 15: Calculate the wife’s monthly 
repayment amount by dividing the annual 
repayment amount calculated in Step 14 
($1,530) by 12 months: ($1,530+12=$127.50).

Step 16: Calculate the wife’s portion of the 
couple’s discretionary income by subtracting 
the husband’s portion of the couple’s 
discretionary income calculated in Step 7 
($3,800) from the couple’s total discretionary 
income calculated in Step 6 ($15,200): 
($15,200-$3,800=$11,400).

Step 17: Multiply the wife’s discretionary 
income ($11,400) by 20 percent:
($11,400x.2=$2,2&0).

Step 18: Divide the amount calculated in 
Step 17 by 12 months: ($2,280+12=$190).

Step 19: Compare the monthly amount 
calculated in Step 15 ($127.50) with the 
monthly amount calculated in Step 18 
($190). The lower amount is the formula 
amount. The formula amount is $127.50. If *  . 
the borrowers Choose to repay the formula 
amount, the wife’s payment would be 
$127.50.

Step 20: Calculate the couple’s combined 
monthly formula amount by adding the 
husband’s monthly formula amount 
calculated in Step 10 ($30) and the wife’s 
monthly formula amount calculated in Step 
19 ($127.50): ($30+$127.50=$157.50).

Step 21: Compare the couple’s combined 
monthly formula amount ($157.50) to the $15 
floor repayment amount. Because the 
combined formula amount is greater than the 
$15 floor, the couple’s combined monthly 
formula amount is $157.50.

Step 22: Compare the formula amount 
calculated in Step 21 ($157.50) to the capped 
amount, which is the amount the couple 
would repay under a 12-year standard 
amortization schedule. If the interest rate is 
seven percent, the capped amount is 
approximately $10.28 for every $1,000 of 
debt. In this example, since the couple has 
$20,000 in debt, the capped amount is 
approximately $205.60 ($10.28x20). Because 
the formula amount ($157.50) does not 
exceed the capped amount ($205.60), the 
couple’s combined monthly repayment 
amount is the formula amount of $157.50. 
BILLING CODE 4000-01-P
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DEPARTMENT OF EDUCATION

34 CFR Parts 668, 674, 675, 676, 682,
and 690
RIN: 1840-AC13

Student Assistance General 
Provisions; Federal Perkins Loan 
Program; Federal Supplemental 
Educational Opportunity Grant 
Program; Federal Work-Study 
Program; Federal Family Educational 
Loan Programs; Federal Pell Grant 
Program
AGENCY: Department of Education. 
ACTION: Final regulations.
SUMMARY: These regulations govern the 
management of funds an institution 
receives under the Federal Pell Grant, 
Federal Supplemental Educational 
Opportunity Grant (FSEOG), Federal 
Work-Study (FWS), Federal Perkins 
Loan, Federal Family Education Loan 
(FFEL), William D. Ford Federal Direct 
Loan (Direct Loan), and Presidential 
Access Scholarship (PAS) programs 
authorized by title IV of the Higher 
Education Act of 1965, as amended (title 
IV, HE A programs). The Secretary 
amends the Student Assistance General 
Provisions regulations by revising 
subpart B and adding a new subpart K 
and by making conforming revisions in 
other title IV, HEA program regulations. 
The purpose of the regulations is to 
promote sound cash management 
practices by institutions that participate 
in the title IV, HEA programs by 
Strengthening and making uniform the 
cash management rules for these 
programs. In so doing, the Secretary 
expects to reduce the cost to the Federal 
government of making title IV, HEA 
program funds available to students and 
institutions under these programs. 
EFFECTIVE DATE: These regulations take 
effect on July 1,1995. and apply to the 
1995-96 and subsequent years.
However, affected parties do not have to 
comply with the information collection 
requirements in § 668.164(a) until the 
Department of Education publishes in 
the Federal Register the control number 
assigned by the Office of Management 
and Budget (OMB) to these information 
collection requirements. Publication of 
the control number notifies the public 
that OMB has approved these 
information collection requirements 
under the Paperwork Reduction Act of 
1980.
FOR FURTHER INFORMATION CONTACT: John 
Kolotos or Kim Goto, U.S. Department 
of Education, 600 Independence 
Avenue, S.W., Room 4318, Regional 
Office Building 3, Washington, D.C. 
20202-5244. Telephone (202) 708-7888. 
Individuals who use a

telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service at 1^800-877—8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: On 
September 29,1994, the Secretary 
published a Notice of Proposed 
Rulemaking (NPRM) for part 668 in the 
Federal Register (59 FR 49766). The 
NPRM Included a discussion of the 
major issues surrounding the proposed 
changes which will not be repeated 
here. The following list summarizes 
those issues and identifies the pages of 
the preamble to the NPRM on which a 
discussion of those issues can be found:

The Secretary proposed to define the 
scope and purpose of subpart K to be 
the promotion of sound cash 
management practices by institutions 
and third-party servicers, and the 
minimizing of the financing costs to the 
Federal government of making available 
title IV, HEA program funds to students 
and institutions (page 49766);

The Secretary proposed to define the 
term disburse to encompass all the 
methods by which an institution pays 
title IV, HEA program funds to a student 
or parent (page 49766);

The Secretary proposed to define the 
term issue checks to include any means 
by which an institution pays a student 
or parent by check (page 49767);

The Secretary proposed to codify 
existing policy and practice under 
which the Secretary provides title IV, 
HEA program funds, other than FFEL 
program funds, to institutions (page 
49767);

The Secretary proposed to consolidate 
and amend several requirements of the 
Federal Perkins Loan Program, the FWS 
Program, the FSEOG Program, the 
Federal Pell Grant Program, and 
requirements proposed for the Direct 
Loan Program regulations regarding the 
account into which an institution 
deposits and otherwise maintains 
Federal funds (pages 49767-49768);

The Secretary proposed to consolidate 
and amend several requirements of the 
Federal Perkins Loan Program, the FWS 
Program, the FSEOG Program, the 
Federal Pell Grant Program, and 
requirements proposed for the Direct 
Loan Program regulations under which 
an institution disburses title IV, HEA 
program funds to eligible students 
(pages 49768-49769); and

The Secretary proposed to define 
excess cash as any amount of title IV, 
HEA program funds, other than FFEL or 
Federal Perkins Loan Program funds, 
that an institution does not disburse to 
students by the end of the third business 
day following the date the institution

received those funds (pages 49769- 
49770).

In addition to changes to the Student 
Assistance General Provisions 
regulations, to eliminate conflicting 
requirements between program 
regulations the Secretary publishes 
conforming amendments to the 
appropriate sections of the Federal Pell 
Grant, FSEOG, FWS, Federal Perkins 
Loan and FFEL program regulations.
The Secretary identifies those sections 
as follows:
Federal Perkins Loan Program, 34 CFR

674.16 and 674.19;
FSEOG, 34 CFR 676.16 and 676.19; 
FWS, 34 CFR 675.19;
Federal Family Educational Loan

Programs, 34 CFR 682.603 and
682.604;
Federal Pell Grant Program, 34 CFR 

690.78 and 690.81.
The Secretary publishes conforming 

amendments to the Direct Loan Program 
regulations as part of the final 
regulations for that program.

These regulations establish for the 
first time uniform rules and procedures 
that an institution must follow in 
requesting, maintaining, disbursing, and 
otherwise managing title IV, HEA 
program funds. In establishing these 
rules and procedures, the Secretary 
seeks to achieve an appropriate balance 
between the needs of an institution in 
administering with integrity these 
programs, the institution’s obligation to 
provide program funds to students in a 
timely manner, and the Federal interest 
in the use and disposition of program 
funds. The Secretary recognizes 
however that many institutions manage 
Federal funds soundly and efficiently, 
albeit somewhat differently from what 
these rules require. The Secretary does 
not intend for these rules to dissuade 
those institutions from continuing 
sound cash management practices; 
rather the Secretary believes that these 
rules will enhance those institutions’ 
practices as well as establish a 
performance benchmark for all 
institutions. In this regard, the Secretary 
will assess the impact of these 
regulations on students and institutions 
and propose new rules, as may be 
appropriate, in response to that 
assessment.
Substantive Changes to the NPRM

The following discussion reflects 
substantive changes made to the NPRM 
in the final regulations. The provisions 
are discussed in the order in which they 
appear in the proposed rules.
Section 668.161 Scope and Purpose
„ In response to public comment, the 

Secretary revises this section to include
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the following objectives: (1) to promote 
sound cash management practices by 
institutions, (2) to minimize the 
financing costs to the Federal 
government of making available title IV, 
HEA program funds to students and 
institutions, and (3) to minimize the 
costs that accrue to students under the 
title IV, HEA loan programs.
Section 668.162 Definitions

The definition of issue checks has 
been revised to clarify that an 
institution issues a check by mailing the 
check, or notifying the student or parent 
expeditiously that the check is available 
on demand for immediate pickup,
Section 668.163 Requesting funds

The final regulations require that in 
certifying a loan application under 
§ 682.603, an institution may not 
request from a lender the loan proceeds 
for a student borrower earlier than 13 
days before the*student’s period of 
enrollment. This provision applies only 
to borrowers who are not subject to the 
delayed disbursement provisions in 
>§ 682.604(c)(5) and where FFEL program 
funds are transferred by a lender to an 
institution via EFT or master check. The 
13-day timeframe was chosen to be 
consistent with the number of days that 
an institution may request and disburse 
funds that it receives from the Secretary 
by EFT under all of the other title IV, 
HEA programs. The Secretary adds this 
provision to minimize the interest costs 
incurred by a borrower during the 
period in which the borrower does not 
benefit from the receipt of those loan 
funds.
Section 668.164 M aintaining funds

The section is revised to require that 
the institution must comply with one of 
the following provisions: (1) that it 
notify the bank of its accounts that 
contain Federal funds and retain a 
record of that notice in its files, or (2) 
that the institution ensure that the name 
of the account discloses clearly that 
Federal funds are maintained in that 
account. The proposed rules required 
that an institution would have to 
comply with both provisions. The 
change was made in response to public 
comment and the Secretary’s belief that 
either of the proposed requirements in 
connection with the filing of a UCC-1 
statement will provide that Federal 
funds are safeguarded adequately.

In response to public comment, the 
final regulations allow an institution to 
maintain an interest-bearing account 
under the same provisions that apply to 
interest-bearing accounts under the 
Federal Perkins Loan Program.

The final regulations have raised the 
threshold for requiring an interest- 
bearing account to $3 million. These 
regulations also clarify that any 
institution may maintain an interest- 
bearing account.

Under the final regulations, an 
institution which demonstrates that it 
will not earn more than $250 in interest 
on holding Title IV, HEA program funds 
is not required to maintain an interest- 
bearing account regardless of the 
amount of its prior-year drawdowns. In 
addition, an institution that did not earn 
$250 in interest on the funds it 
maintained in an interest-bearing 
account in the prior award year, is not 
required to maintain that account in the 
current award year.
Section 668.165 Disbursing funds

The final regulations have been 
revised to require that an institution 
must notify a student or parent of the 
amount of title IV, HEA program funds 
the student can expect to receive, and 
how and when those funds will be paid.

The final regulations clarify that an 
institution must determine if the 
amount of title IV, HEA program funds 
that the institution applies to a student’s 
account exceeds the amount of 
allowable institutional charges, and 
based on that determination provide any 
balance to the student within specified 
timeframes. *

In response to public comment, the 
Secretary has extended the timeframes 
within which an institution must 
disburse any student credit balance, and 
has provided for a phase-in of this 
provision. For the 1995-96 award year, 
an institution must pay that balance 
directly to the student as soon as 
possible, but within 21 days of the later 
of: the date that balance occurs; the first 
day of classes of a payment period or 
period of enrollment, as applicable; or 
the date the student rescinds his or her 
authorization under § 668.165(d). For 
students enrolled at the institution on or 
after July 1,1996, the credit balance 
must be paid as soon as possible, but 
within 14 days after the later of the 
events stated above;*

The final regulations provide that an 
institution must obtain a student’s or 
parent’s authorization to (1) disburse 
title IV, HEA program funds via EFT; (2) 
apply title IV, HEA program funds to 
other charges; and (3) hold excess 
student funds. In obtaining 
authorization for any of these activities, 
an institution may not require the 
student or parent to provide that 
authorization, and must allow the 
student or parent to rescind that 
permission at any time. In addition, the 
institution must provide an annual

notice to the student that explains in a 
plain and conspicuous manner the 
provisions regarding the student’s 
authorization, including an explanation 
regarding any interest that the 
institution earns on the student’s funds 
and whether the institution will provide 
that interest to the student.

If a student authorizes the institution 
to hold excess funds on his or her 
behalf, and the institution chooses to 
hold those funds, the institution must 
identify the student and the amount of 
the funds the institution holds for that 
student in a subsidiary ledger account 
designated for this purpose; and 
maintain, at all times, cash in its bank 
account for an amount equal to the 
amount of the funds the institution 
holds for the student. The institution 
may also retain any interest earned on 
the student’s funds while the institution 
is holding those funds. An institution 
may not hold excess student funds if the 
Secretary determines that the institution 
does not meet the standards of financial 
responsibility under § 668.15.
Section 668.166 Excess cash.

In response to public comment, the 
final regulations have increased the 
allowable excess cash tolerances to 
three percent of the institution’s total 
prior-year drawdowns during a period 
of peak enrollment; and for any other 
period, one percent of the tbtal prior- 
year drawdowns. The Secretary has 
removed the proposed minimum excess 
cash balance of $5,000 provision based 
on the increase in the allowable 
percentages.
Analysis of Comments and Changes

In response to the Secretary’s 
invitation in the NPRM, approximately 
110 parties submitted comments on the 
proposed regulations. An analysis of the 
comments and of the changes in the 
regulations since publication are 
published as an appepdix to these 
regulations. Substantive issues are 
discussed under the section of the 
regulations to which they pertain.

Technical and other minor changes— 
and suggested changes the Secretary is 
not legally authorized to make under the 
applicable statutory authority—are not 
addressed.
Executive Order 12866

These regulations have been reviewed 
in accordance with Executive Order 
12866. Under the terms of the order the 
Secretary has assessed the potential 
costs and benefits of this regulatory 
action.

The potential costs associated with 
the regulations aipe those resulting from 
statutory requirements and those
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determined by the Secretary to be 
necessary for administering the title IV, 
HÈA programs effectively and 
efficiently. Burdens specifically 
associated with information collection 
requirements, i f  any, are identified and 
explained elsewhere in this preamble 
under the heading Paperw ork Reduction 
Act o f 1980.

In assessing the potential costs and 
benefits—both quantitative and 
qualitative—of these regulations, the 
Secretary has determined that the 
benefits of the regulations justify the 
costs.

The Secretary has also determined 
that this regulatory action does not 
unduly interfere with State, local, or 
tribal governments in the exercise of 
their governmental functions.
Paperwork Reduction Act of 1980

Section 668.164(a) contains 
information collection requirements. As 
required by the Paperwork Reduction 
Act of 1980, the U.S. Department of 
Education will submit a copy of this 
section to the Office of Management and 
Budget (OMB) for its review. (44 U.S.C. 
3504(h)).

The final regulations contain 
information collection requirements 
regarding the bank account that all 
participating institutions must maintain 
for the deposit of title IV, HEA program 
funds. Specifically, institutions must (1) 
notify their bank o f the accounts that 
contain Federal funds and maintain a 
record of that notice in their 
recordkeeping system, and (2) file with 
the appropriate State or municipal 
government entity a UCC-1 statement 
disclosing the accounts that contain 
Federal funds and keep a copy of that 
statement in their files. In addition, 
institutions that draw down more than 
$3 million in title IV, HEA program 
funds must maintain those funds in an 
interest-bearing account and keep 
records for any interest earned on those 
funds. Institutions may retain annually 
interest earning on title IV, HEA 
program funds for an amount up to 
$250, must keep records for the amount 
retained, and return to the Department 
any interest earnings greater than the 
amount retained. The Department needs 
and nses this information to determine 
whether institutions have complied 
with these requirements.

For approximately 8,500 institutions, 
a one-time public reporting burden for 
this collection of information is 
estimated at (1-J 2,833 hours for 
institutions to notify banks of the 
accounts that contain title IV, HEA 
program funds and maintain a record of 
that notice in their recordkeeping 
system, and (218,500 hours for

institutions to file a UCC-1 statement 
with the appropriate State or municipal 
government entity disclosing the 
accounts that contain Federal funds and 
keep a copy of that statement in their 
files. In addition, for approximately 757 
institutions, the annual public reporting 
burden for this collection of information 
is estimated at 379 hours for those 
institutions to account for the interest 
earned on title IV, HEA program funds 
and return to the Federal government 
any interest earnings m excess of $256.

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
OMB, Room 3002, New Executive Office 
Building, Washington, DC 20503; 
Attention: Daniel J. Cbenok.

Assessment of Educational Impact

In the NPRM published on September 
29,1994, the Secretary requested 
comment on whether the proposed 
regulations in this document would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.
, Based cm the response to the proposed 

rules on its own review, the Department 
has determined that the regulations in 
this document do not require 
transmission of information that is being 
gathered by or is available from any 
other agency or authority of the United 
States.

List of Subjects 
34 CFR 668

Administrative practice and 
procedure, Colleges and universities. 
Consumer protection, Education, Grant 
programs—education. Loan programs— 
education, Reporting and recordkeeping 
requirements, Student aid.

34 CFR Parts 674, 675, an d 676

Education loan programs—education, 
Student aid.

34 CFR Part 682

Administrative practice and 
procedure, Colleges and universities, 
Loan programs—-education, Reporting 
and recordkeeping requirements, 
Student aid. Vocational education.

34 CFR Part 690

Education of disadvantaged, Grant 
programs—education. Reporting and 
recordkeeping requirements, Student 
aid.

Dated November 23,1994.
Richard W. Riley,
Secretary o f  Education.
(Catalog of Federal Domestic Assistance 
Number: 84.007 Federal Supplemental 
Education Opportunity Grant Program;
84.032 Federal Family Educational Loan 
Program; 84.032 Federal PLUS Program;
84.032 Federal Supplemental Loans for 
Students Program; 84.033 Federal Work- 
Study Program; 84.038 Federal Perkins Loan 
Program; 84.063 Federal Pell Grant Program; 
84.069 Federal State Student Incentive Grant 
Program; 84.268 Federal Direct Student Loan 
Program; and 84.272 National Early 
intervention Scholarship and Partnership 
Program. Catalog of Federal Domestic 
Assistance Number for the Presidential 
Access Scholarship Program has not been 
assigned.)

The Secretary amends Parts 668,674, 
675, 676, 682, and 690 of Title 34 of the 
Code of Federal Regulations as follows:

PART 668—STUDENT ASSISTANCE 
GENERAL PROVISIONS

1. The authority citation for part 668 
continues to read as follows:

Authority: 20 U.S.C. 1085,1088,1091, 
1092 ,1094,1099c, and 1141 ,unless 
otherwise noted.

§ 668.18 [Removed and Reserved!
2‘. Section 668.18 is removed and 

reserved.
3. A new suhpart K is added to Part 

668 to read as follows:
Subpart K—Cash Management
668.161 Scope and purpose.
668.162: Definitions.
668.163 Requesting funds.
668.164 Maintaining funds.
668.165 Disbursing funds,
668.166 Excess cash.

SUBPART K—CASH MANAGEMENT

§ 668.161 Scope and purpose.
(a) G eneral (1) This subpart 

establishes uniform rules and 
procedures under which a participating 
institution requests, maintains, 
disburses, and otherwise manages funds 
the institution receives under any title 
IV, HEA program. The purpose of this 
subpart is to—

(1) Promote sound cash management 
of title IV, HEA program funds by an 
institution;

(ii) Minimize the financing costs to 
the Federal government of making title 
IV, HEA program funds available to a 
student or an institution; and

(iii) Minimize costs that accrue to a 
student under a title IV, HEA loan 
program.

(2) An institution must follow 
additional rules and procedures for 
managing title IV, HEA program funds
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under each program in which it 
participates.

(3) The rules and procedures that 
apply to an institution under this 
subpart also apply to a third-party 
servicer.

(4) For purposes of this subpart, the 
title IV, HEA programs include only the 
Federal Pell Grant, PAS, FSEOG,
Federal Perkins Loan, FWS, Direct Loan, 
and FFEL programs.

(b) Federal interest in title IV, HEA 
program  funds. Except for the funds 
received by an institution for 
administrative expenses, funds received 
by an institution under the title IV, HEA 
programs are held in trust for the 
intended student beneficiaries and the 
Secretary. The institution, as a trustee of 
Federal funds, may not use or 
hypothecate (i.e., use as collateral) title 
IV, HEA program funds for any other 
purpose.
(Authority: 20 U.S.C. 1094)

§ 668.162 Definitions.
The following definitions apply to 

terms used in this subpart:
C heck: A negotiable demand draft or 

warrant.
Credit an account: To post a payment 

of funds to a student’s account.
Day: A calendar day unless otherwise 

specified.
Disburse; To make a payment of title 

IV, HEA program funds, or deliver the 
proceeds of a loan under the FFEL 
Program to or on behalf of a student—

(1) Directly by—
(1) Check or other means payable to 

and requiring the endorsement or 
certification of the student, or in the 
case of a parent borrower under the 
Direct Loan or FFEL programs, the 
student’s parent;

(ii) Initiating an electronic funds 
transfer (EFT) to a bank account 
designated by the student, or in the case 
of a parent borrower under the Direct 
Loan or FFEL programs, to a bank 
account designated by the parent; or

(iii) Dispensing cash for which an 
institution obtains a signed receipt from 
the student; or

(2) By crediting the student’s account.
Drawdown: A process whereby an

institution requests and receives title IV, 
HEA program funds.

Issue checks: To release, distribute, or 
make available a check by—

(1) Mailing the check to a student or 
parent; or

(2) Notifying the student or parent 
expeditiously that the check is available 
on demand for immediate pickup.

Period o f enrollm ent: (1) With respect 
to the Direct Loan Program, a period of 
enrollment as defined in § 685.102;

(2) With respect to the FFEL Program, 
a period of enrollment as defined in 
§ 682.200.

Request fo r  cash : A solicitation for 
cash that is completed and submitted in 
accordance with procedures contained 
in the Recipient's Guide fo r  the 
Department o f Education Payment 
M anagement System. This guide is 
published by the Department of 
Education, 600 Independence Avenue, 
S.W., Room 3321, Federal Office 
Building 10, Washington, D.C. 20202- 
4331, and contains the procedures 
institutions use to request, report, and 
account for Federal funds.
(Authority: 20 U.S.C. 1094)

§668.163 Requesting funds
(a) General. (1) The Secretary pays an 

institution in advance, or by 
reimbursement, for the institution to 
disburse title IV, HEA program funds, 
other than FFEL program hinds, to 
students who qualify to receive those 
funds.

(2) A dvance paym ent m ethod, (i) 
Under the advance payment method the 
Secretary accepts an institution’s 
request for cash and transfers 
electronically the amount requested into 
a bank account designated by the 
institution.

(ii) An institution’s request for cash 
must not exceed the amount of funds 
the institution needs immediately to 
make disbursements to students. The 
institution must make the 
disbursements as soon as 
administratively feasible but no later 
than three business days following the 
date the institution received those 
funds.

(3) Reim bursem ent paym ent m ethod.
(i) To receive payment of title IV, HEA 
program funds under the reimbursement 
method an institution must first make 
disbursements to eligible students 
before it submits a request for cash.

(ii) The amount of the institution’s 
request for cash may not exceed the 
amount of the actual disbursements the 
institution made to students included in 
that request.

(iii) The Secretary may require the 
institution to submit documentation 
that each student included in the 
request was eligible to receive and 
received payment for the title IV, HEA 
program funds for which the institution 
is seeking reimbursement. The Secretary 
considers that an institution has made 
payments to those students if the 
institution has either credited the 
students’ accounts or paid the stud«nts 
directly with its own hinds.

(iv) The Secretary approves the 
amount of the institution’s request and

transfers electronically that amount into 
a bank account designated by the 
institution if the Secretary determines 
that the institution—

(A) Determined properly the 
eligibility of each student for title IV, 
HEA program funds;

(B) Made payments for the correct 
amounts of title IV, HEA program funds 
to the students included in its request; 
and

(C) Submitted any documentation 
required under paragraph (a)(3)(iii) of 
this section.

(b) Receiving FFEL Program funds. In 
certifying a loan application under 
§ 682.603 for a borrower who is not 
subject to the delayed disbursement 
provisions in § 682.604(c)(5), an 
institution may not request that a lender 
provide by EFT or master check the loan 
proceeds for that borrower earlier than 
13 days before the first day of a 
student’s period of enrollment.
(Authority: 20 U.S.C. 1094)

§ 668.164 . M aintaining funds
(a) General. (1) Other than for funds 

an institution receives under the FFEL 
programs, an institution must maintain 
a bank account that meets the 
requirements under paragraphs (b) or (c) 
of this section into which thé Secretary 
transfers or the institution deposits 
Federal funds that the institution 
receives from the title IV, HEA 
programs. Except as provided in 
paragraph (e) of this section, an 
institution is not required to maintain a 
separate account for title IV, HEA 
program funds.

(2)(i) An institution must—
(A) Notify the bank of the accounts 

that contain Federal funds and retain a 
record of that notice in its 
recordkeeping system; or

(B) Ensure that the name of the 
account discloses clearly that Federal 
funds are maintained in that account; 
and

(ii) File with the appropriate State or 
municipal government entity a UCC-1 
statement disclosing that the account 
contains federal funds and maintain a 
copy of that statement in its records.

(b) Interest-bearing account. (1) 
Notwithstanding any other requirements 
in this section, an institution that 
participates in the Federal Perkins Loan 
Program must maintain—

(i) An interest-bearing account that 
is—

(A) Federally insured; or
(B) Secured by collateral of value 

reasonably equivalent to the amount of 
title IV, HEA program funds in the 
account; or

(ii) An investment account consisting 
predominately of low-risk income-
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producing securities., such as obligations 
issued or guaranteed by the United 
States.

(2) Except as provided in paragraph
(c) of this section, for any award year, 
an institution must maintain an account 
that meets the requirements in 
paragraphs (bXlKi) nr (ii) of this section. 
If an institution maintains Federal funds 
in an investment account as provided in 
paragraph (b)(l)(ii) of this section, the 
institution must maintain sufficient 
liquidity in that account to make 
required disbursements to students.

(c) N oninterest-bearing account, (1) 
For any award year, an institution is not 
required to maintain an interest-bearing 
account if—

(1) In the prior award year, the 
institution drew down less than $3 
million from the title IV, HEA programs;

(ii) For the total amount of title IV, 
HEA program funds that the institution 
drew down in the prior award year and 
maintained in an interest-bearing 
account, the institution earned less than 
$250 in interest on those funds; or

(iii) For the total amount of title IV, 
HEA program funds that the institution 
draws down during the award year, the 
institution demonstrates by its cash 
management practices that it would not 
earn over $250 in interest by 
maintaining those funds in an interest- 
bearing account.

(2) An institution's non-interest- 
bearing account must be—

(i) Federally insured; or
(ii) Secured by collateral of value 

reasonably equivalent to the amount of 
title IV, HEA program funds in the 
account.

(d) Interest earnings. Except as 
provided in paragraphs (d)(1) and (2) of 
this section, an institution must remit at 
least annually to the Secretary the 
interest or investment revenue earned 
on title IV, HEA program funds 
maintained in an interest-bearing or 
investment account.

(1) Pursuant to 34 CFR Part 674, an 
institution must retain, for the purposes 
of the Federal Perkins Loan Program all 
interest or investment revenue earned 
on Federal Perkins Loan Program funds 
maintained in an interest-hearing or 
investment account.

(2) Other than interest or investment 
revenue earned on Federal Perkins Loan 
Program funds, an institution may retain 
for administrative expense up to $250 
per year of the interest or investment 
revenue earned on title IV, HEA 
program funds maintained in an 
interest-bearing or investment account.

(e) Separate account. The Secretary 
may require an institution to maintain 
title IV, HEA program funds, including 
the funds an institution maintains for

purposes of the Federal Perkins Loan 
Program, in a separate bank account that 
contains no other funds if the Secretary 
determines that-

(1) The institution’s accounting and 
internal control systems do not—

(1) Identify the cash balances of title 
IV, HEA program funds maintained in 
the institution’s bank account as readily 
as if those funds were maintained for 
each program in a separate account; or

(ii) Identify adequately the interest or 
investment revenue earned on title IV, 
HEA program funds maintained- in its 
bank account;

(2) 7The institution’s financial 
records—

(1) Are not maintained on a current 
basis;

(ii) Do not reflect accurately all title 
IV, HEA program transactions; or

(iii) Are not reconciled at least 
monthly; or

(3) The institution has otherwise 
failed to comply with the recordkeeping 
and reporting requirements in sub part B 
of this part or in the regulations that 
govern each title IV, HEA program in 
which the institution participates.

(f) Standard of conduct. An institution 
must exercise the level of care and 
diligence required of a fiduciary with 
regard to maintaining and investing 
Federal funds.
(Authority; 20U S.C . 1094)

§ 668.165 Disbursing funds.
(a) M ethod o f  paym ent, f l) An 

institution must notify a student or the 
student’s parent of the amount of title 
IV, HEA program funds the student can 
expect to receive, and how and when 
those funds will be paid.

(2) If the institution chooses to 
disburse to the student or the student’s 
parent by initiating an electronic funds 
transfer to the bank account designated 
by the student or parent, as applicable, 
the institution must obtain 
authorization from the student or 
parent, as applicable, to disburse by that 
method.

(3) An institution must follow the 
disbursement procedures in §675.16 for 
paying a student his or her wages under 
the FWS Program.

(b) Crediting a  student's account—fl) 
General. An institution may disburse to 
a student by crediting the student’s 
account. In crediting the student’s  
account with title IV, HEA program 
funds, the institution may apply those 
funds only to allowable charges 
described under paragraph (b)(4) of this 
section, except that the institution may 
not apply the student’s title IV, HEA 
program funds to any charges the 
institution assessed the student in a 
prior award year or period of

enrollment. An institution must provide 
written notification expeditiously to a 
student or parent, as applicable, that the 
institution has credited the student’s 
account with Direct Loan or FFEL 
program funds.

(2) Student account balances. Unless 
otherwise authorized, by a student, 
whenever an institution applies title IV, 
HEA program funds to a student’s 
account and determines that an amount 
of those funds exceeds, or exceeded, the 
amount of allowable charges the 
institution assesses the student, the 
institution must pay that balance 
directly to the student as soon as 
possible but—

(i) For students enrolled at the 
institution at any time during the period 
beginning July 1 ,1 9 9 5  and ending June 
3 6 ,19i96, within 21 days of the later of—

(A) The date that balance occurs;
(B) The first day of classes of a 

payment period or period of enrollment, 
as applicable; or

(C) The date the student rescinds bis 
or her authorization under paragraph (d) 
of this section; and

(ii) For students enrolled at the 
institution on or after July 1 ,1 996, 
within 14 days of the later of the events 
described in paragraph (b)(2j(i) (A), (B), 
or (C) of this section.

(3) A llow able charges. For the 
purposes of this section, allowable 
charges include—

(i) Tuition and fees;
(ii) Board, if the student contracts 

with the institution for board;
(iii) Room, if the student contracts 

with the institution for room; and
(iv) If an institution obtains the 

student’s  or parent’s authorization 
under paragraph (d) of this section—

(A) Other cost-of-attendance charges, 
as provided under section 472 of the 
HEA, included in that authorization; 
and

(B) Other institutional charges that a 
student incurs at Kis or her discretion.

(4) H olding student funds. (ikExcept 
as provided in paragraph (b)(4)(ii) of 
this section, an institution, as a 
fiduciary for the benefit of a student, 
may hold student funds from the title 
IV, HEA programs in excess of 
institutional charges included in 
paragraph (b)(3) of this section, if the 
student authorizes the institution to 
retain the excess funds to assist the 
student in managing those funds. If an 
institution chooses to hold excess 
student funds, the institution—

(A) Must identify the student and the 
amount of the funds the institution 
holds for that student in a subsidiary 
ledger account designated for that 
purpose;

(B) Must maintain, at all times, cash 
in its bank account for an amount at
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least equal to the amount of the funds 
the institution holds for the student; and

(C) May retain any interest earned on 
the student’s funds.

(ii) If the Secretary determines that an 
institution has failed to meet the 
standards of financial responsibility 
under § 668.15, an institution may not 
hold a student’s excess funds for this 
purpose.

(c) Early paym ents. (1) An institution 
may not make a payment to a student 
for a payment period or period of 
enrollment, as applicable, until the 
student is enrolled for classes for that 
period.

(2) Except as provided in paragraph
(c)(3) of this section, the earliest an 
institution may pay directly or credit 
the account of an enrolled student is 10 
days before1—

(1) The first day of a payment period 
or period of enrollment, as applicable; 
and

(ii) For second and subsequent 
disbursements of loan funds under the 
Direct Loan and FFEL programs, the 
first day of a semester, term, or other 
period of enrollment for which that 
disbursement is intended.

(3) Pursuant to § 682.604(c) and
§ 685.303(b)(4), if a student is enrolled 
in the first year of an undergraduate 
program of study and the student has 
not previously received an FFEL or 
Direct Loan Program loan, the 
institution may not release to the 
student for endorsement the first 
installment of his or her FFEL or Direct 
Loan Program loan, as applicable, until 
30 days after the first day of the 
student’s classes.

(d) Student authorization. (1) An 
institution must obtain from a student 
or parent, as applicable, written 
authorization allowing the institution 
to

il) Disburse title IV, HEA program
funds by initiating an electronic funds 
transfer as provided in paragraph (b)(2) 
of this section;

(ii) Use the student’s or parent’s title 
IV, HEA program funds to pay for other 
charges as provided in paragraph
(b)(3)(iv) of this section; or

(iii) Hold excess student funds under 
paragraph (c) of this section.

(2) In obtaining authorization for any 
of these activities, an institution—

(i) May not require the student or 
parent to provide that authorization; 
and

(ii) Must allow the student or parent 
to rescind that authorization at any 
time.

(3) The authorization granted to an 
institution is valid for the award year or 
period of enrollment in which the 
institution obtains that authorization.

The Secretary considers that initial 
authorization to continue to be valid 
provided that the institution notifies the 
student or parent of the provisions 
regarding the student’s or parent’s 
current authorization prior to 
conducting any of the activities that 
require that authorization for any 
subsequent award year or period of 
enrollment. The institution’s notice to 
the student or parent must—

(i) In a plain and conspicuous 
manner, explain those provisions, 
including an explanation regarding any 
interest that the institution earns on the 
student’s funds and whether the 
institution will provide that interest to 
the student; and

(ii) Provide the student or parent with 
the opportunity to cancel or modify 
those provisions.
(Authority: 20 U.S.C. 1094)

§ 668.166 Excess cash.
(a) General. The Secretary considers 

excess cash to be any amount of title IV, 
HEA program funds, other than FFEL or 
Federal Perkins Loan Program funds, 
that an institution does not disburse to 
students by the end of the third business 
day following the date the institution 
received those funds. Except as 
provided in paragraph (b) of this 
section, an institution must return 
promptly to the Secretary any amount of 
excess cash in its account.

(b) Excess cash tolerances. {1) If an 
institution draws down title IV, HEA 
program funds in excess of its 
immediate cash needs, the institution 
may maintain the excess cash balance in 
the account the institution established 
under § 668.164 only if—

(1) In the award year preceding that 
drawdown, the amount of that excess 
cash balance is less than—

(A) For a period of peak enrollment at 
the institution during which that 
drawdown occurs, three percent of its 
total prior-year drawdowns; or

(B) For any other period, one percent 
of its total prior-year drawdowns; and

(ii) Within the next seven days, the 
institution eliminates its excess cash 
balance by disbursing title IV, HEA 
program binds to students for at least 
the amount of that balance.

(2) For the purposes of this section, a 
period of peak enrollment at an 
institution occurs when at least 25 
percent of the institution’s students start 
classes during a given 30-day period.
For any award year, an institution 
calculates the percentage of students 
who started classes during a given 30- 
day period by—

(i) For the prior award year in which 
the 30-day period began, determining

the number of students who started 
classes during that period;

(ii) Determining the total number of 
students who started classes during the 
entire award year used in paragraph 
(b)(2)(i) of this section;

(iii) Dividing the number of students 
in paragraph (b)(2)(i) of this section by 
the number of students in paragraph 
(b)(2)(ii) of this section; and

(iv) Multiplying the result obtained in 
paragraph (b)(2) (iii) of this section by 
100.

(3) For the purpose of determining the 
total amount of title IV, HEA program 
funds under paragraph (b)(l)(i) of this 
section, an institution that participates 
in the Direct Loan Program may include, 
for the latest year for which the 
Secretary has complete data, the total 
amount of loans guaranteed under the 
FFEL Program for students attending the 
institution during that year.

(c) C onsequences fo r  m aintaining 
excess cash balances. (1) If the Secretary 
finds that an institution maintains in its 
account excess cash balances greater 
than those allowed under paragraph (b) 
of this section, the Secretary—

(1) As provided in paragraph (c)(2) of 
this section, requires the institution to 
reimburse the Secretary for the costs the 
Secretary deems to have incurred in 
making those excess funds available to 
the institution; and

(ii) May initiate a proceeding to fine, 
limit, suspend, or terminate the 
institution’s participation in one or 
more title IV, HEA programs under 
subpart G of this part.

(2) For the purposes of this section, 
upon a finding that' an institution has 
maintained excess cash, the Secretary—

(i) Considers the institution to have 
issued a check to a student on the date 
that the check cleared the institution’s 
bank account, unless the institution 
demonstrates to the satisfaction of the 
Secretary that it issued the check shortly 
after the institution wrote the check; 
and

(ii) Calculates, or requires the 
institution to calculate, a liability for 
maintaining excess cash balances in 
accordance with procedures established 
by the Secretary. Under those 
procedures, the Secretary assesses a 
liability that is equal to die difference 
between the earnings that the excess 
cash balances would have yielded if 
invested under the applicable current 
value of funds rate and the actual 
interest earned on those balances. The 
current value of funds rate is an annual 
percentage rate, published in a Treasury 
Financial Manual (TFM) bulletin, that 
reflects the current value of funds to the 
Department of Treasury based on certain 
investment rates. The current value of



61722 Federal Register / Vol. 59, No. 230 7  Thursday, December 1, 1994 / Rules and Regulations

funds rate is computed each year by 
averaging investment rates for the 12- 
month period ending every September. 
The TFM bulletin is published annually 
by the Department of Treasury. Each 
annual bulletin identifies the current 
value of funds rate and the effective date 
of that rate.
(Authority: 20 U.S.C. 1094)

PART 674— FEDERAL PERKINS LOAN 
PROGRAM

1. The authority citation for part 674 
continues to read as follows:

Authority: 20 U.S.C. 1087aa-1087hh and 
20.U.S.C. 421-429, unless otherwise noted.

2. Section 674.16 is amended by 
revising paragraph (d) and by revising 
paragraph (e) to read as follows:

§ 674.16 Making and disbursing loans.
i t  *  *  i t  i t

(d) The institution shall disburse 
funds to a student or the student’s 
account in accordance with the 
provisions of §668.165.

(e) The institution shall advance 
funds to a student in accordance with 
the provisions of § 668.165.
★  * * * *

3. Section 674.19 is amended by 
revising paragraph (b) to read as follows:

§ 674.19 Fiscal procedures and records.
★  i t  i t  i t  i t

(b) A ccount fo r  Perkins Loan Fund.
An institution shall maintain the funds 
it receives under this part in accordance 
with the requirements in § 668.164.
*  i t  i t  *  *

PART 675—FEDERAL WORK-STUDY 
PROGRAM

1. The authority citation for part 675 
continues to read as follows:

Authority: 42 U.S.C. 2571-2756b, unless 
otherwise noted.

2. Section 675.19 is amended by 
revising paragraph (a)(3) to read as 
follows:

§ 675.19 Fiscal procedures and records.
(a) * * *
(3) An institution shall maintain 

funds received under this part in 
accordance with the requirements in 
§668.164.
i t  i t  m i t  i t  i t  -

PART 676—FEDERAL 
SUPPLEMENTAL EDUCATIONAL 
OPPORTUNITY GRANT PROGRAM

1. The authority citation for part 676 
continues to read as follows:

Authority: 20 U.S.C. 1070b-1070b-3, 
unless otherwise noted.

2. Section 676.16 is amended by 
removing paragraph (d), redesignating 
paragraphs (e), (f), (g), and (h) as 
paragraphs (d), (e), (f), and (g) 
respectively, and revising paragraph (c) 
to read as follows:

§ 676.16 Payment of an SEOG.
*  * ,  *  *  *

(c) An institutioja shall disburse funds 
to a student or the student’s account in 
accordance with the provisions in 
§668.165.
*  *  *  *  f t

§676.19 [Amended]
3. Section 676.19 is amended by

revising paragraph (a)(2) to read as 
follows: -
i t  i t  i t  i t  i t

(a) * * *
(2) An institution shall maintain 

funds received under this part in 
accordance with the requirements in 
§ 668.164.
i t  i t  i t  ' • i t  i t

PART 682—FEDERAL FAMILY 
EDUCATION LOAN (FFEL) PROGRAM

1. The authority citation for Part 682 
continues to read as follows:

Authority: 20 U.S.C. 1071 to 1087-2, 
unless otherwise noted.

2. Section 682.603 is amended by 
revising paragraph (h) to read as 
follows:

§ 682.603 Certification by a participating 
school in connection with a loan 
application.
i t  i t  i t  *

(h) Pursuant to paragraph (b)(5) of this 
section, a school may not request the 
disbursement of loan proceeds—

(1) For a FFEL loan disbursed by EFT 
or by master check to a borrower who 
is not subject to paragraph (h)(2) of this 
section, earlier than the 13th day before 
the first day of the student’s period of 
enrollment; and

(2) For a borrower who is enrolled in 
the first year of an undergraduate 
program of study and who has not 
previously received a Stafford or SLS 
loan, earlier than the 24th day of the 
student’s period of enrollment.

3. Section 682.604 is amended by 
revising paragraph (c)(2)(ii)(B); by 
revising paragraph (c)(3)(ii); by revising 
paragraphs (d)(l)(i) and (ii)(A); and by 
revising the last sentence of paragraph
(d)(l)(ii)(B) to read as follows.

§ 682.604 Processing the borrower’s loan 
proceeds and counseling borrowers.

- *  i t  i t  i t  i t

(c) * * *
(2) * * *

(ii) * * *
(B) Obtain the student borrower’s 

endorsement on the check, endorse the 
check on its own behalf and, after the 
student has registered, credit the 
student’s account, in accordance with 
paragraph (d)(1) of this section, and 
deliver the remaining loan proceeds to 
the student, as specified in 
§ 668.165(b)(2).

(3) * * *
(ii) Credit the student’s account in 

accordance with paragraph (d)(1) of this 
section, notify the student or parent 
borrower in writing that it has so 
credited that account, and deliver to the 
student or parent borrower the 
remaining loan proceeds, subject to 
paragraph (d)(2) of this section, not later 
than-—

(A) In the case of a PLUS loan, 45 
days after the school’s receipt of the 
funds; and

(B) In the case of a Stafford loan, the 
timeframe specified in 668.165(b)(2).
i t  i t  i t  i t  i t

(d) * * V
(l)(i) For purposes of paragraphs 

(c)(2)(ii)(B) and (c)(3)(ii) of this section, 
a school may not credit a registered 
student’s account earlier than the period 
specified in § 668.165(c)(2).

(ii)(A) The school may credit a 
registered student’s account with only 
those loan proceeds covering costs 
specified in § 668.165(b)(2).

(B) * * * The school shall maintain 
these funds, as provided in 
§ 668.165(b)(4).
i t  i t '  - i t  i t  i t

PART 690—FEDERAL PELL GRANT 
PROGRAM

1. The authority citation for part 690 
continues to read as follows:

Authority: 20 U.S.C. 1070a through 1070a- 
6, unless otherwise noted.

2. Section 690.78 is amended by 
revising paragraph (a), and by removing 
paragraph (b), by redesignating 
paragraphs (c) and (d) as paragraphs (b) 
and (c), respectively, and by revising 
redesignated paragraph (c)(1) to read as 
follows:

§ 690.78 Method of disbursement—by 
check or credit to a student’s  account

(a) An institution shall disburse funds 
to a student or the student's account in 
accordance with the provisions in 
§668.165.
i t  i t  i t  i t  i t

(c)(1) An institution that intends to 
pay a student directly must notify the 
student in accordance with § 668.165(a);
i t  i t  i t  i t  i t

3. Section 690.81 is amended by 
revising paragraph (b) to read as follows:
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§ 690.81 Fiscal control and fund 
accounting procedures.
i c  f t  A A At

(b) An institution shall maintain 
funds received under this part in 
accordance with the requirements in 
§668.164.
*  *  At *  i t

Appendix—Analysis of Comments and 
Changes
(Note: This appendix will not be codified in 
the Code of Federal Regulations.)

Section 668.161 Scope and Purpose
Com m ents: Many commenters 

supported the Secretary’s decision to 
consolidate, codify, and make uniform 
the cash management policies and 
procedures under which an institution 
requests, maintains, and disburses title 
IV, HEA program funds. A few 
commenters believed that the proposed 
consolidation of cash management 
policies and procedures would create 
confusion rather than clarify those 
policies and procedures because the 
consolidation was incomplete. Some of 
these commenters suggested that to 
facilitate an institution’s compliance 
with all of the cash management 
policies and procedures, the Secretary 
should reference in final regulations the 
other unconsolidated policies and 
procedures contained in each of the title 
IV, HEA program regulations.

Commenters writing on behalf of 
student legal services organizations 
supported the Secretary’s stated goals, 
but urged the Secretary to incorporate in 
final regulations the following 
additional goals:

(1) The promotion of program 
integrity; and

(2) The mitigation of costs that accrue 
to a student when title IV, HEA program 
loan funds are held by an institution 
and not made available timely to 
borrowers.

D iscussion: As noted in the NPRM 
and discussed more fully under the 
heading SUPPLEMENTARY INFORMATION, 
the Secretary has amended each of the 
title IV, HEA program regulations to 
conform with the rules and procedures 
under these regulations. Although the 
Secretary agrees that it is preferable to 
consolidate and make uniform all of the 
cash management rules and procedures 
now contained in the title IV, HEA 
program regulations, the Secretary chose 
to consolidate and make uniform the 
requirements only in those areas where 
there is much commonality among all 
the title IV, HEA programs. The 
Secretary notes that other cash 
management provisions pertain mostly 
to the areas of fiscal control, accounting 
and program reporting requirements.

The Secretary believes that the 
commenter’s first goal, to promote 
program integrity, is accomplished by 
these regulations. The Secretary agrees 
to incorporate the second goal suggested 
by the last commenters, to minimize the 
costs that accrue to students under the 
title IV, HEA loan programs, because 
this goal is in keeping with the 
Secretary’s stated objective of promoting 
sound cash management practices. 
Moreover, this goal is consonant with an 
institution’s fiduciary responsibility to 
hold in trust for the benefit of a student 
or the Secretary any funds the 
institution receives under the title IV, 
HEA programs.

Changes: Section 668.161(a) is revised 
to (1) articulate the objectives stated by 
the Secretary in the NPRM that the 
purpose of these regulations is to 
promote sound cash management 
practices by institutions and to 
minimize the financing costs to the 
Federal government of making available 
title IV, HEA program funds to students 
and institutions, and (2) include the 
objective suggested by the 
commenters—to minimize the costs that 
accrue to students under the title IV, 
HEA loan programs.
Section 668.162 Definitions 
Credit an Account

Com m ents: Several commenters 
supported the proposed definition for 
crediting an account. A few commenters 
urged the Secretary to clarify in final 
regulations that listing a student’s 
"estimated financial assistance” on his 
or her bill is not the same as crediting 
the student’s account. One commenter 
suggested that the Secretary clarify the 
meaning of the term "account” in each 
section where that term is used. One 
commenter believed this definition 
should indicate that the payment of title 
IV, HEA program funds is considered to 
be credited to the student’s account only 
after the funds have been drawn down.

D iscussion: An institution may 
disburse funds to a student by crediting 
his or her account. In the context of 
these regulations, a student’s account 
may be any recordkeeping system that 
an institution uses to post institutional 
charges and payments of title IV, HEA 
program funds. Unless an institution 
has posted a payment to the student’s 
account the institution’s bill to the 
student may merely indicate his or her 
"estimated financial assistance.” 
Similarly, with respect to the issue 
presented by the last commenter, for an 
institution that establishes a receivable 
for a student’s title IV, HEA program 
funds by making an accounting entry for 
those funds, the Secretary considers the

disbursement to occur on the date that 
the institution makes the payment or 
credits the student’s account with the 
title IV, HEA program funds that the 
institution drew down or will draw 
down for that purpose.

Changes: None.
Issue Checks

Com m ents: Commenters writing on 
behalf of student legal services 
organizations contend that it has been 
common for certain institutions to write 
checks but not deliver, or deliver 
belatedly, those checks to students. The 
commenters expressed concern that the 
proposed definition of issue checks 
leaves leeway for an unscrupulous 
institution to delay delivery of the check 
to a student. The commenters suggested 
that at the very least the Secretary 
should in the preamble to the final 
regulations clarify the meaning of the 
phrase “release, distribute, or make 
available” to mean that an institution 
must mail a check to a student or notify 
the student by some expeditious means 
that the check is available and may be 
picked up immediately by the student.

One commenter recommended that 
the Secretary provide guidance relating 
to the use of the term issue checks as 
that term is used in the excess cash 
section of these regulations.

D iscussion: The Secretary considers a 
check to be issued if it is released, 
distributed, or made available along the 
lines suggested by the commenters. The 
reader is referred to the discussion 
under the heading Excess cash  for more 
information regarding the term issue 
checks.

Changes: The definition of issue 
checks  is clarified to provide that an 
institution issues a check by (1) mailing 
the check to a student or parent, or (2) 
notifying the student or parent 
expeditiously that the check is available 
on demand for immediate pickup.
Section 668.163 Requesting Funds

Com m ents: One commenter requested 
that the Secretary specify in final 
regulations the requirements for 
institutions that draw down title IV,
HEA program funds through FED WIRE. 
Two commenters questioned the 
reliability of the ACH/EFT (Automated 
Clearing House/Electronic Funds 
Transfer) payment system.

A few commenters believed that the 
3-day immediate need standard would 
be onerous and unworkable in view of 
the excess cash provisions in § 668.166 
under which the Secretary considers an 
institution to have issued a check on the 
date the check cleared the institution’s 
bank account. These commenters argued 
that a five-day immediate-need standard
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would be more reasonable because an 
institution has no control over when a 
student cashes his or her check. Another 
commenter suggested a 15-day 
immediate-need standard.

One commenter requested 
clarification regarding the concept of 
immediate need with respect to making 
draws against the Federal capital 
contributions (FCC) for the Federal 
Perkins Loan Program.

In view of the use of electronic funds 
transfers (EFT) under which a student 
borrower would not be required to 
endorse a loan check, commenters 
representing student legal services 
organizations urged the Secretary to 
establish disbursement procedures that 
would ensure that a student has 
adequate control over his or her student 
aid hinds. The commenters were 
concerned that a borrower not incur 
excessive interest charges for the time 
that an institution used his or her loan 
proceeds, particularly with regard to 
unsubsidized loans.

D iscussion: Under current 
departmental procedures, an institution 
that draws down funds through 
FEDWIRE must use those funds within 
one business day following its receipt of 
those funds. The Secretary wishes to 
clarify that under these regulations an 
institution must disburse title IV, HEA 
program funds within three business 
days following the date that the 
institution received the funds, 
regardless of whether the institution 
drew down those funds through 
FEDWIRE or under the ACH/EFT 
system. In addition, the Secretary 
reiterates that the Department is able to 
transfer funds electronically to an 
institution quickly and reliably.

The Secretary disagrees with the 
commenters who suggested extending 
the three-day immediate-need standard 
to five or 15 days to allow for the 
clearance of checks. The clearance 
pattern of checks issued by an 
institution has no bearing on an 
institution’s determination of its 
immediate cash needs. Under the 
immediate-need concept, an institution 
draws down only that amount of cash 
that it needs to make disbursements to 
students within a specified time. As 
long as an institution makes the 
disbursements within that time, 
including making disbursements by 
issuing checks properly, the institution 
has satisfied the immediate-need 
standard regardless of when its students 
cashed the checks after receiving the 
checks. The reader is referred to the 
discussion under the heading Excess 
cash  for more information regarding the 
issuance of checks.

The Secretary wishes to make clear 
that the concept of immediate need also 
applies to draws of Federal capital 
under the Federal Perkins Loan 
Program. Thus, before making a draw of 
Federal capital an institution must 
determine whether the cash in its 
Federal Perkins Loan Fund is sufficient 
to meet its immediate loan 
disbursement and administrative needs. 
The Secretary recognizes that this may 
be difficult for an institution to 
accomplish because student loan 
repayments, the cost of collection 
activities, and the cost of other 
administrative actions affect the amount 
of cash in the Fund. Nevertheless, an 
institution must view its allocation of 
Federal capital as it views its 
authorizations for other title IV, HEA 
programs and make draws on that 
allocation only to meet its immediate 
Federal Perkins Loan cash needs.

Finally, the Secretary agrees that 
borrowers should not incur unnecessary 
interest costs on loan funds, particularly 
during the periods that those funds are 
held or otherwise used by an institution. 
If a lender provides by EFT or 
mastercheck loan funds to an institution 
well ahead of the time that the 
institution needs the funds to make 
disbursements to loan borrowers, an 
institution may earn and retain interest 
on those funds. Under the unsubsidized 
loan programs, a borrower incurs 
interest costs from the date the lender 
disbursed the funds to the institution 
even though the borrower does not 
benefit from that early disbursement 
until he or she receives those loan 
funds.

Changes: Section 668.163 is revised to 
provide that under §682.603, in 
certifying a loan application for a 
borrower who is not subject to the 
delayed disbursement provisions in 
§ 682.604(c)(5), an institution may not 
request that a lender provide by EFT or 
master check the loan proceeds for the 
borrower earlier than 13 days before the 
first day of a student’s period of 
enrollment. The Secretary adds this 
provision to minimize the interest costs 
incurred by a borrower during the 
period in which the borrower does not 
benefit from the receipt of loan funds. 
The selection of 13 days is consistent 
with the number of days that an 
institution may request and disburse 
funds that it receives from the Secretary 
by EFT under all of the other title IV, 
HEA programs.

Comments: Several commenters urged 
the Secretary to specify in final 
regulations the criteria the Secretary 
considers in determining whether to 
place an institution on the 
reimbursement payment method, and to

detail the procedures under which (1) 
an institution may appeal the 
Secretary’s determination, and (2) the 
Secretary approves an institution’s 
reimbursement request, including the 
length of time the Secretary takes in 
approving all or part of that request.

D iscussion: The Secretary places an 
institution on the reimbursement 
payment method when the Secretary 
determines that there is a heightened 
need to monitor Federal funds or when 
other reasons exist to recover program 
liabilities through administrative offset. 
The Secretary has sole discretion in 
making that determination and makes 
that determination on a case-by-case 
basis. In addition, the Secretary reserves 
the authority to require an institution to 
submit any documentation the Secretary 
deems appropriate in determining 
whether to approve an institution’s 
reimbursement request.

Changes: None.
Section 668.164 M aintaining Funds.
Comments: For the following reasons 

commenters writing on behalf of 
institutions and higher education 
organizations suggested that the 
Secretary adopt the current Federal 
Perkins Loan program bank account 
provisions under which an institution is 
required to either notify its bank of the 
accounts that contain Federal funds or 
ensure that the name of the account 
discloses clearly that Federal funds are 
deposited into that account. First, the 
commenters noted that existing State 
laws may prevent some public 
institutions from complying with the 
requirement that the word "Federal” be 
included in the name of their bank 
accounts. Second, the commenters 
believed that either of the proposed 
requirements would be adequate for 
Federal purposes.

Another commenter believed that 
both requirements were necessary to 
safeguard adequately against the . 
possibility of erroneous levies on an 
institution’s account.

A few commenters urged the 
Secretary to explain the purpose of the 
proposed requirement.

D iscussion: In proposing that an 
institution comply with both of these 
requirements, the Secretary sought to 
safeguard Federal funds by alerting 
potential creditors of the institution that 
Federal funds are contained in the 
institution’s bank account. In the past, 
some institutions have used Federal 
funds to secure credit or obtain a loan 
by misrepresenting to a creditor that the 
funds in their Federal accounts were the 
institutions’ own funds.

In view of the public comment, the 
Secretary believes the goal of 
safeguarding Federal funds is equally
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accomplished by providing that an 
institution comply with either of the 
proposed measures provided that the 
institution also files with the 
appropriate State or municipal 
government entity a UCC-1 statement 
disclosing that the account contains 
Federal funds. An institution may 
satisfy the requirement of notifying its 
bank of the accounts that contain 
Federal funds by submitting to the bank 
a copy of the UCC-1 statement that the 
institution files with the appropriate 
State or municipal government entity.

Changes: Section 668.164(a)(2) is 
revised to provide that an institution (1) 
may either notify its bank Of the 
accounts that contain Federal funds or 
ensure that the name of the account 
discloses clearly that Federal funds are 
maintained in that account, and (2) 
except as may be prohibited by State 
law, must file with the appropriate State 
or municipal government entity a 
UCC-1 form. •

Comments: A few commenters writing 
on behalf of institutions and higher 
education organizations opined that the 
interest-bearing account requirements 
would not only prohibit an institution 
from commingling Federal funds with 
funds the institution maintains in 
higher-paying investment accounts but 
would also force an institution to 
establish separate accounts for Perkins 
and non-Perkins related funds. The 
commenters believed that for an 
institution to comply with the proposed 
requirements, the institution would 
have to establish a vast array of parallel 
FDIC accounts that would increase 
greatly the costs of maintaining Federal 
funds while only marginally reducing 
the Federal risk. Therefore these 
commenters, as well as other 
commenters, suggested that the 
Secretary include as an option the 
current Perkins loan requirements under 
which an institution may maintain 
Federal funds in an investment account 
that consists predominately of low-risk 
income producing securities.

Commenters writing on behalf of 
business officers stated that most 
colleges and universities pool their 
operating funds in a single investment 
account that is often not a federally 
insured bank account because (1) the 
amounts involved far exceed FDIC 
insurance limits, and (2) the rate of 
return is much higher on investment 
opportunities. In addition, these 
commenters believed that the Secretary 
should allow an institution that 
commingles Federal funds with its own 
funds in a pooled investment account to 
allocate to the various fund components 
the interest or investment revenue 
earned on the pooled funds, instead of

requiring the institution to determine 
the actual interest earned on the 
Federal-funds component. Further, the 
commenters opined that an institution 
would be forced to establish a separate 
account for title IV, HE A program funds 
because it will be difficult for the 
institution to comply with the entire set 
of proposed requirements that its bank 
account contain the word “Federal”, 
that it be federally insured, and that the 
institution be able to account for the 
actual interest earned on Federal funds 
if those funds are commingled with the 
institution’s own funds. Moreover, these 
commenters argued that an institution 
that uses only its own funds to make N 
disbursements to students prior to 
drawing down the equivalent amount of 
title IV, HEA program funds should not 
have to comply with these requirements 
because the funds that the institution 
ultimately draws down lose their . 
“character” as Federal funds when they 
are received by the institution.

Still other commenters recommended 
the Federal Perkins Loan Program 
investment account option, arguing that 
Federal funds maintained in such an 
account would provide the Secretary 
greater security than if the funds were 
maintained in an FDIC account. The 
Federal funds would, in effect, be 
secured by no-risk U.S. Treasury 
obligations.

One commenter suggested that after 
one year the Secretary revisit the 
interest-bearing account provisions to 
determine if the cost to institutions of 
carrying out these provisions justify the 
stated savings to the government and 
whether the $250 administrative cost 
allowance is sufficient to cover the costs 
to institutions of carrying out these 
provisions. A few other commenters 
believed that the $250 allowance was 
too low to cover an institution’s 
administrative expenses and suggested 
that the Secretary allow an institution to 
maintain up to one percent of the 
interest calculated on its annual 
drawdowns or 15 percent of the interest 
earned. One commenter believed that 
the proposed allowance would be 
sufficient to absorb bank fees because 
most institutions would be able to avoid 
monthly service charges by informing 
their banks that the interest-bearing 
account contained Federal funds.

A few commenters agreed with the 
proposed requirement that an 
institution maintain a interest-bearing 
account where the institution’s prior 
year draws of Federal funds exceeded 
$1 million. Other commenters believed 
that the proposed threshold was too low 
and would impose financial and 
administrative burdens on small ; 
institutions or on institutions that draw

down title IV, HEA program funds only 
after making disbursements to students. 
These commenters suggested that the 
Secretary raise the threshold or establish 
another measurement for requiring 
institutions to maintain interest-bearing 
accounts, such as average monthly 
account balances.

D iscussion: The Secretary 
acknowledges that while the interest 
earned on title IV, HEA program funds 
maintained in investment accounts will 
offset to a greater degree the costs to the 
Federal government of making the funds 
available than if the funds were 
maintained in an interest-bearing 
account, the Secretary believes that the 
investment-account-interest benefit is of 
secondary importance. In proposing the 
requirement that an institution maintain 
a Federally insured interest-bearing 
account, the Secretary intended 
primarily to ensure the safety and 
liquidity of the title IV, HEA program 
funds maintained temporarily in that 
account. The Secretary believes strongly 
that an institution must not place in 
jeopardy title IV, HEA program funds by 
maintaining the funds in high-risk, 
albeit high-yielding, investment 
accounts—program funds must only be 
drawn down pending immediate 
disbursement to students. However, the 
Secretary finds compelling the argument 
that Federal funds maintained in a low- 
risk investment account secured by U.S. 
Treasury obligations will provide 
greater security than if the funds were 
maintained in a Federally insured bank 
account, provided that an institution 
maintains sufficient liquidity in that 
investment account to make required 
disbursements to students.

The Secretary wishes to clarify that an 
institution is not required to maintain 
more than one Federally insured bank 
account. In addition, regarding the issue 
of determining the interest earned on 
title IV, HEA programs where those 
funds are commingled with an 
institution’s own funds, the Secretary 
believes than an institution should be 
able to account adequately for the 
interest earned on the Federal amounts.

The Secretary disagrees with the 
commenters who argued that an 
institution should not be required to 
comply with the bank account 
requirements if an institution uses it’s 
own funds to make title IV,HEA 
program disbursements to students and 
only draws down the equivalent amount 
of program funds to replenish its own 
funds. An institution’s Federal bank 
account is the repository for title IV, 
HEA program funds and must be so 
designated for the institution to receive 
program funds from th$ Secretary. In 
addition, an institution must maintain a
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Federal account to make deposits of title 
IVr HEA program funds (for example, a 
deposit of title IV, HEA program funds 
made by the institution for a refund of 
institutional charges).

With regard to the comments 
regarding the one million dollar 
threshold requirement, the Secretary 
agrees that it may not be cost-effective 
to require small institutions, or 
institutions that have a practice of 
drawing down title IV, HEA programs 
funds only after making disbursements 
to students, to maintain interest-bearing 
accounts. Finally, the Secretary believes 
that the $250 administrative allowance 
is sufficient to offset an institution’s 
costs of maintaining an interest-bearing 
account.

Changes: Section 668.164(b) is revised 
to provide the following. First, an 
institution may maintain an interest- 
bearing account in accordance with the 
current requirements under the Federal 
Perkins Loan Program. Second, the 
Secretary has raised the interest-bearing- 
account threshold requirement from one 
million dollars to three million dollars. 
Third, an institution that maintained in 
the prior award year Federal funds in an 
interest-bearing account is not required 
to maintain the interest-bearing account 
in the current award year if the 
institution did not earn $250 in interest 
on the funds maintained in that account 
in the prior award year. Finally, an 
institution that demonstrates by its cash 
management practices that it will not 
earn more than $250 in interest on title 
IV, HEA program funds is not required 
to maintain an interest-bearing account 
regardless of the amount of its prior-y ear 
drawdowns.

As noted under the heading 
SUPPLEMENTARY INFORMATION, the 
Secretary establishes these interest- 
bearing-account provisions as 
performance benchmarks for all 
institutions. However, the Secretary 
remains interested in (1) the process by 
which institutions draw down Federal 
funds and time within which the funds 
must be disbursed to students, (2) the 
maintenance of the funds in interest- 
bearing accounts, and (3) the use of the 
funds by an institution while the funds 
are pending disbursement to students. 
The Secretary will assess the impact and 
effectiveness of these provisions and 
propose new rules, if appropriate, in 
response to that assessment.

Comments: Several commenters 
supported the proposed provisions 
under which the Secretary could require 
an institution to maintain a separate 
account for title IV, HEA program funds 
if the Secretary found that the 
institution did not account adequately

for the receipt, disbursement, or use of 
those funds.

Commenters writing on behalf of 
student legal services organizations 
urged the Secretary to require certain 
institutions to maintain a separate 
account for title IV, HEA program funds 
for the following reasons. First, the 
separate account requirement is purely 
within the Secretary’s discretion. 
Second, as proposed, the requirement 
places the onus on the Secretary to act 
affirmatively to require the separate 
account. The commenters believe that 
given the Department’s scarce resources 
for enforcement actions and absent a 
requirement that an institution establish 
a separate Federal bank account, Federal 
and student funds would be placed in 
jeopardy unnecessarily. The 
commenters contend there has been a 
longstanding and persistent problem at 
certain institutions caused by 
commingling Federal funds with 
operating revenues. The commenters 
maintained that these institutions fail to 
pay loan refunds due students and 
otherwise use Federal funds for other 
purposes. The commenters cite U.S. v. 
Kammer, 1 F. 3d 1161 (11th Cir. 1993) 
as an example that courts have been 
reluctant to find culpable such failures 
by institutions so long as the 
Department permitted title IV, HEA 
program funds to be commingled with 
institutional funds. In addition, the 
commenters believed that the 
accounting effort involved for the 
Department to untangle such 
commingled funds would be staggering. 
For these reasons, the commenters feel 
strongly that the Secretary should 
exercise his discretion and require an 
institution to maintain a separate bank 
account for title IV, HEA program funds, 
except in cases where the institution has 
adequate accounting procedures and a 
demonstrated track record of making 
student refunds and has otherwise used 
Federal funds for their intended 
purposes. Moreover, the commenters 
argue that the situation presented when 
a student withdraws and is owed a 
refund is analogous to the situation 
where an institution holds excess funds 
for the benefit of the student, as in 
proposed § 685.303(c) and 
§ 668.165(b)(4), because under both 
situations an institution is responsible 
and liable for those funds. The 
commenters note that under those 
proposed regulations, the Secretary 
requires an institution to maintain 
excess student funds in a separate bank 
account.

D iscussion: The Secretary has 
carefully considered the 
recommendations made by these 
commenters, but has decided to adopt

the structure in the proposed 
regulations that will not requireinitially 
that an institution establish separate 
accounts for title IV, HEA program 
funds. Although the Secretary believes 
that in most instances sound financial 
management practices will lead an 
institution to establish such separate 
accounts, the Secretary will not require 
this so long as an institution is able to 
meet its cash management and 
accounting obligations under the 
regulations. The Secretary also notes 
that the court case identified by the 
commenters encompassed many more 
fact-specific issues concerning whether 
and under what circumstances a 
showing could be made that an 
institution had willfully converted 
student refunds. In the U.S. v. Kammer 
case cited by the commenters, the Court 
concluded that the institution’s 
obligation to pay refunds out of its 
operating funds made it difficult to 
distinguish between the institution’s 
inability to pay refunds due to financial 
hardship and a deliberate decision by 
the institution to misappropriate those 
funds. The Secretary notes that this 
analysis is not directly relevant to the 
question of whether federal funds must 
initially be placed into a separate bank 
account, but focuses instead on the 
institution’s conduct in conjunction 
with its financial operations.

The Secretary wishes to assure the 
commenters that the Secretary will take 
appropriate enforcement actions and 
require an institution that does not 
account, disburse, or use Federal funds 
properly to maintain a separate account 
for those funds.

Changes: None.
Section 668.165 Disbursing Funds
Comments Regarding the Method of 
Payment

Many commenters recommended that 
the Secretary modify the proposed EFT 
payment provisions, under which an 
institution would need to obtain each 
award year written authorization from a 
student or parent to disburse title IV, 
HEA program funds by that method, by 
providing that once an institution 
obtained that authorization, the 
institution would be required only to 
provide annual notices to the student or 
parent to continue to use that initial 
authorization to make EFT payments in 
future award years. Still other 
commenters suggested that the one-time 
authorization stay in effect until it was 
cancelled or modified by the student or 
parent.

Many commenters believed that the 
requirement that an institution obtain 
from a student each award year
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permission to credit his or her account 
for other cost-of-attendance charges is 
administratively burdensome and 
unnecessary because the student may at 
any time withdraw that permission.

Several commenters believed that the 
Secretary should allow an institution 
that obtains permission from the student 
or parent to apply a student’s current 
title IV, HEA program funds to any 
outstanding institutional charges.

D iscussion: The Secretary agrees that 
a one-time authorization is adequate, 
provided that the notice suggested by 
the first commenters explains in a plain 
and conspicuous manner the provisions 
for which a student i$ granting his or 
her authorization. The Secretary further 
agrees to allow the one-time 
authorization for all circumstances 
where the institution seeks to obtain a 
student’s permission to perform an 
activity on behalf of the student.

In addition, the Secretary notes that 
under both the FFEL and Direct Loan 
programs an institution must notify a 
student or the student’s parent, in 
writing, that the institution has credited 
the student’s account. This requirement 
was established in those programs 
because a significant amount of time 
may elapse between the time a borrower 
signs a promissory note or other 
document authorizing the transfer of 
loan funds and the time the funds are 
applied to the student’s account. The 
Secretary believes that a borrower is 
entitled to a written disclosure of the 
date on which the student’s account is 
credited.

Changes: Section 668.165 is revised to 
include a new paragraph id) that 
provides the procedures under Which an 
institution obtains a student’s 
authorization to (1) disburse title IV, 
HEA program funds to a student, or 
parent, by initiating an electronic funds 
transfer, (2) apply a student’s title IV, 
HEA program funds to other charges, or
(3) hold excess student funds.

Under these procedures, the 
institution notice to the student must 
explain in plain and conspicuous 
manner the provisions regarding the 
student’s or parent’s authorization, 
including an explanation regarding any 
interest that the institution earns on the 
student’s funds and whether the 
institution will provide that interest to 
the student including an explanation 
regarding any interest that the 
institution earns on the student’s funds 
and whether the institution will provide 
that interest to the student.including an 
explanation regarding any interest that 
the institution earns on the student’s 
funds and whether the institution will 
provide that interest to the student. In 
addition the notice must provide the

student or parent with the opportunity 
to cancel or modify those provisions.

Also, § 668.165(a) is revised to 
provide that an institution must notify 
a student or parent of the amount of title 
IV, HEA program funds the student can 
expect to receive, and how and when 
those funds will be paid.
Comments Regarding Crediting a 
Student’s Account and Allowable 
Charges

Commenters writing on behalf of 
business officers believed that the 
proposed requirements for crediting a 
student’s account assume that 
institutions have in place elaborate and 
very detailed accounting systems that 
enable institutions to analyze the 
various type of charges and sources of 
funds posted to student accounts. The 
commenters contend that most 
institutions have fairly simple 
accounting systems where charges are 
merely posted and payments credited— 
these systems are not designed to track 
or to ensure that selected revenue 
sources are applied to discrete charges. 
The commenters note that while 
existing provisions require that an 
institution may credit a student’s 
account with his or her Federal Pell 
Grant award only for tuition and fees 
and room and board charges, those 
provisions do not present a problem to 
institutions because the amount of the 
student’s Federal Pell Grant program 
award seldom exceeds the charges to 
which it is applied. However, extending 
the Federal Pell Grant program 
requirement to all title IV, HEA 
programs, as proposed, would pose 
great difficulties for institutions. 
Therefore, the commenters suggested 
that the Secretary delete the references 
to the “application of funds” in 
proposed § 668.165(b)(1), and replace 
those references with the term “use the 
funds.” The commenters believe that 
this substitution would clarify that the 
Secretary did not intend to require 
institutions to track funding sources on 
an individual basis to determine which 
dollars would be applied to specific 
institutional charges or which dollars 
would be become part of a student’s 
credit balance.

A few commenters argued that if the 
a student’s total title IV, HEA program 
awards were less than the allowable 
charges assessed by the institution, then 
any balance on the student’s account 
could result only from crediting the 
student’s account with non-Federal 
funds. Therefore, the commenters 
concluded that an institution would not 
be subject to the proposed credit 
balance provisions because the student’s 
balance would consists solely of non

title IV, HEA program funds. One 
commenter recommended that the 
Secretary establish a credit balance 
threshold of $200. Under that 
recommendation, an institution would 
not have to meet the proposed 
timeframes for student credit balances 
less than that amount.

Several commenters objected strongly 
to the proposed definition of allowable 
charges, under which an institution may 
apply a student’s title IV, HEA program 
funds only to tuition and fees, and room 
and board charges unless the institution 
obtains a student’s permission to apply 
his or her program funds to other cost- 
of-attendance charges. These 
commenters argued that it will require 
costly and unnecessary overhauls to 
institutions’ existing computer and 
billing systems to account for the 
application of title IV, HEA program 
funds to these charges and saw no 
reason why an institution should be 
precluded from crediting a student’s 
account without his or her permission 
for charges that were originally used to 
determine the student’s cost of 
attendance. Consequently, the 
commenters suggested that the Secretary 
maintain the current policy which 
specifies the charges, such as fines and 
other non-educational costs, are not 
allowable.

Other commenters argued that the 
practical effect of the proposed 
provisions regarding student Consent 
and allowable charges would be to 
require institutions to obtain from each 
student every year written consent to 
apply the students’ title IV, HEA 
program funds to a wider range of 
student debts represented in the 
institution billing system. The 
commenters maintained that in addition 
to the burden associated with obtaining 
this consent, students who decline or, 
more frequently, neglect to provide such 
consent will most likely experience 
disruption in the delivery of their aid 
awards. The commenters argue that the 
Secretary’s rationale for adopting the 
Federal Pell Grant program rules 
overlooks the fact that the dollar 
amounts of the Federal Pell Grant are so 
small that they seldom exceed the total 
of tuition and fees and room and board 
at most institutions. Consequently, 
credit balances associated with Federal 
Pell Grant awards are extremely rare. 
Therefore, the commenters 
recommended that the Secretary permit 
institutions to apply title IV, HEA 
program funds to cost-of-attendance 
charges as currently allowed under the 
FFEL and campus-based programs, and 
impose the proposed restriction on 
those institutions that charge students 
for goods and services inappropriately
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or that withhold student funds 
inappropriately.

Several commenters noted that under 
their institutional policies and * 
procedures, a student who has an 
outstanding balance is allowed to 
register for an upcoming semester but 
only with the understanding that his or 
her title IV, HEA program funds will be 
used to pay for the outstanding charges. 
One of these commenters was 
concerned that the proposed restriction 
on prior year charges would not only 
preclude a student from registering until 
the student paid those charges, but also 
prohibit a student from charging book» 
in the University book store. A few 
other commenters believed that it 
should be the institution’s prerogative to 
determine how to apply payments on a 
student’s account.

A few commenters believed strongly 
that if a student authorizes an 
institution to charge him or her for other 
allowable charges, the institution 
should be allowed to charge the student 
for personal and other costs that were 
included in the “miscellaneous cost” 
component of the student’s cost of 
attendance, including fines.

One commenter noted that at his 
institution a non-payment of tuition and 
other cost-of-attendance charges would 
result in a block or hold on a student’s 
registration for the following term. 
Therefore, the commenter argued that it 
would be irresponsible to allow the 
student to first take title IV, HEA 
program funds and use them for non- 
educational purposes before first 
assuring that the direct costs of 
education are paid. The commenter 
opined that the proposed rule, by 
requiring permission and allowing the 
student to rescind that permission at 
any time, would inadvertently 
encourage “walkers”, i.e., students who 
get money and walk or leave.

Several commenters recommended 
that the restriction on prior year 
charges, as proposed in § 668.165(b)(1), 
be amended to provide that an 
institution may not apply the funds that 
a student is eligible to receive from a 
title IV, HEA program to any charges the 
institution assessed the student if those 
charges were not included in the period 
of the cost of attendance used by the 
institution to calculate the student’s 
eligibility for that title IV, HEA program.

Other commenters urged the Secretary 
to allow institutions to apply any 
current year’s award balance remaining, 
after application of all current charges, 
to allowable and prior year charges and 
other cost-of-attendance charges without 
seeking the student’s permission in 
advance. The commenters argue that the 
administrative overhead required to

issue checks to students for current year 
balances, only to bill them for 
outstanding prior year and other cost-of- 
attendance charges, does not seem 
defensible, especially when the students 
cannot be allowed to return to school 
with outstanding balances from any 
prior period or source.

D iscussion: The Secretary notes that 
under the Federal Pell Grant and Direct 
Loan programs an institution may credit 
a student’s account only for tuition and 
fees and room and board charges. The 
Secretary further notes that the 
restriction on crediting funds to specific 
charges is statutory (see: sections 401(e) 
and 455(j) of the HEA) and cannot be 
changed by the Secretary in regulations. 
However, as a matter of policy that is in 
keeping with the statutory provisions 
that an institution may not retain excess 
student funds, and based on the 
presumption that an institution pays 
those excess funds to a student in a 
timely manner, the Secretary allows an 
institution to apply the total amount of 
these program funds ton student’s 
account. Otherwise, if an institution 
draws down the total amount of the 
student’s funds, within three days the 
institution would have to credit the 
student’s account only for the amount of 
the specified charges and write a check 
to, or otherwise pay, the student for the 
amount in excess of those charges. In 
addition, the Secretary does not require 
that an institution track the title IV,
HEA program funds it applies to a 
student’s account to determine (1) that 
the funds are used to pay for specific 
charges, or (2) which funds are in excess 
of statutory-specific charges. Rather, an 
institution determines that funds are 
due to a student if the amount of a 
student’s title IV, HEA program funds 
exceeds the amount of the specified 
charges. The institution makes this 
determination whenever it applies title 
IV, HEA program funds to the student’s 
account. Although the Secretary 
proposed policy changes relating to 
allowable charges and timeframes for 
paying a student excess funds, the 
Secretary did not change this concept of 
applying funds to a student’s account. 
The Secretary recognizes that the 
statutory restriction on crediting a 
student’s account with Federal Pell 
Grant Program funds did not pose 
difficulties for many institutions 
because the amount of the student 
award was less than the amount of 
tuition and fees and room and board 
charges. However, because the same 
statutory restrictions apply to Direct 
Loan Program funds, the Secretary 
believes that this will no longer be the

case when institutions credit a student’s 
account with those loan funds.

With regard to the comments 
concerning the rationale for limiting the 
application of title IV, HEA program 
funds to charges for tuition and fees, 
and room and board, the Secretary 
believes that these charges constitute 
the bulk of the costs that a student is 
likely to incur at most institutions, and 
notes that an institution may apply a 
student’s title IV, HEA program funds to 
those charges without obtaining the 
student’s authorization. Moreover, the 
Secretary believes that a student should 
have control over program funds in 
excess of direct institutional charges— 
the student uses these funds at his or 
her discretion to pay for other-cost-of- 
attendance and other miscellaneous 
institutional charges. Thus, if a student 
wishes to charge books and supplies at 
the institution’s book store, the student 
will grant the proper authorization to 
the institution. Alternatively, the 
student may decide to purchase those 
books and supplies elsewhere. Further, 
the Secretary believes that students are 
serious about their education and thus 
are not likely to jeopardize their 
standing at an institution by failing to 
pay past due bills.

The Secretary agrees that it may be 
burdensome for some institutions to 
obtain a student’s authorization to apply 
his or her title IV, HEA program funds 
to other charges and, as discussed 
previously in this section, the Secretary 
has taken steps to reduce this burden by 
removing the proposed requirement that 
an institution obtain that authorization 
every award year. The Secretary also 
agrees that it may be administratively 
burdensome for some institutions to 
determine if a student’s title IV, HEA 
program funds exceed allowable charges 
whenever those program funds are 
applied to the student’s account. The 
Secretary notes, however, that an 
institution may mitigate this burden by 
(1) making an initial determination that 
the amount of title IV, HEA program 
funds that the institution will apply to 
the student’s account during a semester, 
term, or other enrollment period will 
not exceed the amount of allowable 
charges the institution assesses the 
student for that semester, term, or other 
enrollment period, (2) obtaining the 
student’s authorization to apply 
program funds to other charges, or (3) 
paying a student any credit balance 
within the specified timeframes.

Changes: Section 668.165(b)(2) is 
revised to clarify that funds are due a 
student if the amount of a student’s title 
IV, HEA program funds exceed the 
amount of allowable charges. In 
addition, § 668.165(b)(4) is revised to

l
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include as allowable charges other 
institutional charges that a student 
incurs at his or her discretion, provided 
that an institution has obtained the 
student’s authorization to credit his or 
her account for those charges.
Comments Regarding the Proposed 
Timeframes

Several commenters agreed with the 
proposal that an institution must pay a 
student directly any balance remaining 
on his or her account within the later of 
(1) 7 days after that balance occurs, (2)
14 days after the first day of classes, or 
(3) 7 days after the student rescinds his 
or her permission regarding the charges 
for which the institution may debit the 
student’s account.

One commenter concurred with the 
Secretary that some institutions 
maintain for long periods, and use for 
their own purposes, title IV, HEA 
program funds in excess of allowable 
institutional charges. The commenter 
suggested that those institutions be 
identified in the Secretary’s review of 
annual compliance audits and penalized 
accordingly for their non-compliance 
with Federal regulations.

A number of other commenters 
argued that the 7-day requirements for 
paying a student his or her credit 
balance are unreasonable and 
burdensome in view of the time it takes 
for an institution to review, authorize, 
and write a check. These commenters 
suggested that the Secretary adopt the 
proposed 14-day requirement for all 
credit balance circumstances.

Other commenters agreed with the 
Secretary that institutions-should be 
required to pay a student the balance on 
his or her account in a timely manner. 
However, the commenters argued that 
since the deadline date for adding 
classes occurs after the second week of 
classes for most institutions, the 
Secretary should allow institutions to 
pay a student his or her balance no later 
than 14 days after the institution’s 
deadline date for adding classes, and 
not 14 days after the start of classes. A 
few other commenters suggested the 14- 
day add-period deadline date but 
suggested that the Secretary also require 
that all credit balance refunds be paid 
to students no later than 30 days after 
the first day of classes. Still other 
commenters suggested a variety of 
timeframes ranging from 7 days to 45 
days.

A few commenters noted that the add/ 
drop period is a matter of academic 
policy that is not determined by an 
institution’s business office and 
therefore should not be affected by 
Federal cash management rules.

Several commenters noted that some 
State institutions do not have check 
writing authority and must follow 
procedures imposed by the State for 
requesting checks for students. Some of 
these commenters recommended that 
the Secretary allow a State institution 14 
days after its add/drop period to pay a 
student his or her credit balance. In 
addition, the commenters recommended 
that the Secretary specify in final 
regulations that a student must notify an 
institution in writing if he or she wishes 
to rescind permission previously 
granted to the institution to apply title 
IV, HEA program funds to other cost-of- 
attendance charges.

One commenter noted that some 
institutions employ procedures under 
which credit balance checks are mailed 
to most students on or around the first 
day of classes. If a student does not 
receive a check through that mailing the 
student may request payment and the 
institution pays thè student almost 
immediately by means of an “on- 
demand” check process. If a student 
does not request payment, the 
institution mails a check to the student 
at the end of the month. Therefore, the 
commenter recommended that the 
Secretary amend the proposed 
§ 668.265(b)(2) to provide that an 
institution must pay “or otherwise make 
available” the balance remaining on the 
student’s account. Similarly, several 
other commenters suggested that, absent 
a request from a student, the Secretary 
should allow an institution to hold the 
student’s credit balance, but be required 
to pay the student within 7 days after 
the student makes that request.

The commenters representing student 
legal services òrganizations supported 
the Secretary’s 7-14-7 day credit balance 
requirements, but urged the Secretary to 
specify in final regulations that, with 
respect to loan proceeds, the credit 
balance payment must be made by 
check or other means that requires the 
borrower’s endorsement or certification.
In addition, in view of the use of 
electronic funds transfers (EFT) under 
which a student borrower would not be 
required to endorse a loan check, these 
commenters urged the Secretary to 
establish disbursement procedures that 
would ensure that (1) a student does not 
incur a loan liability that he or she does 
not understand or mean to incur, and (2) 
a student’s aid funds in excess of tuition # 
and fees be paid promptly to the student 
by an institution.

D iscu ssion : The Secretary thanks the 
commenters for responding to the 
Secretary’s request for comment 
regarding the proposed credit-balance 
timeframes. While the Secretary 
believes strongly that an institution has

an obligation to pay a student any funds 
in excess of institutional charges as soon 
as possible, in view of the public 
comment regarding all of the 
requirements for applying title IV, HEA 
program funds to a student’s account, 
the Secretary has decided to phase-in 
over a 2-year period the following 
requirements. For the award year in 
which these regulations take effect, July 
1,1995 to June 30,1996, when an 
institution applies title IV, HEA 
program funds to a student’s account 
and determines that any amount of 
those funds exceeds allowable charges, 
the institution must pay a student that 
balance within 21 days of the later of (1) 
the date that excess balance occurs, (2) 
the first day of classes of a payment 
period or period of enrollment, or (3) 
the date the student rescinds his or her 
authorization under §668.165(d). For 
the award year beginning July 1,1996 
and for subsequent award years, an 
institution must pay an excess balance 
to a student within 14 days of the later 
of events described above. The Secretary 
does not intend for these requirements 
to conflict with an institution’s 
academic policies regarding the length 
of its add/drop period. Rather, the 
Secretary is interested only in assuring 
that students receive their funds in a 
timely manner.

Finally, with regard to the comments 
that the Secretary establish 
disbursement procedures that ensure 
that a student does not unknowingly or 
unnecessarily incur a loan liability the 
Secretary notes that these regulations 
require an institution to both notify a 
student that loan proceeds have been 
credited to the student’s account and to 
require institutions to obtain the 
student’s authorization to apply the 
student’s loan proceeds to charges other 
than tuition and fees and room and 
board.

Changes: Section 668.165(b) is revised 
to reflect the timeframes discussed 
above.
Comments Regarding Early Payments

A few commenters agreed with the 
proposed requirement that an 
institution may not credit a student’s 
account or pay the student directly 
earlier than 10 days before the student 
starts classes.

Many commenters opposed 10-day 
early payment requirement on the 
grounds that (1) the requirement would 
disadvantage students who incur 
educationally-related costs prior to 
those 10 days, or (2) institutions need 
additional time to prepare bills and to 
otherwise complete student 
registrations. Most of these commenters 
recommended that the Secretary retain



61730 Federal Register 1 Vol. 59, No. 230 / Thursday, December 1, 1994 / Rules and Regulations

the current provisions under which an 
institution may credit a student’s 
account 21 days before the student starts 
classes. One of these commenters noted 
that the 10-day requirement would be 
burdensome for students in study 
abroad programs.

Discussion: As noted in the 
discussion under the heading Credit an 
account, the crediting of title IV, HEA 
program funds to a student’s account 
has no bearing on when an institution 
bills a student; an institution’s bill to a 
student may indicate that title IV, HEA 
program funds were credited to the 
student’s account or may merely 
indicate the expected amounts of those 
funds, In addition, the Secretary notes a 
student who does not contract with the 
institution for room and board or other 
services does not benefit from any 
additional time that the institution may 
have to credit his or her account for 
these charges or services*

Changes: None.
Comments Regarding Holding Excess 
Student Funds

Many commenters opposed the 
proposed requirement that an 
institution maintain a separate account 
for holding excess student funds on the 
grounds that it is unnecessarily 
burdensome. These commenters opined 
that most institutions would not offer 
this service to its students if the 
Secretary does not remove the separate 
account requirement.

One commenter suggested an 
alternative approach under which an 
institution would hold excess student 
ftnids in a separately-designated 
subsidiary account under its general 
ledger account. The commenter argued 
that under this approach, the Secretary 
could ensure than an institution would 
segregate student funds without 
requiring the institution to develop new 
accounting procedures.

Another commenter requested that 
the Secretary specify in final regulations 
that any interest earned on excess 
student funds accrues to an institution.

Discussion: Based on public comment 
and further review, the Secretary agrees 
to remove the proposed separate bank 
account requirements for holding excess 
student funds. In proposing that an 
institution maintain a separate bank 
account for excess student funds, the 
Secretary sought to ensure that an 
institution would not Use the funds for 
its own purposes and thus be unable to 
provide the funds at the student’s 
request.

The Secretary agrees to adopt the 
commenter’s approach, but with some 
modifications. First, an institution must 
maintain, at all times, an amount of cash

in its bank account that is equal to the 
amount it holds for students. Second, to 
safeguard the student’s funds, the 
Secretary prohibits an institution that 
does not satisfy the standards of 
financial responsibility under § 668.15 
from holding excess student funds.

Finally, the Secretary clarifies that an 
institution is not required to hold excess 
student funds and clarifies that any 
interest earned on those funds accrues 
to the institution.

Changes: Section 668.165(b)(4) is 
revised to provide that if an institution 
chooses to hold excess student funds, 
the institution (1) must account for 
those funds in a separately-designated 
subsidiary ledger account, (2) must 
maintain at all times in its bank account 
an amount of cash equal to the funds it 
holds for the student, (3) may retain any 
interest earned on the student’s funds, 
and (4) may not hold excess student 
funds if the Secretary determines that 
the institution does not meet the 
standards of financial responsibility 
under § 668.15.
Section 668.166 Excess Cash

Comments: Several commenters 
agreed with the proposed excess cash 
tolerance requirements under which the 
Secretary would not require an 
institution to return immediately an 
amount of title IV, HEA program funds 
the institution drew down in excess of 
its immediate needs if that amount was 
less than $5,000 or, for an institution 
that drew down in the prior year more 
than one million dollars, one-half of one 
percent of those prior year draws. An 
institution in the latter category would 
qot be required to return an excess cash 
balance that was less that its threshold 
amount if the institution drew down 
within the following seven days an 
amount greater than that excess cash 
balance. Other commenters suggested 
that the Secretary increase the $5,000 
tolerance to $10,000 or $30,000.

One commenter writing on behalf of 
a higher education association believed 
that the proposed one-half of one 
percent excess cash tolerance was too 
low because any interest earned on such 
amounts may not exceed the transaction 
costs an institution would incur in 
returning the excess funds to the 
Department. For this reason, the 
commenter suggested that the threshold 
be increased to three percent of prior- 
year drawdowns. Alternatively, the 
commenter suggested that the Secretary 
either eliminate the percentage 
threshold or the seven-day drawdown 
requirement. Other commenters 
recommended that the threshold 
requirement be set at one percent, two 
percent or three percent of an

institution’s prior year drawdowns, or 
that institution be allowed greater 
flexibility in managing its cash needs 
during peak enrollment periods.

A few commenters recommended that 
the Secretary conduct a survey to 
establish a basis for the promulgation of 
restrictions pertaining to excess cash 
thresholds. In the meantime, the 
commenters suggested that the Secretary 
should limit an institution’s ability to 
participate in the title IV HEA programs 
if the institution routinely draws down 
amounts that are unreasonable. These 
commenters argued that since any 
earnings on idle funds become the 
property of the Federal government, the 
Federal fiscal interest is not at risk, 
unless an institution uses those funds 
for its own gain.

Another commenter suggested that for 
purposes of calculating excess cash 
balances the Secretary should exclude 
refund amounts if those refunds were 
made on a timely basis and disbursed to 
students within 14 days.

D iscussion: Under current 
Departmental procedures, institutions 
must return immediately any amount of 
excess cash greater than $500. In. 
proposing the excess cash tolerances, 
which would increase this amount, the 
Secretary intended to reduce 
administrative burden by providing an 
institution more latitude in managing its 
cash needs without compromising the 
objective that the institution establish 
sound cash management practices.

The Secretary acknowledged in the 
preamble to the NPRM that an 
institution may not always be able to 
disburse within three business days the 
amount of title IV, HEA program funds 
that the institution drew down because 
of variables beyond its control. Those 
variables include the failure of students 
to start classes as anticipated and 
changes in students’ anticipated 
enrollment status. Although an 
institution must consider, along with 
othef factors relating to the institution’s 
student enrollment patterns, the effect 
of these variables in determining its 
immediate cash needs, it follows that 
the magnitude of the effect of these 
variables, in dollars, increases with the 
number of students enrolled at the 
institution.

In response to the comments, the 
Secretary has modified the proposed 
language to permit an institution to 
maintain in its federal account for up to 
seven days an amount of excess funds 
that is based on a percentage of the total 
title IV, HEA program funds that the 
institution drew down during the 
previous award year. The usual 
percentage limitation for maintaining 
excess funds is doubled from the
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amount set out in the proposed 
regulations to one percent, with the 
exception that the percentage tolerance 
may rise from one percent to three 
percent during periods of peak 
enrollment. A peak enrollment period is 
defined as any 30-day period during 
which at least 25 percent of the 
institution’s students start classes. The 
Secretary believes that this increase in 
acceptable cash levels during peak 
enrollment periods will provide the 
institution with an operating tolerance 
that responds to some of the concerns 
expressed in the comments, while still 
ensuring that non-peak cash levels are 
minimized. Furthermore, the seven-day 
time limitation for maintaining these 
funds in the institution’s account will 
further the goal of efficient cash 
management by requiring that excess 
funds either be disbursed or returned. 
Given the increased permissible cash 
levels of one percent for non-peak 
enrollment periods and three percent for 
peak enrollirient periods, the Secretary 
has eliminated the alternative proposed 
minimum balance of $5,000. The 
Secretary has decided instead that the 
percentage levels provide a fairer cash 
standard because they are responsive to 
the relative size of the institution and to 
its specific cash flow patterns.

Changes: The Secretary has revised 
the regulations to provide that an 
institution may maintain in its Federal 
account for up to seven days an amount 
of excess cash that is less than one 
percent of the total title IV, HEA 
program funds that the institution drew 
down in the prior award year, except 
that the permissible amount of excess 
cash may increase to three percent for 
any 30-day period during which at least 
25 percent of the institution’s students 
start classes. Thé Secretary has also 
removed the proposed minimum excess 
cash balance of $5,000 based upon the 
increase in the allowable percentages.

Comments: Many commenters 
objected to the provision under which 
the Secretary would consider an 
institution to have issued a check on the 
date the check cleared the institution’s 
account unless the institution 
demonstrates to the satisfaction of the 
Secretary that it issued the check shortly 
after the institution wrote the check.
The commenters argued that the

Secretary could more reasonably 
establish that an institution did not 
issue checks shortly after it wrote the 
checks by examining the clearance 
pattern of those checks. In addition, the 
commenters noted that an institution 
has no control over how long a student 
takes to cash a check. Also, the 
commenters believed that the term 
“shortly” was vague, and suggested that 
the Secretary provide guidance as to the 
documentation an institution should 
maintain to demonstrate to the Secretary 
that it issued a check in a timely 
manner.

Other commenters believed that the 
provisions allovv the Secretary to 
impose severe sanctions for minor 
excess cash violations, and suggested 
that the Secretary establish a graduated 
scale of sanctions depending on the 
severity of the violations. The 
commenters suggest that the Secretary 
should provide clear parameters or 
criteria for imposing a sanction, 
including the amount of excess cash and 
the number of days the institution 
maintained the excess cash balances. 
Moreover, the commenters contend that 
it would be inappropriate to impose 
severe sanctions for excess cash 
violations because there would be no 
harm to the government—interest that 
accrues on excess cash balances must be 
returned to the government and the 
institution would derive no benefit from 
holding excess cash.

Several commenters requested that 
the Secretary define the term 
“routinely” as that term is used in this 
section.

D iscussion: The Secretary continues 
to believe that thé proposed procedures 
are reasonable, but believes that some 
further discussion is heeded to explain 
the circumstances when such an 
examination would be made to 
determine if the institution was 
properly administering the cash 
balances in its federal account. First, as 
explained in the regulations, upon a 
finding of excess cash the Secretary will 
consider checks to have been issued to 
students or, in some cases, to their 
parents, on the date that they were 
written. If a situation occurs where the 
Department has identified what appears 
to be excess cash levels maintained in 
an institution’s account, one way for the

institution to reduce the cash levels 
attributed to its account would be to 
show that it had promptly issued the 
checks by mailing them or making them 
available for immediate pick-up, and 
that subsequent delays by the recipients 
in processing the checks are responsible 
for excess cash that had been attributed 
to the institution account. The Secretary 
believes that this procedure provides 
the proper incentive to an institution to 
monitor its check issuances to reduce 
delay between issuance and processing 
by the recipients, and provides a 
reasonable administrative review 
process where the specific cash 
management practices can be examined 
on a case-by-case basis if a potential 
problem is identified.

The Secretary also disagrees with the 
comments that the proposed penalties 
are either unnecessary or excessive 
given that the excess cash balances 
would be kept in interest bearing 
accounts. First, not every institution 
will be required to establish the Federal 
account as interest bearing, so there will 
be instances where no interest earnings 
have been made to offset the costs to the 
government of providing those funds in 
advance of the institution’s immediate 
need. Second, the proposed penalties 
are designed to reimburse the 
government for the interest costs of 
providing those funds in advance of the 
institution’s immediate need. For that 
reason, the penalty is based upon the 
calculated interest costs, to the 
government, minus a credit for the 
interest earnings on those funds in the 
institution’s account for that period. The 
Secretary believes that this is a fair 
procedure that balances the needs of 
both the Department and the institution, 
while furthering the policy objective of 
encouraging sound cash management.

Finally, the Secretary eliminates the 
proposed language that prohibited 
certain excess cash balances within the 
tolerances given in the proposed 
regulations if they were “routinely” 
kept by the institution.

Changes: Sections 668.166(b) and (c) 
are revised by removing the references 
to the term “routinely.”
[FR Doc. 94-29324  Filed 11-30-94 ; 8:45 am] 
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NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Parts 49 and 52 
[FAR Case 94-3]
RIN 9000-AG13

Federal Acquisition Regulation; 
Termination Inventory Schedules

AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: Proposed nilfe.

SUMMARY: The Civilian Agency 
Acquisition Council and the Defense 
Acquisition Regulations Council are 
proposing changes concerning 
termination of contracts to preclude 
excessive delays in processing 
terminations for the convenience of the 
Government. The proposed change will 
require contractors to prepare and 
submit termination inventory schedules 
within 120 days from the effective date 
of termination, unless otherwise 
extended by the Termination 
Contracting Officer (TCO). This will 
enable the TCO to initiate early 
inventory screening and final 
disposition, thereby substantially 
reducing the time required to achieve 
termination settlement.
DATES: Comments should be submitted 
on or before January 30,1995, to be 
considered in the formulation of a final 
rule.
ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS),18th & F Streets, NW, 
Room 4037, Washington, DC 20405, 

Please cite FAR case 94-3 in all 
Correspondence related to this case.
FOR FURTHER INFORMATION CONTACT: Ms. 
Linda Klein at (202) 501-3775 in 
reference to this FAR case. For general 
information, contact the FAR 
Secretariat, Room 4037, GS Building, 
Washington, DC 20405, Telephone:
(202) 501—4755. Please cite FAR case 
94-3.
SUPPLEMENTARY INFORMATION:

A. Background
When inventory schedules required 

for contracts terminated for the 
convenience of the Government are not 
submitted in a timely manner by the 
terminated contractors, unnecessary

delays are experienced both in effecting 
redistribution and disposal of the 
termination inventory and in reaching 
final settlement of those contracts.
DOD’s Inspector General has 
recommended the imposition of a new 
contractor requirement to submit 
inventory schedules within 120 days, 
unless an extension is justified.

B. Regulatory Flexibility Act

The proposed changes are expected to 
have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because the change will require 
contractors to prepare and submit 
termination inventory schedules within 
120 days from the effective daté of 
termination, unless otherwise extended 
by the Termination Contracting Officer. 
Only the timing of the submission of the 
inventory schedule has changed; the 
requirement to submit a schedule is a 
long-standing one. Due to the length of 
time currently required to settle 
terminations, it is anticipated that the 
proposed expedited procedure will 
lessen any adverse financial impact 
generally experienced by small and 
medium sized firms.

An Initial Regulatory Flexibility 
Analysis (IRFA) has been prepared and 
will be provided to the Chief Counsel 
for Advocacy for the Small Business 
Administration. A copy of the IRFA may 
be obtained from the FAR Secretariat. 
Comments are invited. Comments from 
small entities concerning the affected 
FAR subpart will be considered in 
accordance with 5 U.S.C. 610. Such 
comments must be submitted separately' 
and should cite 5 U.S.C. 601, et seq. 
(FAR case 94—3), in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does 
not apply because the proposed changes 
to the FAR do not impose recordkeeping 
or information collection.requirements, 
or collections of information from 
offerors, contractors, or members of the 
public which require the approval of the 
Office of Management and Budget under 
44 U.S.C. 3501, et seq. Only the timing 
of the submission of the inventory 
schedule is changed; the requirement to 
submit a schedule is a long-standing 
one.

List of Subjects in 48 CFR Parts 49 and 
52

Government procurement.

Dated: November 18,1994.
Albert A. Viccioila,
Director, Office o f  Federal Acquisition Policy.

Therefore, it is proposed that 48 CFR 
Parts 49 and 52 be amended as set forth 
below:

PART 49—TERMINATION OF 
CONTRACTS

1. The authority citation for 48 CFR 
Parts 49 and 52 continues to read as 
follows:

Authority: 40 U.S.C. 486(c); 10 U.S.C. 
chapter 137; and 42 U.S.C. 2473(c).

49.105 [Amended]

2. Section 49.105(c)(13) is amended 
by adding “(see 49.206-3 and 49.303- 
2)” to the end of the sentence.

3. Section 49.206-3 is added to read 
as follows:

49.206-3 Su bmission of in vent ory 
schedules.

Subject to the provisions of the 
termination clause and whenever 
termination inventory is involved, the 
contractor shall submit complete 
inventory schedules, to the TCO, 
reflecting inventory that is allocable to 
the terminated portion of the contract. 
The inventory schedules must be 
submitted within 120 days from the 
effective date of termination unless 
otherwise extended by the TCO based 
on a written justification to support the 
extension. The inventory schedules 
must be prepared on the forms 
prescribed in 49.602-2 and in 
accordance with 45.605-5.

4. Sections 49.303-2,49.303-3, and
49.303- 4 are redesignated as 49.303-3,
49.303- 4, and 49.303—5, respectively, 
and a new section 49.303-2 is added to 
read as follows:

49.303- 2 Submission of inventory 
schedules.

Subject to the provisions of the 
termination clause and whenever 
termination inventory is involved, the 
contractor shall submit complete 
inventory schedules, to the TCO, 
reflecting inventory that is allocable to 
the terminated portion of the contract. 
The inventory schedules must be 
submitted within 120 days from the 
effective date of termination unless 
otherwise extended by the TCO based 
jon a written justification to support the 
extension. The inventory schedules 
must be prepared on the forms 
prescribed in 49.602-2 and in 
accordance with 45.606-5.
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PART 52—SOLICITATION PROVISIONS 
AND CONTRACT CLAUSES

5. Section 52.249-2 is amended in the 
clause by:

(a) Revising the clause date;
(b) Redesignating paragraphs (d) 

through (m) as (e) through (n), 
respectively; and

(c) Adding a new paragraph (d) to 
read as follows:

52.249- 2 Termination for Convenience of 
the Government (Fixed-Price).
★  * * * *
TERMINATION FOR CONVENIENCE OF 
THE GOVERNMENT (FIXED-PRICE) (XXX 
1994)
*  ̂ * * ‘ * *

(d) The Contractor shall submit complete
termination inventory schedules no later 
than 120 days from the effective date of 
termination, unless extended in writing by 
the Contracting Officer upon written request 
of the Contractor within this 120 day period. 
* * * * *

6. Section 52.249-3 is amended in the 
clause by:

(a) Revising the clause date;
(b) Redesignating paragraphs (d) 

through (m) as (e) through (n), 
respectively; and

(c) Adding a new paragraph (d) to 
read as follows:
52.249- 3 Termination for Convenience of 
the Government (Dismantling, Demolition, 
or Removal of improvements).
* * * * *
TERMINATION FOR CONVENIENCE OF 
THE GOVERNMENT (DISMANTLING, 
DEMOLITION, OR REMOVAL OF 
IMPROVEMENTS) (XXX 1994)
* Jlf * * *

(d) The Contractor shall submit complete 
termination inventory schedules no later 
than 120 days from the effective date of 
termination, unless extended in writing by 
the Contracting Officer upon written request 
of the Contractor within this 120 day period.
A * * * *

7. Section 52.249-5 is amended in the 
clause by:

(a) Revising the clause date;
(b) Redesignating paragraphs (c) 

through (g) as (d) through (h), 
respectively; and

(c) Adding a new paragraph (c) to read 
as follows:

52.249- 5 Termination for Convenience of 
the Government (Educational and Other 
Nonprofit Institutions).
* * * * ?-.?•& *
TERMINATION FOR CONVENIENCE OF 
THE GOVERNMENT (EDUCATIONAL AND 
OTHER NONPROFIT INSTITUTIONS) (XXX 
1994)
*  k  k  k  k

(c) The Contractor shall submit complete 
termination inventory schedules no later 
than 120 days from the effective date of 
termination, unless extended in writing by 
the Contracting Officer upon written request 
of the Contractor within this 120 day period.
*  *  *  *  k

8. Section 52.249-6 is amended in the 
clause by:

(a) Revising the clause date;
(b) Redesignating paragraphs (e) 

through (m) as (f) through (n), 
respectively; and

(c) Adding a new paragraph (e) to read 
as follows:

52.249- 6 Termination (Cost- 
Reimbursement).
*  *  *  k  k

TERMINATION (COST-REIMBURSEMENT) 
(XXX 1994)
* * * * *

(e) The Contractor shall submit complete 
termination inventory schedules no later 
than 120 days from the effective date of 
termination, unless extended in writing by 
the Contracting Officer upon written request 
of the Contractor within this 120 day period.
*  k  k  k  *

9. Section 52.249-11 is amended in 
the clause by:

(a) Revising the clause date;
(b) Redesignating paragraphs (d) 

through (k) as (e) through (1), 
respectively; and

(c) Adding a new paragraph (d) to 
read as follows:

52.249- 11 Termination of Work 
(Consolidated Facilities or Facilities 
Acquisition).
* * * * *
TERMINATION OF WORK 
(CONSOLIDATED FACILITIES OR 
FACILITIES ACQUISITION) (XXX 1994)
*  *  k  k  *

(d) The Contractor shall submit complete 
termination inventory schedules no later 
than 120 days from the effective date of 
termination, unless extended in writing by 
the Contracting Officer upon written request 
of the Contractor within this 120 day period. 
* * * * *

10. In addition to the amendments set 
forth above, newly-redesignated 
paragraphs in sections 52.249-2,
52.249- 3, 52.249-5, 52.249-6, and
52.249- 11 are further amended by 
updating the internal references and 
dates as follows:

SECTION REMOVE INSERT

52.249—2(f);
first sentence 
third sentence

fourth sentence ................
52.249— 2(g) ...........................
52.249— 2(g)(2)(i) ........... ...... .
52.249— 2(h) .................... ......
52.249— 2(j);

first sentence ...................

second sentence .... .
52.249— 2, Alternate I 

introductory paragraph ...
(twice) ....... ......... ...... ........
paragraph (f)

designation ....... ..... .......
introductory paragraph

52.249— 2, Alternate II

52.249— 2, Alternate 111.1.......
first sentence (twice) ......

‘(d)” “(e)”
‘(e)” “(f)”
‘(f)” “(g)”
‘(f)(3)” “(g)(3)”
‘(f)” “(g)” .
‘(e)” “(f)”
m m “(g)(1)”
‘(f)” “(g)”

“(d), (f), or (k)” “(e), (g), or (1)’
‘(d) or (k)” “(e) or (1)”
“(d), (f), or (k)” “(e), (g), or (1)’

“(APR. 1984)’ “(XXX 1994)”
“(f)”, “(g)”

“(f)” “(g)”
“(e)” “(f)” *
“(APR 1984)” “(XXX 1994)”
“(1)(2)” “(m)(2)”
“(APR 1984)” “(XXX 1994)”
“(f)” “(g)”
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SECTION REMOVE INSERT

second sentence ...............
paragraph (f)

designation ............ ........
introductory paragraph

52.249— 3(f);,
first sentence .....................
third sentence .................. .

fifth sentence .....................
52.249— 3(g) ................................
52.249— 3(h) .............. .................
52.249— 3(j);

first sentence ............... .....

second sentence ................
52.249— 3, Alternate I ...............

52.249— 5(e) ....................................
52.249— 5(h) ..................... .......... .
52.249— 6(g) ....................................
52.249— 6(h)(5) .............................
52.249— 6(j)

first sentence ................. .

second sentence .................
5 2 .2 4 9 - 6, Alternate I, ..............

introductory paragraph 
(twice) and subparagraph 
designation (once)

5 2 .2 4 9 - 6 , Alternate I I ....... ........

5 2 .2 4 9 - 6 , Alternate III 
introductory paragraph ....
(twice) .....................................
(once) .................... ..................
subparagraph designation

5 2 .2 4 9 - 6, Alternate IV 
introductory paragraph ....
(twice) .....................................
subparagraph designation

5 2 .249 - 6 , Alternate V 
introductory paragraph ....
(twice) .....................................
(once) ..................................... .
subparagraph designation' 
subparagraph designation

5 2 .2 4 9 - 11(1) ................................
5 2 .2 4 9 - l l ( i )

first sentence ............... ........

second sentence ................ .
5 2 .2 4 9 - 11, Alternate I .... ........

“ (f)(2)”

“(f)”
“ (e)”

” (d)”
“ (e)”
“ (f)”
“ (f)”
“ (e)”
“ (f)“

“ (d), (f), or (k)” 
“ (d) or (k)” 
“ (d), (f), or (k)” 
“ (APR 1984)” 
“(f)(2)”
“ (c)”
“ (c)”
“ (e)”
“(g)(4)”

“ (c) or (g)” 
“(k)”
“ (e)”
“ (c), (g), or (k)” 
“(APR 1984)” 
“(g)(4)”

“ (APR 1984)” 
“(D(2)”

“ (APR 1984)” 
“ (g)(4)” 
“(1)(2)” 
“(g)(4)”

“ (APR 1984)” 
“ (g) and (k)” 
“ (g)”

“ (APR 1984)” 
“ (g) and (k)” 
“(D(2)”

“ (d)”

“ (d) or ff i” 
“ (d)
“ (d) or (1)” 
“ (APR 1984)” 
“(j)(2)”

“(m)(2)”

“ (g)”
“ (f)”

“ (e)”
“ (f)”
“ (g)”
“ (g)”
“ ( f i ”

“(g)”

“ (e), (g), or (1)” 
“ (e) or (1)” . 
“ (e), (g), or (1) 
“ (XXX 1994)” 
“ (m)(2)”
“ (d)”
“ (d)”
“ ( f i ”
“(h)(4)”

“ (fi or (h), . 
“(1)”
“ (f)”
“ (fi, (h), or (1)” 
(XXX 1994)” 
“ (h)(4)”

“ (XXX 1994)” 
“(m)(2)”

“ (XXX 1994)” 
“ (h)(4)” 
“(m){2)” 
“ (h)(4)”

“ (XXX 1994)” 
“ (h) and (1)” 
“ (h)”

“ (XXX 1994)” 
“ (h) and (I)” 
“(m)(2)”
“ (h)”
“(1)”
“ (e)”

“ (e) or (g)” 
“ (e)”
“ (e) or (g)” 
“ (XXX 1994)” 
“ (k)(2)”

[FR Doc. 94-29420 Filed 11-30-94; 8:45 ami 
BILLING CODE 6820-34-4»
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DEPARTMENT OF DEFENSE

GENERAL SERVICES 
ADMINISTRATION

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Parts 3 and 52

[FAR Case 94-802]

Federal Acquisition Regulation; 
Officials Not To Benefit (Ethics)

AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: Proposed rule.

SUMMARY: This proposed rule is issued 
pursuant to the Federal Acquisition 
Streamlining Act of 1994, Public Law 
103-355 (the Act). The Federal 
Acquisition Regulatory Council is 
considering amending Federal 
Acquisition Regulation (FAR) Parts 3 
and 52 as a result of changes to 41 
U.S.C. 22 by Section 6004 of the Act. 
This regulatory action was not subject to 
Office of Management and Budget 
review under Executive Order 12866, 
dated September 30,1993.
DATES: Comments should be submitted 
on or before January 30,1995 to be 
considered in the formulation of a final 
rule.
ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS), 18th & F Streets, NW, 
Room 4037, Washington, DC 20405.

Please cite FAR case 94—802 in all 
correspondence related to this case.
FOR FURTHER INFORMATION CONTACT: Mr. 
Julius Rothlein, Ethics Team Leader, at 
(703) 697-4349 in reference to this FAR 
case. For general information, contact 
the FAR Secretariat, Room 4037, GS 
Building, Washington, DC 20405 (202) 
501-4755. Please cite FAR case 94-802.
SUPPLEMENTARY INFORMATION:

A. Background
The Federal Acquisition Streamlining 

Act of 1994, Public Law 103-355, 
provides authorities that streamline the 
acquisition process and minimize 
burdensome government-unique 
requirements. Major changes that can be 
expected in the acquisition process as a 
result of Federal Acquisition 
Streamlining Act implementation 
include changes in the areas of 
Commercial Item Acquisition, 
Simplified Acquisition Procedures, the 
Truth in Negotiations Act, and

introduction of the Federal Acquisition 
Network.

FAR Case 94-802 originated because 
Section 6004 of Public Law 103-355 
amended 41 U.S.C. 22 by repealing the 
requirement that “every contract or 
agreement” shall express the condition 
that certain officials shall not benefit 
from the award of that contract or 
agreement. The Government has 
expressed that condition in the form of 
FAR clause 52.203-1. Since there is no 
longer a statutory requirement to 
include such a clause in Government 
contracts, the FAR Council has deleted 
the clause. The importance of 41 U.S.C. 
22 (and its enforcement mechanisms— 
18 U.S.C. 431 and 432) will continue to 
be highlighted to the contracting 
community by articulating the policy in 
FAR 3.102-1.

The FAR Council is interested in an 
exchange of ideas and opinions with 
respect to the regulatory 
implementation of the Act. For that 
reason, the FAR Council is conducting 
a series of public meetings. However, 
the FAR Council has not scheduled a 
public meeting on this rule (FAR case 
94-802) because of the clarity and non- 
controversial nature of the rule. If the 
public believes such a meeting is 
needed with respect to this rule, a letter 
requesting a public meeting and 
outlining the nature of the requested 
meeting shall be submitted to and 
received by the FAR Secretariat (see 
ADDRESSES caption) on or before January
3,1995.

The FAR Council will consider such 
requests in determining whether a 
public meeting on this rule should be 
scheduled.
B. Regulatory Flexibility Act

The proposed rule is not expected to 
have significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because the underlying policy has not 
changed. An Initial Regulatory 
Flexibility Analysis has, therefore, not 
been performed. Comments are invited 
from small businesses and other 
interested parties. Comments from small 
entities concerning the affected FAR 
subpart will also be considered in 
accordance with Section 610 of the Act. 
Such comments must he submitted 
separately and cite FAR case 94-802 in 
correspondence.
C. Paperwork Reduction Act

The Paperwork Reduction Act does 
not apply because the proposed changes 
to the FAR do not impose recordkeeping 
or information collection requirements, 
or collections of information from

offerors, contractors, or members of the 
public which require the approval of the 
Office of Management and Budget under 
44 U.S.C. 3501, et seq.
List of Subjects in 48 CFR Parts 3 and 
52

Government procurement.
Dated: November 23,1994.

Edward C. Loeb,
Deputy Project Manager fo r  the 
Implementation o f  the Federal Acquisition 
Streamlining Act o f  1994.

Therefore, it is proposed that 48 CFR 
Parts 3 and 52 be amended as set forth 
below:

PART 3—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST

1. The authority citation for 48 CFR 
Parts 3 and 52 continues to read as 
follows:

Authority: 40 U.S.C. 486(c); 10 U.S.C. 
chapter 137; and 42 U.S.C. 2473(c).'

3.102- 1 [Amended]
2. Section 3.102-1 is amended in the 

first sentence of the introductory text by 
removing the words “most Government 
contracts explicitly state that”.

3.102- 2 [Removed and Reserved]
3. Section 3.102-2 is removed and 

reserved.

PART 52—SOLICITATION PROVISIONS 
AND CONTRACT CLAUSES

52.203-1 [Removed and Reserved]
4. Section 52.203—1 is removed and 

reserved.
[FR Doc. 94-29421 Filed 11-30-94; 8:45 am] 
BILUNG CODE 6820-34-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES 
ADMINISTRATION

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Part 3

[FAR Case 94-803]

Federal Acquisition Regulation; 
Whistleblower Protections for 
Contractor Employees (Ethics)

AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: Proposed rule.



Federal Register / Vol 59, No. 230 / Thursday, December 1, 1994 / Proposed Rules 61739

SUMMARY: This proposed rule is issued 
pursuant to the Federal Acquisition 
Streamlining Act of 1994, Public Law 
103-355 (the Act). The FAR Council is 
considering the addition of a new 
subpart 3.9, entitled “Whistleblower 
Protections for Contractor Employees;“ 
This new subpart is the result of the 
enactment of Sections 0005 and 6006 of 
the Act. This regulatory action was not 
subject to Office of Management and 
Budget review under Executive Order 
12866, dated September 30,1993. , 
DATES: Comments should be submitted 
on or before January 30,1995 to be . 
considered in the formulation of a final 
rule. ;
ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS),18th & F Streets, NW, 
Room 4037, Washington, DC 20405.

Please cite FAR case 94-803 in all 
correspondence related to this case.
FOR FURTHER INFORMATION CONTACT: Mr. 
Julius Rothl^in, Ethics Team Leader, at 
(703) 697-4349 in reference to this FAR 
case. For general information, contact 
the FAR Secretariat, Room 4037, GS 
Building, Washington, DC 20405 (202) 
501-4755. Please cite FAR case 94-803.
SUPPLEMENTARY INFORMATION:
A. Background

The Federal Acquisition Streamlining 
Act of 1994, Pub. L. 103—355, provides 
authorities that streamline the 
acquisition process and minimize 
burdensome government-unique 
requirements. Major changes that can be 
expected in the acquisition process as a 
result of the Federal Acquisition 
Streamlining Act implementation 
include changes in the areas of 
Commercial Item Acquisition, 
Simplified Acquisition Procedures, the 
Truth in Negotiations Act, and 
introduction of the Federal Acquisition 
Network.

FAR case 94—803 originated because 
with the enactment of Sections 6005 
and 6006, whistleblower protections for 
contractor employees are now virtually 
identical for contractors employed by * 
both DoD and civilian agencies.

A new subpart is being added to FAR 
Part 3 which states that these 
protections apply to contractor 
employees on all Government contracts. 
In implementing these sections, 
guidance found at page 222 of 
Conference Report 103-712 was 
considered which states: “The conferees 
direct that the regulations implementing 
this provision should establish 
procedures and standards that are as 
similar as practicable to the procedures 
and standards already established in

Department of Defense regulations.” 
However, unlike DoD FAR Supplement 
(DFARS) subpart 203.71 (which 
implemented the former, and now 
repealed 10 U.S.C. 2409a), a clause 
which must be included in all contracts 
is not being mandated. It is noted that, 
unlike 10 U.S.C. 2409a, neither Section 
6005 nor 6006 contains any language 
which mandates the inclusion of a 
specific clause in contracts to enforce 
the prohibitions of the law. Enforcement 
of this law, like so many other laws, is 
not dependent on the presence of a 
clause in the contract. Furthermore, by 
not prescribing a clause for all contracts, 
the physical size of the contract 
document can be reduced and thereby 
further the acquisition streamlining 
effort.

This case also includes a provision 
which requires that whistleblower 
complaints be filed not more than 180 
days after the date on which the 
violation is alleged to have occurred or 
the date on which the violation was 
discovered. This approach was used to 
ensure that the Inspector General will be 
reviewing matters that can be 
reasonably investigated. While neither 
Section 6005 nor 6006 contain a statute 
of limitations, 10 U.S.C. 2409a and its 
implementing regulations provided for 
same, and it is reasonable to include 
same in these regulations.

The FAR Council is interested in an 
exchange of ideas and opinions with 
respect to the regulatory 
implementation of the Act. For that 
reason, the FAR Council is conducting 
a series of public meetings. However, 
the FAR Council has not scheduled a 
public meeting on this rule (FAR case 
94-803) because of the clarity and non- 
controversial nature of the rule. If the 
public believes such a meeting is 
needed with respect to this rule, a letter 
requesting a public meeting and 
outlining the nature of the requested 
meeting shall be submitted to and 
received by the FAR Secretariat (see 
ADDRESSES caption) on or before January
3,1995.

The FAR Council will consider such 
requests in determining whether a 
public meeting on this rule should be 
scheduled.
B. Regulatory Flexibility Act

The proposed rule is not expected to 
have significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq. 
During the past four years under 10 
U.S.C. 2409a, DoD processed less than 
70 cases, half against large contractors. 
Contractor employee whistleblower 
actions are not expected to increase

significantly as a result of the enactment 
of Sections 6005 and 6006. An Initial 
Regulatory Flexibility Analysis has, 
therefore, not been performed. 
Comments are invited from small 
businesses and other interested parties. 
Comments from small entities 
concerning the affected FAR subpart 
will also be considered in accordance 
with Section 610 of the Act. Such 
comments must be submitted separately 
and cite FAR case 94-803 in 
correspondence.
C. Paperwork Reduction Act

The Paperwork Reduction Act does 
not apply because the proposed changes 
to the FAR do not impose recordkeeping 
or information collection requirements, 
or collections of information from 
offerors, contractors, or members of the 
public which require the approval of the 
Office of Management and Budget under 
44 U.S.C. 3501, et seq.
List of Subjects in 48 CFR Part 3 

Government procurement.
Dated: November 23,1994.

Edward C. Loeb,
Deputy Project Manager for the 
Implementation o f the Federal Acquisition 
Streamlining Act o f 1994.

Therefore, it is proposed that 48 CFR 
Part 3 be amended as set forth below:

PART 3— IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST

1. The authority citation for 48 CFR 
Part 3 continues to read as follows:

Authority: 40 U.S.C. 486(c); 10 U.S.C. 
chapter 137; and 42 U.S.C. 2473(c).

2. Subpart 3.9, consisting of sections
3.900 through 3.906, is added to read as 
follows:

Subpart 3 .9 —Whistleblower 
Protections for Contractor Employees

3.900 Scope of subpart.
3.901 Definitions.
3.902 Applicability.
3.903 Policy.
3.904 Procedures for filing complaints.
3.905 Procedures for investigating 

complaints.
3.906 Remedies.

3.900 Scope of subpart.
This subpart implements 10 U.S.C 

2409 and 41 U.S.C. 251, et seq., as 
amended by Public Law 103-355, 
Sections 6005 and 6006.

3.901 Definitions.
Authorized official o f  an agency 

means an officer or employee 
responsible for contracting, program 
management, audit, inspection,



61740 Federal Register / Vol. 59, No. 230 / Thursday, December 1, 1994 / Proposed Rules

investigation, or enforcement of any law 
or regulation relating to Government 
procurement or the subject matter of the 
contract.

Authorized official o f  the Department 
o f  Justice means any person responsible 
for the investigation, enforcement, or 
prosecution of any law or regulation.

Head o f  agency, within the 
Department of Defense, means the 
Secretaries of Defense, Army,'Navy, and 
Air Force. For civilian agencies, see 
(FAR) 48 CFR 2.101.

Inspector General means an Inspector 
General appointed under the Inspector 
General Act of 1978, as amended. In the 
Department of Defense that is the DOD 
Inspector General. In the case of an 
executive agency that does not have an 
Inspector General, the duties shall be 
performed by an official designated by 
the head of the executive agency.

3.902 Applicability.
This subpart applies to all 

Government contracts.

3.903 Policy.
Government contractors shall not 

discharge, demote or otherwise 
discriminate against an employee as a 
reprisal for disclosing information to a 
Member of Congress, an authorized 
official of an agency or of the 
Department of Justice, relating to a 
substantial violation of law related to a 
contract (including the competition for 
or negotiation of a contract).

3.904 Procedures for filing complaints.
(a) Any employee of a contractor who 

believes that he or she has been 
discharged, demoted, or otherwise 
discriminated against contrary to the 
policy in 3.903 may file a complaint 
with the Inspector General of the agency 
that awarded the contract.

(b) Complaints shall be filed not more 
than 180 days after the date on which 
the reprisal is alleged to have occurred 
or the date on which the reprisal was 
discovered, whichever is later.

(c) The complaint shall be signed and 
contain—

(1) The name of the contractor;
(2) The contract number, if known; if 

not, a description reasonably sufficient 
to identify the contract(s) involved;-

(3) The substantial violation of law 
giving rise to the disclosure;

(4) The nature of the disclosure giving 
rise to the discriminatory act; and

(5) The specific nature and date of the 
reprisal.

3.905 Procedures for investigating 
complaints.

(a) Upon receipt of a complaint, the 
Inspector General shall conduct an 
initial inquiry. If the Inspector General

determines that the complaint is 
frivolous or for other reasons does not 
merit further investigation, the Inspector 
General shall advise the complainant 
that no further action on the complaint 
will be taken.

(b) If the Inspector General determines 
that the complaint merits further 
investigation, the Inspector General 
shall notify the complainant, contractor, 
and head of the contracting activity. The 
Inspector General shall conduct an 
investigation and provide a written 
report of findings to the head of the 
agency.

(c) Upon completion of the 
investigation, the head of the agency 
shall ensure that the Inspector General 
provides the report of findings to—

(1) The complainant and any person 
acting on the complainant’s behalf;

(2) The contractor alleged to have 
committed the violation; and

(3) The head of the contracting 
activity.

(d) The complainant and contractor 
shall be afforded the opportunity to 
submit a written response to the report 
of findings within 30 days to the head 
of the agency.

(e) At any time, the head of the agency 
may request additional investigative - 
work be done on the complaint.

3.906 Remedies.
(a) If the head of the agency 

determines that a contractor has 
subjected one of its employees to a 
reprisal for providing information to a 
Member of Congress, an authorized 
official of an agency or the Department 
of Justice, the head of the agency may 
take one or more of the following 
actions:

(1) Order the contractor to take 
affirmative action to abate the reprisal.

(2) Order the contractor to reinstate 
the person to the position that the 
person held before thé reprisal, together 
with the compensation (including back 
pay), employment benefits, and other 
terms and conditions of employment 
that would apply to the person in that 
position if the reprisal had not been 
taken.

(3) Order the contractor to pay the 
complainant an amount equal to the 
aggregate amount of all costs and 
expenses (including attorneys’ fees and 
expert witnessed’ fees) that were 
reasonably incurred by the complainant 
for, or in connection with, bringing the 
complaint regarding the reprisal.

(b) Whenever a contractor fails to 
comply with an order, the head of the 
agency shall request the Department of 
Justice to file an action for enforcement 
of such order in the United States 
district court for a district in which the

reprisal was found to have occurred. In 
any action brought under these 
provisions, the court may grant 
appropriate relief, including injunctive 
relief and compensatory and exemplary 
damages.

(c) Any person adversely affected or 
aggrieved by an order issued under 
these provisions may obtain review of 
the order’s conformance with the law, 
and these regulations, in the United 
States Court of Appeals for a circuit in 
which the reprisal is alleged in the order 
to have occurred. No petition seeking 
such review may be filed more than 60 
days after issuance of the order by the 
head of the agency. Review shall 
conform to Chapter 7 of Title 5, United 
States Code.
(FR Doc. 94-29422 Filed 11-30-94 ; 8:45 am] 
BILLING CODE 6820-34-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES 
ADMINISTRATION

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Parts 3 and 52 
[FAR Case 94-804]

Federal Acquisition Regulation; 
Procurement Integrity (Ethics)
AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA).
ACTION: Proposed rule.

SUMMARY: This proposed rule is issued 
pursuant to the Federal Acquisition 
Streamlining Act of 1994, Public Law 
103-355 (the Act). The FAR Council is 
considering implementing Section 
8301(e) of the Act by excluding 
procurements of commercial items from 
certain certification requirements. This 
regulatory action was not subject to 
Office of Management and Budget 
review under Executive Order 12866, 
dated September 30,1993.
DATES: Comments should be submitted 
on or before January 30,1995 to be 
considered in the formulation of a final 
rule.
ADDRESSES: Interested parties should 
submit wTitten comments to: General 
Services Administration, FAR 
Secretariat (VRS), 18th & F Streets, NW, 
Room 4037, Washington, DC 20405.

Please cite FAR case 94-804 in all 
correspondence related to this case.
FOR FURTHER INFORMATION CONTACT: Mr. 
Julius Rothlein, Ethics Team Leader, at
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(703) 697-4349 in reference to this FAR 
case. For general information, contact 
the FAR Secretariat, Room 4037, GS 
Building, Washington, DC 20405 (202) 
501-4755. Please cite FAR case 94—804.
SUPPLEMENTARY INFORMATION:

A. Background
The Federal Acquisition Streamlining 

Act of 1994, Public Law 103-355, 
provides authorities that streamline the 
acquisition process and minimize 
burdensome government-unique 
requirements. Major changes that can be 
expected in the acquisition process as a 
result of Federal Acquisition 
Streamlining Act implementation 
include changes in the areas of 
Commercial Item Acquisition, 
Simplified Acquisition Procedures, the 
Truth in Negotiations Act, and 
introduction of the Federal Acquisition 
Network.

FAR case 94—804 originated because 
Section 8301(e) excludes procurements 
of commercial items from the 
certification requirement of the 
Procurement Integrity Act (PIA) which 
requires that contractor employees 
certify familiarity with the PIA and will 
report violations of the PIA. This 
exclusion will be reflected in the 
addition of language to FAR 
3.104—9(b)(l)(iii) and 3.104(f), and in 
amendment to the certificates found at
52.203—8 and 52.203-9.

The FAR Council is interested in an 
exchange of ideas and opinions with 
respect to the regulatory 
implementation of the Act. For that 
reason, the FAR Council is conducting 
a series of public meetings. However, 
the FAR Council has not scheduled a 
public meeting on this rule (FAR case 
94—804) because of the clarity and non- 
controversial nature of the rule. If the 
public believes such a meeting is 
needed with respect to this rule, a letter 
requesting a public meeting and 
outlining the nature of the requested 
meeting shall be submitted to and 
received by the FAR Secretariat (see 
ADDRESSES caption) on or before January
3,1995.

The FAR Council will consider such 
requests in determining whether a

public meeting on this rule should be 
scheduled.
B. Regulatory Flexibility Act

The proposed rule is not expected to 
have significant adverse economic 
impact on a substantial number of small 
entities within the meaning of the 
Regulatory Flexibility Act, 5 U.S.C. 601, 
et seq., because the exclusion will have 
a beneficial impact on small entities as 
the paperwork burden is reduced. An 
Initial Regulatory Flexibility Analysis 
has, therefore, not been performed. 
Comments are invited from small 
businesses and other interested parties. 
Comments from small entities 
concerning the affected FAR subpart 
will also be considered in accordance 
with Section 610 of the Act. Such 
comments must be submitted separately 
and cite FAR case 94—804 in 
correspondence.
C. Paperwork Reduction Act

The proposed changes do not impose 
increased record keeping or information 
collection requirements on members of 
the public under the Paperwork 
Reduction Act which would require the 
approval of OMB under 44 U.S.C. 3501, 
et seq. This proposed rule reduces 
paperwork burden by excluding 
commercial products from certain 
certification requirements of the 
Procurement Integrity Act.
List of Subjects in 48 CFR Parts 3 and 
52

Government procurement.
Dated: November 23,1994.

Edward C. Loeb,
Depu ty Project Manager fo r  the 
Implementation o f  the Federal Acquisition 
Streamlining Act o f 1994. *

Therefore, it is proposed that 48 CFR 
Parts 3 and 52 be amended as set forth 
below:

PART 3—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST

1. The authority citation for 48 CFR *  
Parts 3 and 52 continues to read as 
follows:

Authority: 40 U.S.C. 486(c); 10 U.S.C. 
chapter 137; and 42 U.S.C. 2473(c).

2. Section 3.104—9 is amended—
In paragraph (b)(l)(iii) by removing

the word “Certify” and inserting in its 
place “Except in the case of a contract 
for the procurement of commercial 
items, certify”;

—In paragraph (f) by redesignating the 
introductory text as “(f)(1)”; 
redesignating (f)(1) and (f)(2) as “(f)(l)(i) 
and (ii)”; by redesignating “(f)(l)(i) 
through (iv)” as “(f)(l)(ii)(A) through 
(D)”; and by adding paragraph (f)(2) to 
read as follows:

3.104-9 Certification requirements.
* * * * *

(f)(1) * * *
(2) The certification required by 

subsection 27(e)(1)(B) is not required in 
contracts for the procurement of 
commercial items or modifications to 
such contracts.

PART 52—SOLICITATION PROVISIONS 
AND CONTRACT CLAUSES

3. Section 52.203-8 is amended in the 
introductory text of paragraph (b) by 
removing the colon and inserting a 
period in its place; and adding a new 
sentence to read as follows:

52.203- 8 Requirement for Certificate of 
Procurement Integrity.
* * * ■ * *

(b) * * * The certification in 
paragraph (b)(2) is not required for a 
procurement of commercial items.
* * * * *

4. Section 52.203-9 is amended in the 
introductory text of paragraph (c) by 
removing the colon and inserting a 
period in its place; and adding a new 
sentence to read as follows:

52.203- 9 Requirement for Certificate of 
Procurement integrity—Modification. 
* * * * *

(c) * * * The certification in paragraph 
(c)(2) is not required for modifications 
to contracts for the procurement of 
commercial items.
* * * * *
(FR Doc. 94-29423 Filed 11-30-94; 8:45 am] 
BILLING CODE 6820-34-P
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Fish and Wildlife Service
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Endangered and Threatened Species: 
Lost River Sucker, etc.; Proposed Rule
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service

50 CFR Part 17 
RiN 1018-AC90

Endangered and Threatened Wildlife 
and Plants; Proposed Determination of 
Critical Habitat for Lost River Sucker 
and Shortnose Sucker

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Proposed Rule.

SUMMARY: The Fish and Wildlife Service 
(Service) proposes to designate critical 
habitat for the Lost River sucker 
[Deltistes luxatus) and shsrtnose sucker 
(Chasmistes brevirostris), two species 
federally listed as endangered pursuant 
to the Endangered Species Act of 1973, 
as amended (Act). Both species are 
large, long-lived fish endemic to the 
Upper Klamath River Basin of Oregon 
and California. The proposed 
designation includes a total of 
approximately 182,400 hectares 
(456,000 acres) of stream, river, lake, 
and shoreline areas as critical habitat foT 
the shortnose sucker and approximately 
170,000 hectares (424,000 acres) of 
stream, river, lake, and shoreline areas 
as critical habitat for the Lost River 
sucker. This proposed critical habitat 
designation would result in additional 
review requirements under section 7 of 
the Act with regard to Federal agency 
actions. Section 4 of the Act requires the 
Service to consider economic costs and 
benefits prior to making a final decision 
on the size and scope of critical habitat. 
DATES: Comments will be accepted until 
January 30,1995. Public hearing 
requests must be received by January 17, 
1995.
ADDRESSES: Comments and materials 
concerning this proposal should be sent 
to the Field Supervisor, U.S. Fish and 
Wildlife Service, Portland Field Office, 
2600 S.E. 98th Avenue, Suite 100, 
Portland, Oregon 97266. Comments and 
materials received will be available for 
public inspection, by appointment, 
during normal business hours at the 
above address.
FOR FURTHER INFORMATION CONTACT: Mr. 
Russell D. Peterson, Field Supervisor, 
Portland Field Office, at the above 
address, (503) 231-6179.
SUPPLEMENTARY INFORMATION:

Biological Considerations
The Upper Klamath River Basin 

(Basin) above Iron Gate Dam on the 
Klamath River encompasses a drainage 
area of approximately 2,120,400

hectares 15,301,1300 acres) in Oregon and 
California {USFWS 1992). Early records 
from the Basin indicate that the Lost 
River and shortnose suckers were 
common and abundant. Cope {1884) 
noted that Upper Klamath Lake 
sustained “a great population of fishes”, 
while Gilbert (1898) noted that the Lost 
River sucker was “the most important 
food-fish of the Klamath Lake region.” 
Spring sucker runs “in incredible 
numbers” (Gilbert 1898) were relied 
upon as a food source by the Klamath 
and Modoc Indians and were taken by 
local settlers for human consumption 
and livestock feed (Cope 1879, Coots 
1965, Howe 1968). Several commercial 
operations processed “enormous 
amounts” of suckers into oil, dried fish, 
canned fish, and other products 
(Andreasen 1975, Howe 1968).

The Upper Klamath Basin one» had 
over 350,000 acres of wetlands (USFWS
1989), extensive riparian ooiridors, and 
functional floodplains that could 
intercept storm runoff, dampen sharp 
peaks in the hydrograph, reduce erosion 
forces, remove organic and inorganic 
nutrients, and improve water quality 
(Mitsch and Gosselink 1986). The loss of 
these wetlands has had large scale 
detrimental effects to the quality and 
quantity o f suitable sucker habitat 
(USFWS 1993). Currently, less than 
75,000 acres of wetlands remain in the 
Basin (USFWS 1992).

The Lost River sucker is native to 
Upper Klamath Lake (Williams et al. 
1985) and its tributaries including the 
Williamson River, the Sprague River, 
the Wood River, Crooked Creek, Seven 
Mile Creek, Four Mile Creek and slough, 
Odessa Creek, Crystal Creek (Stine 
1982). The Lost River sucker also 
historically inhabited the Lost River 
watershed, Tide Lake, Lower Klamath 
Lake, and Sheepy Lake (Moyle 1976), 
but is Bdt considered native to the 
Klamath River. The present distribution 
of the Lost River sucker includes Upper 
Klamath Lake and its tributaries 
(Buettner and Scoppettone 1990), Clear 
Lake Reservoir and its tributaries 
(Buettner, pers. comm, cited in USFWS 
1993), Tule Lake and the Lost River up 
to Anderson-Rose Dam (Scoppettone, 
pers. comm, cited in USFWS 1993), the 
Klamath River downstream to Copco 
Reservoir (Beak 1987) and probably to 
Iron Gate Reservoir (Maria, pers. comm, 
cited in USFWS 1993). In the Upper 
Klamath Lake watershed, Lost River 
sucker spawning runs are primarily 
limited to Sucker Springs in Upper 
Klamath Lake, and the Sprague and 
Williamson Rivers. Spawning runs also 
occur in the Wood River and in Crooked 
Creek (Markle and Simon 1993) in this 
watershed. An additional run may occur

in Sheepy Lake in the Lower Klamath 
Lake watershed (Johnson, pers. comm, 
cited in USFWS 1993), and spawning 
has been documented in the Clear Lake 
watershed (Buettner and Scoppettone
1990).

Shortnose sucker historically 
occurred in Upper Klamath Lake and its 
tributaries (Miller and Smith 1981; 
Williams et al. 1985), although Moyle 
(1976) includes Lake of the Woodsr 
Oregon, and probably the Lost River 
system (Scoppettone and Vinyard 1991). 
The current distribution of the 
shortnose sucker includes Upper 
Klamath Lake and its tributaries, 
Klamath River downstream to Iron Gate 
Reservoir, Clear Lake Reservoir and its 
tributaries, Gerber Reservoir and its 
tributaries, the Lost River, and Tule 
Lake. Gerber Reservoir represents the 
only habitat with a shortnose sucker 
population that does not also have a 
Lost River sucker population. In the 
Upper Klamath Lake watershed, 
shortnose sucker spawning runs are 
primarily limited to the Sprague and 
Williamson Rivers, although spawning 
runs may also occur in the Wood River 
and in Crooked Creek (Markle and 
Simon 1993). Shortnose sucker 
spawning has been documented in the 
Clear Lake watershed (Buettner and 
Scoppettone 1990).

Both species are primarily lake 
residents that spawn in rivers, streams;, 
or springs associated with lake habitats. 
After hatching, larval suckers migrate 
out of spawning substrates, which are 
usually gravels or cobbles, and drift 
downstream into lake habitats.
Shoreline river and lake habitats with 
vegetative structure are known to be 
important duringTarval and juvenile 
rearing (Klamath Tribe 1991, Markle 
and Simon 1993). The Lost River and 
shortnose suckers are omnivorous 
bottom feeders whose diets include 
detritus, zooplankton, algae and aquatic 
insects (Buettner and Scoppettone 
1990). Sexual maturity for Lost River 
suckers sampled in Upper Klamath Lake 
occurs between the ages of 6 to 14 years 
with most maturing at age 9 (Buettner 
and Scoppettone 1990). Most shortnose 
suckers reach sexual maturity at age 6 
or 7 (Buettner and Scoppettone 1990).

The historical range of the Lost River 
and shortnose suckers has been 
fragmented by construction of dams, 
instream diversion structures, irrigation 
canals, and the general development of 
the U.S. Bureau of Reclamation’s 
Klamath Project and related agricultural 
processes. Because habitat 
fragmentation limits or prevents genetic 
interchange among populations, 
extinction could result as genetic 
diversity decreases and populations
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become more susceptible to 
environmental change. The combined 
effects of damming of rivers, instream 
flow diversions, draining of marshes, 
dredging of Upper Klamath Lake, and 
other water manipulations has 
threatened both species with extinction 
(53 FR 27130). Additionally, water 
quality degradation in the Upper 
Klamath Lake watershed has led to 
large-scale fish kills related to algal 
bloom cycles in the lake (Kann and 
Smith 1993). Introduced exotic fishes 
may reduce recruitment through 
competition with, or predation upon, 
suckers and sucker larvae (USFWS
1993, Dunsmoor 1993). Conservation of 
the Lost River and shortnose suckers 
will require the identification of actions 
to reduce threats of water quality- 
induced fish kills, provide the wide 
range of habitats needed by all size and 
age classes of the fishes, reduce the 
impacts of exotic fishes, improve 
migration corridors between habitats 
and populations, and establish refugial 
populations (USFWS 1993).
Previous Federal Actions

The Lost River and shortnose suckers 
were proposed as endangered species on 
August 26,1987 (52 FR 32145). The 
final riile listing the Lost River and 
shortnose suckers as endangered was 
published on July 18,1988 (53 FR 
27130). On September 9,1991, the 
Service received a 60-day notice of 
intent to sue from the Oregon Natural 
Resources Council (ONRC) for failure to 
prepare a recovery plan and to designate 
critical habitat for the Lost River and 
shortnose suckers. On November 12, 
1991, ONRC filed suit in Federal Court. 
On April 21,1992, ONRC and the 
Service entered into an agreement to 
settle the litigation. The agreement 
required completion of a final recovery 
plan on or before March 1,1993; a 
proposal to designate critical habitat on 
or before April 1,1993; and a finding on 
the proposed critical habitat by April 1,
1994. After settling the suit, the Service 
negotiated an extension of the April 1,
1993, date for proposing critical habitat 
to October 1,1993. A second extension 
was negotiated for the publication of a 
proposed rule by March 10,1994, and 
publication of a final determination by 
November 29,1994. The final recovery 
plan for both species was signed by the 
Regional Director on March 17,1993, A 
subsequent extension provided for 
issuance of a proposal by August 19,
1994, and a final determination by 
February 28,1995.
Determination of Critical Habitat

“Critical habitat,” as defined in 
section 3(5)(A) of the Act means: (i) The

specific areas within the geographical 
area occupied by the species at the time 
it is listed, on which are found those 
physical or biological features (I) 
essential to the conservation of the 
species and (II) which may require 
special management considerations or 
protection; and (ii) specific areas 
outside the geographical area occupied 
by a species at the time it is listed upon 
a determination by the Secretary that 
such areas are essential for the 
conservation of the species.

The term “conservation,” as defined 
in section 3(3) of the Act, means: the use 
of all methods and procedures which 
are necessary to bring any endangered 
species or threatened species to the 
point at which the measures provided 
pursuant to the Act are no longer 
necessary.

Therefore, in the case of critical 
habitat, conservation represents 
protection of the areas essential to 
recover a species to the point of 
delisting (i.e., the species is recovered 
and is removed from the list of 
endangered and threatened species). 
Section 3(5)(C) further states that the 
entire geographical area that can be 
occupied by the species shall not be 
included in critical habitat except in 
special circumstances.
Role of Critical Habitat in Species 
Conservation

A designation of critical habitat may 
not, by itself, achieve recovery, but is 
one of several measures available to 
contribute to conservation of a species. 
Critical habitat focuses conservation 
activities by identifying areas that 
contain essential habitat features 
(primary constituent elements) 
regardless of whether the areas are 
currently occupied by the listed species. 
Such designations alert Federal 
agencies, States, the public, and other 
entities about the importance of an area 
for the conservation of a listed species. 
Critical habitat also identifies areas that 
may require special management or 
protection. Areas designated as critical 
habitat receive protection under section 
7 of the Act with regard to actions 
carried out, funded, or authorized by 
Federal agencies. Section 7 of the Act 
requires that Federal agencies insure 
that their actions are not likely to 
destroy or adversely modify critical 
habitat.

Designation of critical habitat does 
not create a management plan for a 
listed species. Designation does not 
automatically prohibit certain actions, 
establish numerical population goals, or 
prescribe specific management actions 
(inside or outside of critical habitat). 
However, critical habitat may provide

added protection for areas designated 
and thus assist in achieving recovery. 
Areas outside of critical habitat that 
contain cme or more of the primary 
constituent elements may still be 
important for conservation of a species. 
Areas not designated as critical habitat 
also may be of considerable value in 
maintaining ecosystem integrity and 
supporting other species, thus indirectly 
contributing to recovery.
Relationship of Critical Habitat to 
Recovery Plan

The Lost River sucker and shortnose 
sucker recovery plan has as its primary 
objective “to restore the Lost River and 
shortnose sucker populations to 
delisting status” (USFWS 1993). The 
plan lists interim goals of one stable 
refugial population of at least 500 
individuals for each unique stock of 
suckers. The recovery plan recognizes 
the lack of high quality data about 
habitat needs, availability, and use by 
the populations it is intended to 
recover. It is therefore a general plan 
that discusses the need for focusing 
research efforts to guide the 
development, and ultimately 
implementation, of recovery efforts. It 
outlines the pertinent issues and 
recommends means to further 
investigate each so that recovery 
planning will be based on solid 
information and thus have a higher 
probability of success.

This proposed rule would further 
delineate the areas generally described 
in the recovery plan as important to the 
species’ recovery. The critical habitat 
units in the proposed rule include the 
majority of the known populations of 
Lost River and shortnose suckers as 
described in the recovery plan. 
Designation of critical habitat will help 
to improve and stabilize the habitat 
conditions that support the populations 
of sucker listed in the recovery plan, 
which will aid in the attainment of the 
interim recovery goals. Critical habitat 
may also ultimately improve our 
knowledge and understanding of habitat 
conditions and the relationship of the 
listed suckers to those conditions by 
focusing research efforts within CHU’s. 
This will have the effect of providing 
much of the information identified in 
recovery plan tasks as necessary to 
proceed with the recovery program for 
these species.
Primary Constituent Elements

In determining which areas to 
designate as critical habitat for a 
species, the Service considers those 
physical and biological features that are 
essential to the species conservation and 
that may require special management
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considerations or protection. Such 
physical and biological features are 
stated in 50 CFR 424.12 and include, 
but are not limited to, the following:

(1) Space for individual and 
population growth, and for normal 
behavior;

(2) Food, water, air, light, minerals, or 
other nutritional or physiological 
requirements;

(3) Cover or shelter;
(4) Sites for breeding, reproduction, 

rearing of offspring, germination, or 
seed dispersal; and generally,

(5) Habitats that are protected from 
disturbance or are representative of the 
historical geographical and ecological 
distributions of a species.

The Service has determined that the 
physical and biological features 
(referred to as the primary constituent 
elements) that support spawning, 
foraging, cover, refugia and corridors 
between these areas, and growth and 
dispersal are essential to die 
conservation of these species. The 
primary constituent elements are listed 
below.
Water

This element is defined as a sufficient 
quantity of water of suitable quality (i.e., 
temperature, dissolved oxygen, flow 
rate, pH, nutrients, lack of 
contaminants, turbidity, etc.) to provide 
conditions required for the particular 
life stage for each species.
Physical Habitat

This element is defined as including 
areas of the Upper Klamath Basin 
watershed that are inhabited or 
potentially habitable by suckers for use 
as refugia from stressful water quality 
conditions or predation, or for use as in 
spawning, nursery, feeding, or rearing 
areas, or as corridors between these 
areas.
Biological Environment

The components of this element 
include food supply and a natural 
scheme of predation, parasitism, and 
competition in the biological 
environment. Food supply is a function 
of nutrient supply, productivity, and 
availability for each life stage of the 
species. Predation, although considered 
a normal component of this 
environment, may be out of balance due 
to introduced fish species or the 
elimination of refugial structures such 
as cover and shelter. Competition from 
normative fish species and parasitism 
may also be elevated due to stresses 
induced by degraded habitats.

A more detailed discussion of these 
primary constituent elements is 
contained in the Lost River and

Shortnose Sucker Critical Habitat Draft 
Biological Support Document 
(Biological Support Document) which is 
available upon request from the 
Portland Field Office (see ADDRESSES 
section, above). The Biological Support 
Document contains detailed discussions 
of the biological basis for the primary 
constituent elements.
Criteria for Identifying Critical Habitat

Several qualitative criteria were 
considered in proposing specific areas 
as critical habitat. The following 
discussion describes the criteria and 
provides a brief explanation of their use 
in proposing specific areas.

Current and Historic Range: Proposed 
critical habitat units include much of 
the known current and historic ranges of 
both species. Some portions of the 
currently inhabited range are not 
included in this proposed rule, and no 
potentially suitable habitats outside 
either the current or historic range of 
either species are included.

Suitable Spawning and Migration 
Habitats: Areas known to provide either 
spawning habitat or migration corridors 
to or from spawning habitats are 
included in this proposed rule.

Areas Likely to Provide Water 
Quality: Areas within the current or 
historic range of both species that are 
likely to provide suitable water quality 
are included in this proposed rule. In 
general, these sites are known refugial 
areas (such as Pelican Bay), water 
sources such as springs, or those areas 
falling within the 100-year floodplain, 
where defined, or areas within 300 feet 
on either side of streams within the 
current or historic range of the species. 
Many wetland areas are included 
because of their important role in 
maintaining water quality.

Areas to Maintain Range wide 
Distribution: The major habitats 
currently utilized by both species across 
their respective ranges are included 
within the proposed designation.

Areas to Reduce Fragmentation of 
Populations: The boundaries of 
proposed critical habitat units were 
drawn to reduce the likelihood of 
separating, for example, a spawning 
habitat from the population of suckers 
that uses that habitat.

Adequacy of Existing Protection: The 
Service considered the legal status of 
lands in proposing specific areas as 
critical habitat. Areas with permanent 
legal protection, such as congressionally 
designated wilderness areas, national 
parks, and portions of national wildlife 
refuges are not proposed.

Application of the aforementioned 
criteria resulted in the proposal of three 
main types of aquatic habitats and

associated uplands within the Upper 
Klamath Basin watershed:

(1) Lakes, reservoirs, rivers, and 
streams within the current or historic 
distribution of the Lost River and/or 
shortnose sucker;

(2) Lands adjacent to habitats 
identified in (1) (above) lying within the 
100-year floodplain as defined on 
Federal Emergency Management Agency 
(FEMA) Flood Insurance Rate Maps 
(FIRM); and,

(3) Lands adjacent to stream habitats 
identified in (1) (above) but outside 
areas where FEMA 100-year flood plains 
have been identified in (2) (above), but 
that fall within a zone extending 300 
feet on either side of the stream or river.

Included within the proposed 
designation are Federal, state and 
private lands and waters. Designating 
the six units as critical habitat would 
provide additional protection for the 
major habitat and/or population areas, 
and this protection would further the 
conservation of the species.
Proposed Critical Habitat Designation

The regulations require that the 
Service define *** * * by specific limits 
using reference points and lines as 
found on standard topographic maps” 
those areas designated as critical habitat 
(50 CFR 424.12 (c)). Water bodies such 
as lakes, rivers, and streams are 
commonly found on standard 
topographic maps, but 100-year 
floodplains and the delineation of a 300- 
foot distance from a given river or 
stream are not. Therefore, the Service 
has described the boundaries of each 
proposed critical habitat unit by 
extending the legal description out to 
the nearest section boundary as found 
on standard topographic maps. Only 
lands or waters that contain one or more 
primary constituent elements are 
included in the proposed designation. 
Areas within the 100-year floodplain 
that have been previously developed are 
not likely to provide constituent 
elements. Thus, paved areas, road and 
rail corridors, built-up areas within 
municipalities, and other previously 
developed areas are not likely to 
provide constituent elements and so 
would not be affected by the proposed 
designation. Diked and leveed areas to 
which 5 connection to the river or 
stream remains may continue to provide 
the constituent elements necessary for 
inclusion as critical habitat.

The Service has proposed the 100- 
year FEMA floodplains as an indicator 
of the likely distribution of the primary 
constituent elements, and those features 
that provide for the primary constituent 
elements, because the 100-year 
floodplains are a product of the normal
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long term function of the stream. In 
places, the floodplain may be altered 
from its natural state by human 
activities, but in most cases these 
alterations also would affect the ability 
of those portions of the floodplain to 
provide the primary constituent 
elements. In such cases as these, 
inclusion of the 100-year historic 
floodplain as an indicator would be 
inappropriate.

FEMA has not mapped a 100-year 
floodplain on many portions of the 
upper watershed. According to a 1993 
report by the interagency Forest 
Ecosystem Management Assessment 
Team (FEMAT), riparian zones, which 
provide for a majority of the primary 
constituent elements and components 
thereof, consist of “* * * areas where 
the vegetation complex and 
microclimate conditions are products of 
the combined presence and influence of 
perennial and/or intermittent water, 
associated high water tables, and soils 
that exhibit some wetness 
characteristics.” The FEMAT report 
(USDA et al. 1993} contains a 
comprehensive review of riparian 
ecosystem components and specifies 
that riparian zones for fish bearing 
streams should consist of “* * * the 
area on either side of the stream 
extending from the edges of the active 
stream channel to the top of the inner 
gorge, or to the outer edges of the 100- 
year floodplain, or to the outer edges of 
riparian vegetation, or to a distance 
equal to the height of two site potential 
trees, or 300 feet slope distance (600 
feet, including both sides of the stream 
channel), whichever is greatest. ” __ ,

Under the Act's regulations (50 GFR 
424.12(c)), measurements such as “the 
height of two site potential trees” 
cannot be used to determine critical 
habitat boundaries. Therefore, the 
Service has proposed the 300-foot 
widths discussed in the FEMAT 
definition of riparian areas as an 
indicator of the likely distribution of 
primary constituent elements in the 
absence of mapped FEMA floodplains.
Description of Units

The proposed designation includes 6 
critical habitat units (CHU’s) across the 
range of the two suckers. Each of these 
units provides all three of the primary 
constituent elements somewhere within 
thè unit, but critical habitat only exists 
where one or more of the primary 
constituent elements is provided. Of 
these, all but Unit #6 (Gerber Reservoir 
and watershed) are proposed critical 
habitat for both the Lost River and 
shortnose suckers. Unit 6 is proposed as 
critical habitat only for the shortnose 
sucker. A brief description of each unit

and the status of sucker populations 
inhabiting the units, follows.
Unit 1—Clear Lake and Watershed

Clear Lake supports a large 
population of shortnose suckers with 
consistent recruitment and a diverse age 
structure (Buettner and Scoppettone
1991). The status of the Lost River 
sucker population in Clear Lake is 
uncertain due to low catches, but the 
population is suspected to be larger than 
past sampling indicates. The age 
structure of Lost River suckers collected 
is fairly diverse (Scoppettone, per. 
comm, cited in USFW S1993). Recent 
drought conditions may have reduced 
the habitat available for all fish in the 
Clear Lake watershed and the long-term 
effects on the sucker populations is 
unknown. This unit includes the waters 
of Clear Lake reservoir below the 
high water line and a large portion of the 
Willow Creek and Boles Creek 
watersheds tributary to Clear Lake. The 
unit is located mostly in California with 
a small portion of Willow Creek that 
extends into Oregon, and includes Clear 
Lake National Wildlife Refuge, Modoc 
and Fremont National Forests, State, 
and private lands.
Unit 2—Tule Lake

Both Lost River and shortnose suckers 
have been found in Tule Lake in recent 
years (Scoppettone, pers. comm, cited in 
USFWS 1993). Researchers have not 
succeeded in estimating the size of the 
populations, but have documented the 
presence and relatively good health (as 
measured by condition factor) of 
populations of both sucker species in 
Tule Lake (Green 1993, Buettner, pers. 
comm.). Spawning runs from Tule Lake 
up the Lost River to Anderson-Rose 
Dam have been documented (USFWS 
1993). This unit includes the waters of 
Tule Lake below the highwater line and 
the Lost River upstream to Anderson- 
Rose Dam. The unit is located mostly in 
California with a small portion of the 
Lost River that extends into Oregon and 
would include Tule Lake National 
Wildlife Refuge, Bureau of Land 
Management (Susanville District), 
National Park Service (Lava Beds 
National Monument), and private lands.
Unit 3—Klamath River

Shortnose suckers are present in 
Copco Reservoir on the Klamath River 
as an aged population; all shortnose 
suckers collected in 1987 were older 
adults (16-33 years old), indicating that 
neither successful reproduction nor 
recruitment from upstream sources has 
occurred since the early 1970’s 
(Buettner and Scoppettone 1991). Lost 
River and shortnose suckers have been

reported from other reservoirs in the 
Klamath River system between Upper 
Klamath Lake and Iron Gate Reservoir 
but little is known about the suckers in 
this stretch of river. This unit extends 
from Iron Gate Dam on the Klamath . 
River in California to Link River Dam on 
Upper Klamath Lake in Oregon. The 
unit includes Winema and Klamath 
National Forest, Bureau of Land 
Management (Lakeview and Redding 
Districts), State, and private lands.
Unit 4—Upper Klamath Lake and  
Watershed (Excluding Williamson and  
Sprague Rivers)

Studies conducted in Upper Klamath 
Lake between the 1960’s and the late 
1980’s documented serious declines in 
sucker populations of both species 
(Golden 1969, Andreasen 1975, Bienz 
and Ziller 1987). Fish kills associated 
with poor water quality in Upper 
Klamath Lake eliminated many larger 
adults of both species (Buettner and 
Scoppettone 1990).

In Upper Klamath Lake, recruitment 
of the Lost River and shortnose suckers 
to adult size classes is extremely poor, 
as evidenced by the existence of only 
two strong year classes of spawning 
adults in die last 20 years (Buettner and 
Scoppettone 1990). A juvenile year class 
from spawning activity may represent 
the most recent successful year class for 
both sucker species in the Upper 
Klamath Lake population in 1991 
(Markle and Simon 1993).

A distinct population of Lost River 
suckers spawns at Sucker Springs on the 
shores of Upper Klamath Lake from 
mid-March through mid-April but may 
begin as early as the first of February 
(Andreasèn 1975, Buettner and 
Scoppettone 1990, Klamath Tribe 1991). 
The Sucker Springs population of Lost 
River suckers appears to be comprised 
of large, older adults suggesting a lack 
of recruitment over the last 20 years 
(Buettner, pers. comm, cited in USFWS 
1993). In 1993, limited use of Sucker 
Springs by shortnose suckers was also 
documented, but later in the season and 
with unknown spawning success 
(Buettner, pers. comm., Dunsinoor, pers. 
comm.). Entire stocks of Lost River 
suckers that once utilized other springs 
(e.g., Harriman Springs, Barkley 
Springs) disappeared between the 
1960’s and the present (USFWS 1993).

This unit includes the waters of 
Upper Klamath and Agency Lakes 
below the highwater line, portions of 
the watershed on the west side of Upper 
Klamath Lake, and much of the Wood 
River watershed. The unit also includes 
large wetland areas associated with the 
shorelines of the lakes and the 
floodplains of tributary streams and
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rivers. Property in this unit is owned by 
the Winema National Forest, Bureau of 
Land Management (Lakeview District), 
Upper Klamath National Wildlife 
Refuge, State, and private citizens.
Unit 5—Williamson and Sprague Rivers

The Williamson and Sprague Rivers 
provide the primary river spawning 
habitat for the Upper Klamath Lake 
populations of both sucker species, 
although the quality and quantity of this 
habitat has declined (USFWS 1993). 
Spawning migrations by both species, 
and the outmigration of larval suckers 
after spawning, occur in the lower 
Williamson Rivër and the Sprague River 
to the Sprague River Dam. Although the 
dam does have passage facilities that 
allow migrating fish access to spawning 
habitats upstream of the dam, the 
availability of suitable spawning habitat 
has been reduced (J. Kann, C. Bienz and 
L. Dunsmoor, Klamath Tribes, pers. 
comm. 1993). The lower Williamson 
River is also important larval rearing 
habitat (Klamath Tribe 1991) and may 
provide important water quality réfugia 
for adult suckers during summer algal 
blooms. This unit extends from the 
mouth of the Williamson River at Upper 
Klamath Lake upstream to the 
confluence of the Sprague River, then 
up the Sprague River to upper limit of 
the presumed historic distribution near 
the confluence of Brown Creek. It 
includes 100-year floodplains along 
both the Williamson and Sprague 
Rivers, as well as some of their tributary 
streams. This unit includes land of thé 
Winema and Fremont National Forests, 
Bureau of Land Management (Lakeview 
District), and private citizens and lies 
entirely within the State of Oregon.
Unit 6—Gerber Reservoir and 
Watershed

Gerber Reservoir is the only major 
habitat area inhabited by shortnose 
suckers but not Lost River suckers. The 
Gerber Reservoir population of 
shortnose suckers appears healthy in 
that it has successfully recruited in the 
last few years (Buettner, pers. comm, 
cited in USFWS 1993). Reproduction of 
shortnose suckers has been documented 
in Gerber Reservoir and its tributary 
streams despite stress likely induced by 
low reservoir levels associated with 
drought conditions and irrigation 
releases (Buettner, pers. comm, cited in 
USFWS 1993). This unit includes the 
waters of Gerber Reservoir below the 
highwater line and a large portion of the 
Ben Hall, Barnes, Barnes Valley, 
Pitchlog, and Wildhorse Creek 
watersheds. The unit is located entirely 
within the state of Oregon and would 
include Bureau of Land Management

(Lakeview District), Fremont National 
Forest, State, and private lands.
Areas Not Proposed

Section 3(5)(C) of the Act states that 
“[ejxcept in those circumstances 
determined by the Secretary, critical 
habitat shall not include the entire 
geographical area which can be 
occupied by the threatened or 
endangered species.” The Service has 
not proposed the permanent irrigation 
canals of the Bureau of Reclamation’s 
Klamath Project, including portions of 
the Lost River, even though both species 
may occur in these canals. An exception 
is the Lost River below Anderson-Rose 
Dam, which is included because of its 
connection to Tule Lake. These canal 
habitats are barely suitable for suckers 
and typically do not provide for large, 
recruiting populations. Additionally, 
the Service has not proposed Lower 
Klamath Lake, Sheepy Lake, and other 
bodies of water on or near the Service’s 
Lower Klamath National Wildlife 
Refuge, even though these fall within 
the current or historic range of both 
species. These habitats were excluded 
because they do not appear to provide 
adequate habitats to support stable 
populations. Additionally, certain lands 
that occur within the legally defined 
boundaries of proposed critical habitat 
but do not or could not provide any of 
the primary constituent elements are not 
considered included in the proposed 
critical habitat area (see legal 
descriptions and accompanying maps).
Effects of Critical Habitat Designation

Section 7(a)(2) of the Act requires 
Federal agencies to insure that activities 
they authorize, fund, or carry out are not 
likely to destroy or adversely modify 
designated critical habitat. This Federal 
responsibility accompanies, and is in 
addition to, die section 7(a)(2) 
requirement that Federal agencies 
insure that their actions are not likely to 
jeopardize the continued existence of 
any listed species. A Feqleral agency 
must consult with the Service if its 
proposed action may affebt a listed 
species or its critical habitat.
Regulations implementing this 
interagency cooperation provision of the 
Act are cpdified at 50 CFR Part 402.

Destruction or adverse modification of 
critical habitat is defined as “* * * a 
direct or indirect alteration that 
appreciably diminishes the value of 
critical habitat for both the survival and 
recovery of a listed species. Such 
alterations include, but are not limited 
to, alterations adversely modifying any 
of those physical or biological features 
that were the basis for determining the 
habitat to be critical.” 50 CFR 402.02.

Jeopardy is defined at 50 CFR 402.02 as 
any action that would be expected to 
reduce appreciably the likelihood of 
both the survival and recovery of a 
listed species in the \vild.

Survival and recovery are related 
concepts. Survival may be viewed as a 
linear continuum between recovery and 
extinction of the species. The closer one 
is to recovery, the greater the certainty 
of the species’ continued survival. The 
terms “survival and recovery” are thus 
related by the degree of certainty that 
the species will persist over a given 
period of time. Survival is influenced by 
a species’ population numbers, . 
distribution throughout its range, 
stochasticity, expected duration, and 
reproductive success.

The Act’s definition of critical habitat 
indicates that the purpose of critical 
habitat is to contribute to a species’ 
conservation (i.e., recovery). Section 7’s 
mandate that Federal agencies insure 
against the destruction or adverse 
modification of critical habitat is 
directed at actions that would diminish 
the value of habitat essential to the 
survival and recovery of listed species, 
thus providing a regulatory means of 
ensuring that Federal actions within 
critical habitat are considered with 
respect to the recovery needs of a listed 
species. Thus, the adverse modification 
standard has been applied closer to the 
recovery end of the survival continuum, 
whereas, the jeopardy standard has been 
applied nearer to the extinction end of 
the continuum,

Once critical habitat designation has 
been proposed, section 7{a)(4) of the Act 
and implementing regulations (50 CFR 
402.10) require Federal agencies to 
confer with the Service on any action 
that is likely to result in the destruction 
or adverse modification of the proposed 
areas. Conference reports provide 
advisory conservation recommendations 
to assist a Federal agency in identifying 
and resolving conflicts that may be 
caused by the proposed action.

If an agency requests, and the Service 
concurs, a formal conference report may 
be issued. Formal conference reports on 
proposed critical habitat contain an 
opinion that is prepared in accordance 
with the procedures for formal 
consultation as if the critical habitat 
were already designated. Such a formal 
conference report may be adopted as the 
biological opinion pursuant to 50 CFR 
402.10(d) when the critical habitat is 
designated, if no significant information 
or changes in the action occur that 
would alter the content of the opinion.

Designation of critical habitat focuses 
on the primary constituent elements 
within the defined units and their 
contribution to the species’ recovery,



Federal Register / Vol. 59, No. 230 / Thursday, December 1, 1994 / Proposed Rules 61749

based on consideration of the species’ 
biological needs and factors that 
contribute to recovery (e.g., distribution, 
numbers, reproduction, and viability). 
The evaluation of actions that may affect 
critical habitat for the Lost River and/or 
shortnose sucker would consider the 
effects of the action on any of the factors 
that were the basis for determining the 
habitat to be critical. These include the 
primary constituent elements of water, 
physical habitat, and biological 
environment, including the ability of an 
area currently lacking these elements to 
provide them in the future, as well as 
the contribution of the critical habitat 
unit to recovery.

Individual critical habitat units would 
be part of a habitat network essential to 
maintaining stable and well distributed 
populations over the ranges of both 
species. Section 7 analysis of activities 
affecting sucker critical habitat would 
consider impacts to individual critical 
habitat units, as well as the entire area 
designated. The Service, in its review of 
an action, would base its biological 
opinion relative to the adverse 
modification standard first on the 
critical habitat unit and then on the 
entire area designated.

For species where multiple critical 
habitat units are designated, each unit 
has both a local role and a rangewide 
role in contributing to the conservation 
of the species. The loss of a single unit 
may not jeopardize the continued 
existence of the species, but may 
significantly reduce the ability of 
critical habitat to contribute to recovery. 
In some cases, the destruction of a 
proposed critical habitat unit could 
result in the loss of an entire 
population, which could preclude 
recovery or reduce the likelihood of 
survival of the species. The critical 
habitat units in the proposed rule 
include the areas known to be important 
to recovery as described in the recovery 
plan to the majority of the known 
populations of Lost River and shortnose 
suckers.

Each proposed critical habitat unit is 
related to and, in some cases, dependent 
upon, adjacent units. For example, 
impacts to one unit may have an effect 
on other units downstream of that unit. 
The gradual degradation of an upstream 
critical habitat unit to the point where 
it no longer fulfills the overall function 
for which it was proposed may diminish 
the survival and recovery of the species 
because of effects on downstream units.

Present conditions vary among 
proposed units such that some areas 
may be less able to sustain continuing 
impacts than others at any given time. 
The level of disturbance a critical 
habitat unit could withstand and still

fulfill its intended purpose is variable 
throughout the species’ range and 
would need to be reviewed in the 
context of its current status, condition, 
and location. Each Federal action would 
require review as to its impacts at both 
the unit and species range level. When 
determining whether or not any 
particular action would appreciably 
diminish the value of the habitat for the 
survival and recovery of the species, the 
baseline condition and expected roles 
for both the individual critical habitat 
unit and connected nearby units must 
be considered. Under this proposal, the 
Service’s analysis would consider the 
indirect effects on critical habitat from 
actions planned outside the designated 
area. Analysis of impacts to individual 
units would consider the effects on the 
local area (both the unit and nearby 
connected units), as well as the impacts 
to the entire complex of critical habitat 
units. ‘
Examples of Proposed Actions

Section 4(b)(8) of the Act requires, for 
any proposed or final regulation to 
designate critical habitat, a brief 
description and evaluation of those 
activities (public or private) that may 
adversely modify such habitat or may be 
affected by such designation. Several 
activities, depending on the season of 
occurrence and the scale of the project, 
may result in the destruction or adverse 
modification of the proposed critical 
habitat without necessarily jeopardizing 
the continued existence of the Lost 
River and/or shortnose suckers. 
Examples include, but are not limited 
to: Timber harvest; forest management; 
Federal farm loan programs; flood 
control; lease land farming activities on 
refuge lands; road construction and 
refurbishment; hydroelectric facilities 
management; livestock grazing 
activities; irrigation delivery programs; 
agricultural activities; urban water and 
sewage management; ecosystem 
restoration activities; wetland filling 
activities; pipeline construction 
activities; and development.

Section 7 consultation on critical 
habitat would be required if a given 
Federal agency action may affect, 
directly or indirectly, any of the primary 
constituent elements. The Service 
would consider the effect of the 
proposed action on the primary 
constituent elements along with the 
reasons why the particular critical 
habitat unit was designated. Actions 
physically located outside of critical 
habitat that may affect one or more of 
the primary constituent elements such 
as through increases in sedimentation, 
nutrient transport, impacts to timing 
and quantity of streamflow, and by

other means, could indirectly result in 
destruction or adverse modification of 
critical habitat, and would require 
consultation. Federal agencies would 
consult on actions that may affect the 
water quality, stfeambank stability, 
sedimentation rates, nutrient dynamics, 
floodplaixi structure or function, or 
aquatic habitat complexity of the 
following areas: (1) The Sprague/Sycan 
watershed above the Sprague River 
confluence with the Williamson River;
(2) the Willow Creek and Boles Creek 
watersheds tributary to Clear Lake 
Reservoir; (3) the Gerber watershed 
tributary to Gerber Reservoir; (4) the 
west side tributaries to Upper Klamath 
Lake; and, (5) the Wood River watershed 
and tributaries. These consultations 
would be required because of the 
indirect effects of actions on 
downstream critical habitat units. 
Designation of critical habitat as 
proposed would likely add 
incrementally to the consultation 
workload that already exists by virtue of 
the listed status of the suckers primarily 
due to the inclusion in the designation 
of areas that are not currently occupied 
by the species but could provide 
suitable recovery habitat.

Although the current condition of 
these sub-basins suggests that minor 
activities (e.g., individual timber sales, 
grazing allotments, or road construction 
projects) may adversely affect 
downstream critical habitat, this may 
not always be the case. As recovery plan 
or other restoration activities bring 
about improvements in the amount, 
distribution, and quality of sucker 
habitat through watershed 
improvement, the resilience of the 
ecosystems that suckers depend upon 
should increase. These improvements 
should increase the ability of the 
watershed to ameliorate disturbances 
imposed by human activities, such that 
minor actions might no longer adversely 
affect critical habitat (see Biological 
Support Document).

.Land Ownership
The proposed critical habitat includes 

lands of Federal, State, and private 
ownership as determined from BLM 
1:100,000 surface or minerals 
management maps of the Basin. Federal 
lands and facilities (e.g., dams, canals, 
reservoirs) within the proposed 
designation include those owned and 
managed by Forest Service, Bureau of 
Land Management, Bureau of 
Reclamation, and Fish and Wildlife 
Service. The biological support 
document describes in greater detail the 
land ownership of each proposed 
critical habitat unit. While many 
structural facilities fall within the
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boundaries of the proposed critical 
habitat, they would be affected by the 
critical habitat designation only to the 
extent that they provide, a primary 
constituent element essential to the 
species, or that they affect the ability of 
an area to provide a primary constituent 
element.

Several reservoirs, or portions thereof, 
are included in the proposed critical 
habitat designation. The proposal would 
cover all areas contained within the 
reservoir shorelines at the full-pool 
elevation (the water surface elevation at 
full capacity). The reservoir’s physical 
features such as shoreline vegetation, 
spring inflows, deep spots, and areas of 
vegetation that, when covered by water, 
can provide spawning, rearing, feeding 
or other habitat components, can 
provide important elements of sucker 
habitat. By establishing the upper 
boundary at the full pool elevation, all 
physical habitats within the reservoir 
would be included as critical habitat 
regardless of the water elevation at any 
given time. This does not mean, 
however, that the reservoir is required 
to be continuously maintained at the 
full pool elevation.

Included within the proposed 
designation are some lands falling 
within the boundaries of Fish and 
Wildlife Service National Wildlife 
Refuges (refuge lands). Critical habitat is 
defined as areas which are essential to 
the conservation of the species and 
require special management 
considerations or protection (section 
3(5)(A)J. Most of the refuge lands in the 
Klamath Basin are currently managed to 
provide the primary constituent 
elements of critical habitat, or do not 
provide suitable sucker habitat, and so 
are not included in this proposed 
designation. However, water levels on 
some refuge lands that provide suitable 
sucker habitat are dependent on either 
irrigation return flows, water stored for 
irrigation delivery, or available water 
after existing water rights for 
agricultural uses on the Klamath Project 
have been met (USFWS 1989, USFWS 
1991, U SBR1992). The management of 
water on these lands, and thus the 
ability to manage refuge lands for the 
primary constituent elements on the 
Upper Klamath Marsh and Hank’s 
Marsh Refuges, is entirely dependent 
upon reservoir management as 
determined by the Bureau of 
Reclamation (J. Hainliné, USFWS 
Klamath Refuge Complex, pers. comm., 
1994). Similarly, lake levels and 
volumes at Clear Lake and Tule Lake 
Refuges are under the control of the 
Bureau of Reclamation, and the Refuges 
have neither significant water rights nor 
water delivery contracts with

Reclamation in order to provide for the 
needs of the suckers (J. Hainline, 
USFWS Klamath Refuge Complex, pers, 
comm., 1994). Therefore, these lands are 
appropriate to include in this proposed 
critical habitat rule. Prior to making a 
final decision on this proposal, the 
Service will assess the need to include 
all lands within the 100-year FEMA 
floodplain and may reduce the acreage 
of refuge and other lands included as 
critical habitat in the final rule. These 
refuge lands are identified in the 
Recovery Plan as being crucial to the 
sucker’s survival and recovery (USFWS 
1993).

Some State and private lands and 
waters are included within the proposed 
designation of critical habitat. The 
designation of State and private lands as 
critical habitat would not affect 
landowners in the absence of a Federal 
action. However, any Federal actions 
authorized, funded, or Carried out by a 
Federal agency that may affect critical 
habitat on such lands would necessitate 
consultation by the action agency. Due 
to the limited extent of Federal 
involvement, the Service expects that 
relatively few formal section 7 
consultations would be initiated for 
actions on these lands as a result of 
critical habitat designation.

Should a Federal action occur on 
State or private land, the Federal agency 
carrying out the action would be 
responsible for consulting with the 
Service if the action might affect critical 
habitat.
Consideration of Economic and Other 
Factors
Introduction

Section 4(b)(2) of the Act requires 
consideration of economic and other 
relevant impacts in determining 
whether to exclude areas from critical 
habitat. Areas may be excluded from 
critical habitat designation when the 
costs or impacts of designation 
outweigh the benefits, provided that 
exclusion will not result in extinction of 
a species.

The economic analysis addresses only 
at the incremental economic impact of 
designating critical habitat above and 
beyond any economic impacts resulting 
from the listing of the species. The 
economic impacts of listing under the 
Act cannot be considered. See H.R. Rep. 
No. 835 ,97th Cong., 2d Sess. 19-20 
(1982).

An economic analysis was conducted 
to estimate the economic effects of the 
proposed critical habitat designation.
The Service contracted ECO Northwest, 
of Eugene, Oregon, to conduct an 
economic analysis and assist with the

collection of data relevant to analyzing 
the economic impacts designation of^ 
critical habitat would have. The report 
by ECO Northwest, which follows the 
methodology described in ECO 
Northwest (1994), is available from the 
Service’s Portland Field Office (see 
ADDRESSES section above). The Service 
is soliciting comments on the draft 
economic analysis report.

To collect the information used in the 
economic analysis, the Service 
developed a questionnaire which was 
sent to each Federal agency operating in 
the Upper Klamath Basin. The 
questionnaire assisted both the Federal 
agencies and the Service in collecting 
the information that could be used in 
developing an economic analysis for 
this critical habitat proposal. The 
questionnaire requested information 
that was already in existence or readily 
available in agency planning documents 
or associated environmental impact 
statements. (EIS), if any. The completed . 
questionnaires provided an 
approximation of the economic impacts 
of the proposed designation, although 
predictable inaccuracies in the agency 
responses existed due to the lack of 
details about whçre critical habitat 
would be designated, how consultations 
on critical habitat would be conducted, 
and the kinds of agency actions that 
would require consultation.

The questionnaires sent to land 
management agencies (such as the 
Forest Service and Bureau of Land 
Management) asked the agencies to 
select an option or alternative from their 
most recent land or resource 
management plan or EIS to correspond 
to each of three scenarios: (1) The level 
of agency activity and associated 
economic values that occurred in the 
period prior to the listing of the Lost 
River and shortnose sucker as 
endangered in July of 1988, called the 
“historical scenario”; (2) the level of 
agency activity and associated economic 
values that occurred during the period 
after the suckers were listed that reflects 
the agency’s response to that listing 
through section 7 consultations, called 
the “listing scenario”; and, (3) the level 
of agency activity and associated 
economic values that could reasonably 
be expected to occur if critical habitat 
were designated such that the actions of 
the agency might affect critical habitat, 
called the “critical habitat scenario”. 
Given the role critical habitat plays in 
recovery of listed species (see 
discussion of Role of Critical Habitat in 
Species Recovery, above) and in 
consideration of the fact that the 
proposed critical habitat rule was not 
available to guide the agencies in 
selecting these options from their plan,
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the Service asked the agencies to use the 
Lost River and Shortnose Sucker 
Recovery Plan as a proxy for a proposed 
critical habitat rule.

The questionnaires developed for the 
agencies that do not manage lands, per 
se, were similar to those developed for 
the land management agencies except 
that they did not request the agencies to 
select options or alternatives from land 
or resource management plans. The 
Service indicated to these agencies that, 
for the purposes of the survey, they 
should assume that the critical habitat 
scenario was analogous to the full 
implementation of the'recovery plan. 
Further, the Service indicated that the 
intent and function of the recovery plan 
was such that implementation of the 
plan would likely result in the 
following:

(1) Improvements in the condition 
and extent of riparian vegetation for

Upper Klamath Basin streams and 
rivers.

(2) Increases in the extent and 
connectivity of riparian and lake 
associated wetland areas.

(3) Re-establishment of functional 
aspects of floodplains in Upper Klamath 
Basin streams and rivers.

(4) Improvements in water quality in 
both lake and stream environments.

(5) Gradual return to more natural or 
historic hydrographs for basin streams 
and rivers, which would likely result in 
lowering of average peak run-off flows, 
and a general increase in summertime 
base flows.

(6) Establishment of healthy and 
stable réfugiai sucker populations.

The questionnaires also served to 
identify areas in the Upper Klamath 
Basin where the agencies carried out 
actions and asked questions designed to 
assess the quantity and economic value

of the market and non-market goods and 
services provided by the agencies under 
the three scenarios. The potential 
economic impacts of recent planning 
efforts that have resulted in proposed 
changes in the management of Federal 
lands were also addressed in the 
questionnaire. These include the Forest 
Ecosystem Management Assessment 
Alternative 9 for lands within the range 
of the Northern Spotted Owl 
(Alternative 9), PACFISH, and 
Rangeland Reform.

Responses to Questionnaires

Table 1 identifies the Federal agencies 
that received a questionnaire and a 
request for information on the potential 
economic impacts of this proposed rule. 
Table 1 also indicates the type of 
response, if any, received by either ECO 
Northwest or the Service.

Table 1 —The Responses of Federal Agencies That Received Questionnaires

Response.
Economic Info Provided.

BLM Ukiah CA . .................................................................................................. ........ ............ - Economic Info Provided.
BLM[ Alturas, C A ....................................:......................................... -.................-........... ................. - Economic Info Provided/No Impact. 

Economic Info Provided.
FS, Fremont Nat. Forest, Lakeview, OR ..— ............. ....................... ........ ....... ............................. Economic Info Provided. 

Economic Info Provided.
F|T)HA Portland O R  ................................................................................ ............................ ........................... Economic Info Provided/Partial Response.
FS, Klamath Nat. Forest, Yreka, CA ............. .............. ........................... ....... ....... ......
NPS Tule Lake C A ............... ................................................ ............................ ............... .......... .

No Impact.
No Impact.
Survey Was Not Received. 
None.ASCS Klamath Falls OR . ............................... .............................................................

EPA Seattle WA ........................ ........................................................................... ............................ None.
None.
None.
None.

MRS Orator 1 aka O R  ............ ........................................................................................................... None.
None.
None.2

AOF Portland O R ....................... ...................................................... Survey Returned, No Economic Info. 
Survey Returned, No Economic Info. 
Survey Returned, No Economic Info.

1 The Klamath Falls Resource Area responded for Lakevlew District, Oregon, and for Ukiah District, California.
2 The questionnaire sent to FWS, Klamath Refuge Complex, required data from Bureau of Reclamation, Klamath Project. This information was 

not made available in time for a response from the Klamath Refuge Complex.
Abbreviations, Department of Agriculture: ASCS=Agricultural Stabilization and Conservation Service; FmHA=Farmers Home Administration; 

FS=Forest Service; SCS=Soil Conservation Service. Department of Interior: BLM=Bureau of Land Management; BLM, KFRA=BLM, Klamath 
Falls Resource Area of Lakeview District; BR=Bureau of Reclamation; FWS=Fish and Wildlife Service; NPS=National Park Service. Other: 
ACE=Army Corps of Engineers; EPA=Environmental Protection Agency; FERC=Federal Energy Regulatory Commission.

Table 2 shows the general 
characteristics of the responses of the 
agencies that supplied economic 
information in their response to the 
questionnaire and that indicated that

the proposed critical habitat designation 
would affect their activities. Most 
agencies listed in Table 1 as not 
providing a response indicated that they 
would be commenting on the proposed

rule during the 60-day comment period 
and cited workload constraints as the 
reason for not providing a response 
during the questionnaire process.
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Table 2 .— R espo n ses  of Federal Agencies That P rovided Economic Information.

Agency

BLM, KFRA, Lakeview, O R 1 ...... „.........v.......
BR, Klamath Project, Klamath Falls, OR ....
FS, Fremont National Forest, Lakeview, OR ......
FS, Winema National Forest, Klamath Falls, OR 
FmHA, Portland, O R .................................... ........

Impact of Species Listing Impact of Critical Habitat

Negative ... 
Negative ... 
Negative ... 
No Impact. 
No Impact.

Negative.
No Additional Impact. 
No Additional Impact. 
Negative.
Negative.

1 The Klamath Falls Resource Area responded for the Lakeview District, Oregon, and for the Ukiah District, California.
i n?MU& re: fum^ r F̂ mers Administration; FS=Forest Service. Department of Interior: BLM=Bureau of
Land Management, BLM, KFRA=BLM, Klamath Falls Resource Area of Lakeview District; BR=Bureau of Reclamation.

In developing the questionnaires, the 
Service realized that potential 
shortcomings in the questionnaire 
process were likely to affect the quality 
of the resulting data. Specifically, the 
Service recognized that requesting 
agencies to select an alternative from a 
planning document to correspond to 
any one of the three scenarios described 
above would, necessarily limit and 
influence the scope of the agency’s 
actions and the associated economic 
values. Similarly, using the recovery 
plan as a model for critical habitat in the 
absence of a proposed rule did not 
provide accurate estimates of the extent 
and distribution of critical habitat and 
would not result in completely accurate 
information on how section 7 
consultations on critical habitat would 
affect agency activities. In spite of these 
limitations, the economic analysis will 
facilitate the public review process by 
providing an indication of the potential 
economic impacts of designating critical 
habitat for the Lost River and shortnose 
suckers.

Responses regarding whether a 
particular effect would be attributed to 
the listing or proposed designation 
reflected divergent agency perspectives. 
This was apparent in the discrepancies 
between agency responses as shown in 
the second and third columns of Table 
2, where agencies with similar lands 
and actions reached very different 
conclusions about the relative impacts 
of the listing and critical habitat 
scenarios. The types of actions that may 
have been erroneously applied to the 
critical habitat scenario would include 
those occurring since the listing that 
may affect the suckers but that have not 
gone through section 7 consultation. In 
such cases, these economic impacts 
belong at least partially in the listing 
scenario and so would reduce total 
impacts (whether positive or negative) 
attributed to the critical habitat 
scenario.

The Service analyzed the 
questionnaire responses to identify any 
instances where the responding agency 
may have incorrectly attributed impacts 
to the wrong category (such as placing

a critical habitat impact in the listing 
category). The Service identified two 
cases where an agency apparently erred 
in determining the scale of impact or 
where impacts were inappropriately 
attributed to a scenario other than that 
in which they belonged. In both cases, 
the Service concluded that the data 
presented do not accurately reflect the 
impacts attributable solely to the 
proposed critical habitat, separate from 
the impacts attributable to the listing 
and other factors. Consequently, the 
draft economic study reports the data 
provided by all agencies, but does not 
integrate the data of concern from the 
two agencies into the analysis of the 
economic effects of the proposed rule. 
The Service will work with these 
agencies in order to include their data 
in the final economic analysis.
Economic Analysis Methodology

The following discussion is a brief 
overview of the methods used to 
conduct the economic analysis. 
Additional details are contained in the 
economic report.

The economic analysis consists of five 
parts. The first is a description of the 
local and regional economies and 
particularly of those elements of these 
economies that would be affected by the 
proposed designation. The second is a ' 
description of the impacts of the 
proposed designation on the activities of 
Federal agencies and of the resulting 
change in the level and price of each 
good and service produced from Federal 
lands or authorized or funded by 
Federal agencies. The third is a static 
estimate of the impacts on the local 
economy, assuming that labor and other 
inputs are immobile across industries 
and space. The fourth is an assessment 
of the long-run effects of the proposed 
designation and a description of the 
path different elements of the local 
economy are likely to follow as they 
make the transition from the short-run 
to the long-run. The fifth is an 
assessment of the proposed 
designation’s overall effects on national 
economic welfare and economic 
fairness.

Results of the Economic Analysis
The proposed designation would 

restrict the ability of Federal agencies to 
engage in activities, or to support the 
activities of others, that would adversely 
modify or destroy the designated critical 
habitat. This restriction would have 
multiple, complex economic effects at 
the local, regional, and national levels.
In addition to restricting those ,who 
otherwise would be engaged in habitat
degrading activities, the designation 
also would affect those who no longer 
would experience spillover effects from 
habitat degradation, those who would 
experience a change in the local quality 
of life, and those who would experience 
an increase in the intrinsic value they 
place on the suckers.

The major Federal resource- 
management agencies in the Upper 
Klamath Basin generally indicated in 
their questionnaire responses that they 
must change their activities to afford 
protection to the suckers, but they have 
reached different conclusions about 
whether these changes are prompted by 
the listing, the critical habitat 
designation, or both. BLM-Klamath Falls 
was the only agency to indicate that it 
must alter its activities in response to 
the listing and make additional changes 
in response to the designation. The 
Winema National Forest and Farmers 
Home Administration (FmHA) indicated 
that they did not change their activities 
in response to the listing but would 
have to change them in response to the 
designation, although FmHA did not 
provide any substantiation. The Bureau 
of Reclamation (Klamath Project) and 
the Fremont National Forest indicated 
they changed their activities in response 
to the listing but would make no further 
changes in response to the designation. 
BLM-Alturas indicated that its activities 
would not be affected by either the 
listing or the designation.

The data reported by some agencies 
may overstate the impacts attributable to 
the proposed designation. For example, 
the Winema National Forest indicated 
that potential reductions in the 
production of cattle grazing and 
firewood from its lands due to critical
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habitat designation would likely be 
subsumed by the adoption of PACFISH. 
Similarly, BLM-Klamath Falls indicated 
that the impact on the production of 
cattle grazing on its lands would be 
subsumed by the adoption of Option 9 
for management of spotted-owl forests 
and by the implementation of 
rangeland-reform proposals.

These preliminary economic findings 
reflect the Service’s determination that 
further clarification is needed regarding 
(a) all of the data in the response from 
the Winema National Forest, and (b) the 
data related to fishing, boating, and 
camping at Gerber Reservoir in the

response from the BLM’s Klamath Falls 
Resource Area.

Table 3 presents a static estimate of 
the potential impact on local 
employment associated with the change 
in output of goods and services 
attributed to the proposed designation 
by the resource-management agencies 
(exclusive of the data requiring 
clarification as described above). This 
estimate represents the maximum 
potential effect on local employment 
and would occur only if there were no 
intra- or interindustry factor 
substitution or mobility. To the extent 
that employers were successful in

responding to the reduction in the 
output of a good or service by 
developing new products or new 
markets, the impact on local 
employment would be less. Assuming 
that none of the affected employers 
would be successful, the change in 
output would cause approximately 63 
workers to lose jobs they would have 
had, but for the designation, in the local 
economy as it is currently constituted. 
Nearly all of these would be tied to the 
indicated reductions in the output of 
timber.

Table 3.— S tatic Estimate of the Potential Impact on Local Employment From the Change in O utput of 
Goods and S ervices From F ederal Lands, by Drainage Basins 1

Goods and impacts Gerber
Reservoir

Klamath
River2 Total

Non-Market Goods, Recreation ................................................................................................................................... +2 - 4 - 2
Market Goods:

Timber ..................................................................................................................................................................... 0 -6 1 -6 1
Grazing...................................................... ............................................................................................................. - 1 - 1 - 2
Firewood ................................................................................................................................................................ 0 0 0
nhnstmas Trfifts.................................................................................................................................................... 0 0 0
Rer.rfiatinn .................................................................................................... ......................................................... 0 +2 +2

Total Initial Impact on Employment......................................................................................................................... +1 -6 4 -6 3

1 Preliminary estimate. Total (direct, indirect, and induced) change in employment in Klamath County assuming no intraindustry or interindustry 
factor substitution or mobility, exclusive of Winema National Forest, subject to clarification during the public comment period of data provided by 
the Winema National Forest. Exclusive of fishing, boating, and camping impacts at Gerber Reservoir, pending clarification during the public com
ment period of data provided by the BLM Klamath Falls, Resource Area.

2 Klamath River and tributaries below Link River Dam and above Iron Gate Dam, excluding Jenny Creek drainage basin.

These potential changes would occur 
within the context of economic growth 
at the local and regional level. Much of 
this growth is attributable to the 
immigration of workers and households, 
and recent survey research indicates 
that much of the immigration is 
motivated by a desire to take advantage 
of the local and regional quality of life. 
The quality-of-life attributes associated 
with proximity to natural-resource 
amenities seem especially important as 
the basis for current growth trends. To 
the extent that the designation enhances 
these amenities, it will facilitate the 
local economy’s adjustment to the 
reduction in timber output.

The potential impact on the timber 
and agricultural industries is unlikely to 
have a discernible impact on 
commodity prices or production. 
Commodity and capital markets will 
adjust to the proposed designation 
quickly and they probably already have 
begun to do so. The adjustment will be 
less facile for local dislocated workers 
whose employers are unable to respond 
successfully to the reduced output of 
goods and services from Federal lands.

In general, dislocation of workers in 
the local resource extraction industries 
would be offset, in the long ran, by the

creation of additional jobs in other 
sectors locally or in other areas. The 
national adjustment to the proposed 
designation would be essentially 
imperceptible as the U.S. economy 
redeployed labor and other resources 
that might become unemployed because 
of the designation. As buyers, sellers, 
workers, firms, households, and 
communities adjusted to the proposed 
designátion, its economic impacts 
would be spread over a broad economic 
and spatial landscape.

It cannot be concluded, a priori, that 
the value of the bundle of goods and 
services available to society with the 
proposed designation is larger or 
smaller than the value of the bundle 
without it. To quantify fully the amount 
and value of each good and service in 
each of the two bundles requires an 
extensive and detailed analysis of the 
short-run, transition, and long-run 
effects. Whether the designation would 
yield net benefits or net costs has not 
been finally determined, but it appears 
that the effect would be close to zero in 
either case.
Available Conservation Measures

The purpose of the Act, as stated in 
section 2(b), is to provide a means to

conserve the ecosystems upon which 
endangered and threatened species 
depend and to provide a program for the 
conservation of listed species. Section 
2(c)(1) of the Act declares that “ * * * 
all Federal departments and agencies 
shall seek to conserve endangered and 
threatened species and shall utilize their 
authorities in furtherance of the 
purposes of this Act”.

Tne Act mandates the conservation of 
listed species through various 
mechanisms, such as: Section 7 
(requiring Federal agencies to further 
the purposes of the Act by carrying out 
conservation programs and insuring that 
Federal actions will not likely 
jeopardize the continued existence of 
the listed species or result in the 
destruction or adverse modification of 
critical habitat); section 9 (prohibition of 
taking of listed species); section 10 
(research permits and habitat 
conservation plans); section 6 (co
operative State and Federal grants); land 
acquisition; and research. The section 7 
requirement that Federal agencies 
consult with the Service if their actions 
may impact critical habitat enables the 
Service to assess Federal activities that 
may impair survival and recovery 
potential, thus ensuring that such
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actions are considered in relation to the 
goals and recommendations of the 
recovery plan.
Public Comments Solicited

The Service intends that any final 
action resulting from this proposal will 
be as accurate and as effective as 
possible. Therefore, comments or 
suggestions from the public, other 
concerned government agencies, Indian 
Nations, the scientific community, 
commercial interests, or any other 
interested party concerning this 
proposed rule are hereby solicited. 
Comments are particularly sought 
concerning:

(1) The reasons why any Federal 
lands (either proposed critical habitat or 
additional areas) should or should not 
be determined to be critical habitat as 
provided by section 4 of the Act;

(2) The location and reasons why any 
non-Federal lands should or should not 
be determined to be critical habitat as 
provided by section 4 of the Act;

(3) Current and planned activities in 
or upstream of proposed critical habitat 
areas and their possible impacts on 
proposed critical habitat;

(4) Other physical and biological 
features that are essential to the 
conservation of the species and in need 
of special management or protection;

(5) Specific information on the scale, 
location, and distribution of primary 
constituent elements on all ownerships 
and land designations;

(6) Information concerning health of 
the ecosystems on which the Lost River 
and/or shortnose sucker depend;

(8) Information on the economic 
benefits and costs that would result 
from this proposed designation of 
critical habitat;

(9) Data and .information relevant to 
determining whether the benefits of 
excluding a particular area from critical 
habitat outweigh the benefits of 
specifying the area as critical habitat;

(10) The methods the Service might 
use in determining whether the costs of 
designating an area outweigh the 
benefits of designation;

(11) Methods of analysis useful in 
evaluating economic arid other relevant 
impacts;

(12) Information regarding the 
suitability or unsuitability as critical 
habitat boundaries of the 100-year flood 
plain (as defined on Federal Emergency 
Management Agency (FEMA) Flood 
Insurance Rate Maps (FIRM’s)), or of the 
300-foot widths as riparian critical 
habitat boundaries, modeled after 
Riparian Reserves as discussed in the 
Report of the Forest Ecosystem 
Management Assessment Team.

(13) Information about areas of land or 
water located within the outer 
boundaries of the proposed critical 
habitat, but that do not provide primary 
constituent elements and can thus be 
excluded. Of particular interest are 
means to describe these areas of land 
with specific limits using reference 
points and lines as found on standard 
topographic maps.

The final decision on this proposal 
will take into consideration die 
comments and any additional 
information received by the Service, and 
such communications may lead to a 
final regulation that differs from this 
proposal.
Public Hearings

The Act provides for at least one 
public hearing on this proposal, if 
requested by January 17,1995. Requests 
for a hearing must be made in writing 
and addressed to the Field Supervisor, 
Portland Field Office (see ADDRESSES 
section).
National Environmental Policy Act

The Service has determined that an 
Environmental Assessment, as defined 
under the authority of the National 
Environmental Policy Act of 1969, need 
not be prepared in connection with 
regulations adopted pursuant to section 
4(a) of the Act. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register 
on October 25,1983 (48 FR 49244).
Required Determinations

This proposed rule was reviewed 
under Executive Order 12866. The rule 
will not have a significant economic 
effect on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). Based on the 
information discussed in this rule 
concerning public projects and private 
activities within the proposed critical 
habitat, significant economic impacts 
will not result from this action. Also, no 
direct costs, enforcement costs, 
information collection, or recordkeeping 
requirements are imposed on small 
entities by this action, and the rule 
contains no recordkeeping requirements 
as defined under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). This rule does not require a 
Federalism assessment under Executive 
Order 12612 because it would not have 
any significant federalism effects as 
described in the order.
References Cited

A complete list of all references cited 
herein is available upon request from 
the Field Supervisor, Portland Field 
Office (see ADDRESSES section).

Authors: The primary authors of this 
proposal are Rollie White of the Service’s 
Portland Field Office and Kevin Stubbs of the 
Service’s Sacramento Field Office.

List of Subjects in 50 CFR Part 17

Endangered and threatened species, 
Exports, Imports, Reporting and 
recordkeeping requirements, 
Transportation.
Proposed Regulation Promulgation

Accordingly, the Service hereby 
proposes to amend part 17, subchapter 
B of chapter I, title 50 of the Code of 
Federal Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17 
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C. 
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99- 
625,100 Stat. 3500, unless otherwise noted.

2. Section 17.11(h) is amended by 
revising “NA” in the “Critical habitat” 
column in the table entries for “Sucker, 
Lost River” and “Sucker, shortnose”, 
under FISHES, to read “17.95(e)” and 
“17.95(e)”, respectively.

3. Section 17.95(e) is amended by 
adding critical habitat for the Lost River 
Sucker (Deltistes luxatus) and Shortnose 
Sucker (Chasmistes brevirostris), in the 
same alphabetical order as they appear 
in 17.11(h), to read as follows:

§ 17.95 Critical habitat—fish and wildlife.
* * * * *

(e) Fishes.
* * * * *

Lost River Sucker (Deltistes luxatus)
(1) Clear Lake and Watershed, Modoc 

County, California (Mt. Diablo Meridian), and 
Klamath and Lake Counties, Oregon 
(Willamette Meridian). Within the following 
sections, all portions lying within the 100- 
year floodplain as depicted by the Federal 
Emergency Management Agency (FEMA) 
100-year floodplain Zone A identified on 
Flood Insurance Rate Map (FIRM) 
Community Panels, effective date September 
24,1984; or, in the absence of an applicable 
FIRM panel, within 300 feet of said body of 
water. The specific panel map number is 
shown in parentheses.

Mt. Diablo Meridian 
T 46 N, R U E .,

Secs. 1-4, 7 -9 ,17-20 , 29, 30 (060192-0275 
B).

T 46 N, R 10 E.,
Secs. 13, 23, 24, 26, 34, 35 (060192-0275 

B and 060192-4)450 B).
T 45 N .R 10 E.,

Secs. 3-5, 8, 9 ,16-20, 29, 30 (060192-0425 
B and 060192-0450 B).

T 45 N, R 9 E.,
Secs. 4, 5, 9-16, 23-25 (060192-0425 B).

T 46 N, R 9E .,
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Secs. 18,19, 29, 30, 32, 33 (060192-0250 
B and 060192-0425 B).

T 46 N, R 8 E.,
Secs. 1, 5 -9 ,1 2 ,1 3 ,1 6 ,1 7  (060192-0250 

B) including only those portions of the 
listed sections occurring within Clear 
Lake reservoir at full pool elevation.

T 48 N, R 10 E.,
Secs. 22, 27, 28, 31-34 (060192-0075 B 

and 060192-0100 B); secs. 22, 27 and 33, 
North Fork Willow Creek, and secs. 31 
and 32, Wildhorse Creek.

T 47 N .R 10 E.,
Secs. 3 -8 ,18  (060192-0075 B, 060192- 

0250 B, 060192-0275 B and 060192- 
0100 B); and secs. 5, 7 and 18, North 
Fork Willow Creek; and secs. 5 and 6, 
Wildhorse Creek.

T 47 N, R 9 E.,
Secs. 1, 5 -9 ,12 -16 ,18  (060192-0075 B 

and 060192-0250 B); and secs. 13 and 
14, North Fork Willow Creek; and secs.
1,12 and 13, Fourmile Creek.

T47N.R8E.,
Secs. 8r 12 ,13 ,17 ,18 , 20-25, 28, 29, 31,

32, 36 (060192-0075 B and 060192-0250 
B); and including only those portions of 
the listed sections occurring within Clear 
Lake reservoir at full pool elevation.

T 48 N .R 9E .,
Secs. 26, 35, and 36. Fourmile Creek.

T 46 N, R 7 E.,
Secs. 2, 3, 6 -8 ,1 1 -1 3 ,1 6 ,1 7 , 21-24, 26,

27, lying within Clear Lake reservoir at 
full pool elevation.

T47N.R7E.,
Secs. 11 ,13 ,14 ,19-23 , 26, 27, 30, 31, 34- 

36, lying within Clear Lake reservoir at 
full pool elevation.

T47N.R6E. ,
Secs. 24 and 25, lying within Clear Lake 

reservoir at full pool elevation.

Willamette Meridian
T 41 S, R 16 E.,

Secs. 13,14, and 22-24, North Fork Willow 
Creek.

T41 S, R 17 E.,
Secs. 17 and 18, North Fork Willow Creek.

BILUNG CODE 4310-55-P

BILLING CODE 4310-55-C

(2} Tule Lake, Siskiyou and Modoc 
Counties, California (Mt. Diablo Meridian), 
and Klamath County, Oregon (Willamette 
Meridian). Within the following sections, all 
portions lying within the 100-year floodplain

as depicted by the Federal Emergency 
Management Agency (FEMA) 100-year 
floodplain Zone A identified on Flood 
Insurance Rate Map (FIRM) Community 
Panels, effective date May 17,1982, or- 
December 18,1984, whichever is applicable. 
The specific panel map number is shown in 
parentheses.

Mt. Diablo Meridian 
T 46 N, R 5 E.,

Secs. 5 -9 ,1 6 ,1 7  (060192-0200 B).
T 46 N, R 4 E.,

Secs. 1 -3 ,11 ,12  (060362-0500 B).
T 47 N, R 4 E.,

Secs. 3-5, 8-10,15-22, 27-30, 32-34 
(060362-0500 B and 060362-0250 B).

T 48 N, R 4E .,
Secs. 16, 21, 22, 27, 33, 34 (060362-0250 

B).
Willamette Meridian 
T41-S, R U E .,

Secs. 7 -9 ,16  (410109-1400 B); including 
only those portions of sec. 7 downstream 
of Anderson-Rose Dam, and those 
portions of listed sections inside the top 
of the Lost River dike.

BILLING CODE 4310-55-P

BILLING CODE 4310-55-C
(3) Klamath River, Klamath County,

Oregon (Willamette Meridian), and Siskiyou 
County, California (Mt. Djablo Meridian). 
Within the following sections, all portions 
lying within the 100-year floodplain as 
depicted by the Federal Emergency 
Management Agency (FEMA) 100-year 
floodplain Zone A identified on Flood 
Insurance Rate Map (FIRM) Community 
Panels with effective dates of June 5,1985; 
December 18,1984; or May 17,1982, 
whichever is applicable; or, in the absence of 
an applicable FIRM panel, within 300 feet of 
said body of water. Thp specific panel map 
number is shown in parentheses.

Willamette Meridian 
T 38 S, R 9 E„

Secs. 30-32 (410112-0005 B); and lying 
within Upper Klamath Lake reservoir at 
full pool elevation.

T 39 S, R 9 E.,
Secs. 4, 5, 8, 9 ,17-19, 30 (6410112-009 B 

and 6410112-1205 B).
T 40 S, R 8 E.,

Secs. 1-3, 5, 6, 8 -12 ,14-16  (410109-1195 
B and 410109-1350 B).

T 39 S, R 8 E.,
Secs. 23-27, 31, 34-36 (410109-1195 B 

and 410109-1215 B).
T 39 S, R 7 E.,

Secs. 21, 26-32, 35, 36 (410109-1195 B 
and 410109-1200 B).

T 40 S, R 7 E.,
Sec. 6 (410109-1200 B and 410109-1350 

B).
T 40 S, R 6 E.,

Secs. 1 ,12-14, 23, 26, 34, 35(410109-1325 
B and 410109-1350 B).

T 41 S ,R 6 E .,
Secs. 3, 7-10,18, (410109-1350 B)

Klamath River.
T 41 S .R 5 E .,

Secs. 12 and 13, Klamath River.

Mt. Diablo Meridian
T 48 N, R 3 W.,

Secs. 13-15, 22, 27, 28, 32, 33 (060363- 
0175 B).

T 48 N .R 4W .,
Secs. 21, 27-31, 34-36 (060363-0175 B 

and 060363-150 B).
T 48 N, R 5 W.,

Secs. 26, 32-36 (060363-150 B).
T 47 N, R 5 W.,

Secs. 4, 9 ,10  (060363-150 B).
T 40 S, R 7 E.,

Sec. 6 (410109-1200 B and 410109-1350 
B).

T 40 S, R 6  E.,
Secs. 1 ,12-14, 23, 26, 34, 35 (410109-1325 

B and 410109-1350 B).
T 41 S, R 6 E.,

Secs. 3, 7-10,18, (410109-1350 B)
Klamath River.

T 41 S, R 5 E.,
Secs. 12 and 13, Klamath River.

Mt. Diablo Meridian
T 48 N, R 3 W.,

Secs. 13-15, 22, 27, 28, 32, 33 (060363- 
0175 B).

T48N.R4W.,
Secs. 21, 27-31, 34-36 (060363-0175 B 

and 060363-150 B).
T 48 N, R 5 W.,

Secs. 26, 32-36 (060363-150 B).
T 4 7 N .R 5  W.,

Secs. 4, 9 ,10  (060363-150 B).
BILLING CODE 4310-55-P

BILLING CODE 4310-65-C
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(4) Upper Klamath Lake, Klamath County, 
Oregon (Willamette Meridian). Within the 
following sections, all portions lying within 
the 100-year floodplain as depicted by the 
Federal Emergency Management Agency 
(FEMA) 100-year floodplain ¿one A 
identified on Flood Insurance Rate Map 
(FIRM) Community Panels, effective date 
May 17,1982, or December 18,1984, 
whichever is applicable; or, in the absence of 
an applicable FIRM panel, within 300 feet of 
said body of water. The specific panel map 
number is shown in parentheses.
T 38 S, R 8 E.,

Secs. 1, 3, 4 ,6 ,1 0 -1 4 , 23, 25 lying within 
Upper Klamath Lake reservoir at full 
pool elevation.

T 3 8 S , R 7E .,
Sec. 1 lying within Upper Klamath Lake 

reservoir at full pool elevation. 
T37S.R8E. ,

Secs. 1, 6 -8 ,1 2 ,1 3 ,1 7 -1 9 , 24-26, 28, 29, 
31-33, 35-37, lying within Upper 
Klamath Lake reservoir at full pool 
elevation.

T 37 S, R 9 E.,
Sec. 6 lying within Upper Klamath Lake 

reservoir at full pool elevation, and 
within the waters of Hagelstein Park.

T 37 S, R 7 E„
Secs. 1-3, 24, 25, 36 (410109-1050 B); or 

lying within Upper Klamath Lake 
reservoir at full pool elevation. 

T38S.R9E. ,
Secs. 18,19, 30 lying within Upper 

Klamath Lake reservoir at full pool 
elevation.

T 36 S, R 7V2 E.,
Secs. 2, 3 ,1 1 ,1 2 ,1 8 ,1 9 , 21, 23-30, 32- 

36 (410109-1050 B and 410109-900 B); 
or lying within Upper Klamath Lake 
reservoir at full pool elevation.

T 36 S, R 7 E.,
Secs. 7, 8 ,15-17, 22, 23, 25, 26, 36 

(410109-1050 B and 410109-900 B); or 
lying within Upper Klamath Lake 
reservoir at full pool elevation.

T 36 S, R 6 E.,
Secs. 1-4, 8-18, 21, 23, 24, or (410109-870 

B, 410109-875 B and 410109-900 B); or 
lying within Upper Klamath Lake 
reservoir at full pool elevation.

T 36 S, R 5 E.,
Secs. 11-13, (410109-870 B) Fourmile 

Creek.
T 35 S, R 6 E.,

Secs. 1, 2,11-14, 23-26, 35, 36 (410109- 
725 B, 410109-750 B, 410109-875 B and 
410109-900 B).

T 34 S, R 6 E.,
Secs. 1, 2,11-14, 24-26, 35, 36 (410109- 

725 B and 410109-750 B).
T 34 S, R 7% E.,

Secs. 1-4, 6, 9 -14,18-36 (410109-750 B 
and 410109-745 B); including only those 
portions of sec. 9 found to the east of the 
Wood River.

T 35 S, R 7V2 E.,
Secs. 2-10,16-21, 24-30, 33, 34 (410109- 

745 B, 410109-750 B, 410109-885 B, and 
410109-900 B).

T 35 S, R 7 E.,
Secs. 6, 7 ,18 ,19  (410109-745 B and 

410109-885 B); or lying within Upper 
Klamath Lake reservoir at full pool 
elevation.

T34S.R7E.,

Secs. 18 and 31, (410109-745 B) Agency 
Creek.

T 33 S,*R 7Vz E.,
Secs. 3 ,10 ,15 , 22, 23, 26, 27, 34-36, 

including those portions of secs. 3,10, 
15, 22, 27 and 34 (410109-600 B and 
410109-735 B); Fort Creek and Crooked 
Greek.

BILLING CODE 4310-55-P

BILUNG CODE 4310-55-C

(5) Williamson/Sprague, Klamath County, 
Oregon (Willahiette Meridian). Within the 
following sections, all portions lying within 
the 100-year floodplain as depicted by the 
Federal Emergency Management Agency 
(FEMA) 100-year floodplain Zone A 
identified on Flood Insurance Rate Map 
(FIRM) Community Panels, effective date 
December 18,1984. The specific panel map 
number is shown in parentheses.
T 36 S, R 7V2 E.V;

Secs. 1, 2 ,11 ,12  (410109-885 B and 
410109-900 B).

T 35 S, R 7Vi E.,
Sec. 36 (410109-900 B).

T35S.R7E. ,
Secs. 2-4, 9 -11 ,15 ,16 ,19 -21 , 29-31 

(410109-745 B and 410109-885 B); and 
all portions of Agency Lake.

T 34 S, R 7 E.,
Secs. 25, 35, 36 (410109-745 B).

T 34 S, R 8 E.,
Secs. 14-16,19-30, 34-36 (410109-745 B, 

410109-755 B, and 410109-765 B).
T.35 S, R 8 E.,

Secs. 1, 2 ,12 (410109-765 B and 410109- 
770 B).

T34S.R9E. ,
Secs. 17, 19, 20, 29-32 (410109-760 B,. 

410109-765 B, and 410109-770 B).
T 35 S. R 9E .,

Secs. 4-11, 14, 23, 25, 26, 35, 36 (410109- 
765 B, 410109-770 B, and 410109-925 
B).

T 3 5 S , R 10E .,
Secs. 19, 29-33 (410109-925 B and 

410109-930 B).
T 36 S, R 9 E.,

Secs. 1 and 12 (410109-925 B).
T 36 S .R 1 0  E.,

Secs. 3 -14,19, 24 (410109-925 B, 410109- 
930 B, and 410109-940 B).

T 3 6 S .R 1 1  E.,

Secs. 1, 7-18, 23-25, 36 (410109-930 B, 
410109-935 B, 410109-940 B, and 
410109-945 B).

T 37 S, R 11 E.,
Sec. 1 (410109-945 B and 410109-1100 B). 

T 37 S, R 12 E.,
Secs. 5 and 6 (410109-945 B, 410109-975 

B, and 410109-1100 B).
T 36 S .R 1 2 E .,

Secs. 1-19, 23, 24, 26, 30-33, 35 (410109- 
935 B, 410109-945 B, and 410109-975 
B).

T 35 S, R 12 E.,
Secs. 33 and 34 (410109-975 B).

BILLING CODE 4310-55-P

BILLING CODE 4310-55-C

Known constituent elements include water 
(quality, quantity, timing of flow), physical 
habitat (suitable spawning, nursery, rearing, 
migratory, and refiigial habitats) and 
biological environment (food supply, 
nutrients, competition and predation).
* * * * ,*

SHORTNOSE SUCKER (Chasmistes 
brevirostris)

(1) Clear Lake and Watershed, Modoc 
County, California (Mt. Diablo Meridian), and 
Klamath and Lake Counties, Oregon 
(Willamette Meridian). Within the following 
sections, all portions lying within the 100- 
year floodplain as depicted by the Federal 
Emergency Management Agency (FEMA) 
100-year floodplain Zone A identified on 
Flood Insurance Rate Map (FIRM)
Community Panels, effective date September 
24,1984; or, in the absence of an applicable 
FIRM panel, within 300 feet of said body of 
water. The specific panel map number is 
shown in parentheses.

Mt. Diablo Meridian 
T 46 N, R U E .,

Secs. 1-4, 7-9 ,17-20 , 29, 30 (060192-0275 
B).

T 46 N, R 10 E.,
Secs. 13, 23, 24, 26, 34, 35 (060192-0275 

B and 060192-0450 B).
T 45 N, R 10 E.,

Secs. 3-5, 8, 9 ,16-20, 29, 30 (060192^0425 
B and 060192-0450 B).

T 45 N, R 9 E.,
Secs. 4, 5, 9-16, 23-25 (060192-0425 B).

T 46 N, R 9 E.,
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Secs. 18,19, 29, 30, 32, 33 (060192-0250 
B and 060192-0425 B).

T 46 N, R 8 E.,
Secs. 1, 5-9, 12 ,13 ,16 ,17  (060192-0250 

B) including only those portions of the 
listed sections occurring within Clear 
Lake reservoir at full pool elevation.

T 48  N, R 10 E.,
Secs. 22, 27, 28, 31-34(060192-0075 B 

and 060192-0100 B);
Secs. 22, 27 and 33, North Fork Willow 

Creek, and
Secs. 31 and 32, Wildhorse Creek.

T 47 N, R 10E .,
Secs. 3-8, 18 (060192-0075 B, 060192- 

0250 B, 060192-0275 B and 060192- 
0100 B); and

Secs. 5, 7 and 18, North Fork Willow 
Creek; and

Secs. 5 and 6, Wildhorse Creek.
T 47N, R 9 E .,

Secs. 1, 5 -9 ,1 2 -1 6 ,1 8  (060192-0075 B 
and 060192-0250 B); and

Secs. 13 and 14, North Fork Willow Creek; 
and

Secs. 1,12 and 13, Fourmile Creek.
T 47 N, R 8 E.,

Secs. 8, 12 ,13 ,17 ,18 , 20-25, 28, 29, 31,
32, 36 (060192-0075 B and 060192-0250 
BJ; and including only those portions of 
the listed sections occurring within Clear 
Lake reservoir at full pool elevation.

T 48 N, R 9 E.,
Secs. 26, 35, and 36, Fourmile Creek.

T 46 N, R 7 E.,
Secs. 2, 3, 6 -8 ,11 -13 ,16 , 17, 21-24, 26,

27, lying within Clear Lake reservoir at 
full pool elevation.

T 47 N, R 7 E.,
Secs. 11, 13 ,14,19-23, 26, 27, 30, 31, 34- 

36, lying within Clear Lake reservoir at 
full pool elevation.

T47N.R6E.,
Secs. 24 and 25, lying within Clear Lake 

reservoir at full pool elevation.

Willamette Meridian
T 41 S, R 16 E„

Secs. 13,14, and 22-24, North Fork Willow 
Creek.

T 41 S .R 1 7 E .,
Secs, 17 and 18, North Fork Willow Creek.

BILLING CODE 4310-55-P

(2) Tule Lake, Siskiyou and Modoc 
Counties, California (Mt. Diablo Meridian), 
and Klamath County, Oregon (Willamette 
Meridian). Within the following sections, all 
portions lying within the 100-year floodplain 
as depicted by the Federal Emergency 
Management Agency (FEMA) 100-year 
floodplain Zone A identified oh Flood 
Insurance Rate Map (FIRM) Community 
Panels, effective date May 17,1982, or 
December 18,1984, whichever is applicable. 
The specific panel map number is shown in 
parentheses..

Mt. Diablo Meridian 
T 46 N, R 5 E.,

Secs. 5 -9 ,1 6 ,1 7  (060192-0200 B).
T 46 N .R 4E .,

Secs. 1-3 ,11 , 12 (060362-0500 B).
T 47N , R 4E .,

Secs. 3-5, 8-10, 15-22, 27-30, 32-34 
(060362-0500 B and 060362-0250 B).

T 48 N, R 4 E.,
Secs. 16, 21, 22, 27, 33, 34 (060362-0250 

B).

Willamette Meridian 
T 41 S . R l l  E.,

Secs. 7—9,16  (410109—1400 B); including 
only those portions of sec. 7 downstream 
of Anderson-Rose Dam, and those 
portions of listed sections inside the top 
of the Lost River dike.

BILLING CODE 4310-55-P

BILLING CODE 4310-55-C

(3) Klamath River, Klamath County,
Oregon (Willamette Meridian), and Siskiyou 
County, California (Mt. Diablo Meridian). 
Within the following sections, all portions 
lying within the 100-year floodplain as 
depicted by the Federal Emergency 
Management Agency (FEMA) 100-year 
floodplain Zone A identified on Flood 
Insurance Rate Map (FIRM) Community 
Panels with effective dates of June 5,1985; 
December 18,1984; or May 17,1982, 
whichever is applicable; or, in the absence of 
an applicable FIRM panel, within 300 feet of 
said body of water. The specific panel map 
number is shown in parentheses.

Willamette Meridian 
T 38 S, R 9 E.,

Secs. 30-32 (410112-0005 B); and lying 
within Upper Klamath Lake reservoir at 
full pool elevation.

T 39 S, R 9 E.,
Secs. 4, 5, 8, 9 ,17-19, 30 (6410112-009 B 

and 6410112-1205 B).
T 40 S, R 8 E.,

Secs. 1-3, 5, 6, 8-12 ,14-16  (410109-1195 
B and 410109-1350 B).

T 39 S, R 8 E.,
Secs. 23-27, 31, 34-36 (410109-1195 B 

and 410109-1215 B).
T 39 S, R 7 E.,

Secs. 21, 26-32, 35, 36(410109-1195 B 
and 410109-1200 B).

BILLING CODE 4310-55-P

BILLING CODE 4310-55-C

(4) Upper Klamath Lake, Klamath County, 
Oregon (Willamette Meridian). Within the 
following sections, all portions lying within 
the 100-year floodplain as depicted by the 
Federal Emergency Management Agency 
(FEMA) 100-year floodplain Zone A 
identified on Flood Insurance Rate Map 
(FIRM) Community Panels, effective date 
May 17,1982, or December 18,1984, 
whichever is applicable; or, in the absence of 
an applicable FIRM panel, within 300 feet of 
said body of water. The specific panel map 
number is shown in parentheses.
T 38 S, R 8 E.,

Secs. 1, 3, 4, 6 ,10-14 , 23, 25 lying within 
Upper Klamath Lake reservoir at full 
pool elevation.

T 38 S, R 7 E.,
Sec. 1 lying within Upper Klamath Lake 

reservoir at full pool elevation.
T37S, R8E.,

Secs. 1, 6-8, 12, 13, 17-19, 24-26, 28, 29, 
31-33, 35-37, lying within Upper 
Klamath Lake reservoir at full pool 
elevation.

T 37 S, R 9 E.,
Sec. 6 lying within Upper Klamath Lake 

reservoir at full pool elevation, and 
within the waters of Hagelstein Park.

T 37 S, R 7 E.,
Secs. 1-3, 24, 25, 36 (410109-1050 B); or 

lying within Upper Klamath Lake 
reservoir at full pool elevation.

T 38 S, R 9 E.,
Secs. 18,19, 30 lying within Upper 

Klamath Lake reservoir at full pool 
elevation.

T 36 S, R > /i E.,BILLING CODE 4310-55-C
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Secs. 2, 3 ,1 1 ,1 2 ,1 8 ,1 9 , 21, 23 -30 ,32 - 
36 (410109-1050 B and 410109-900 B); 
or lying within Upper Klamath Lake 
reservoir at full pool elevation.

T  36 S, R 7 E.,
Secs. 7, 8 ,15-17, 22, 23, 25, 26, 36 

(410109-1050 B and 410109-900 B); or 
lying within Upper Klamath Lake 
reservoir at full pool elevation.

T36S.R6E. ,
Secs. 1-4, 8-18, 21,23, 24, or (410109-870 

B, 410109-875 B and 410109-900 B); or 
lying within Upper Klamath Lake 
reservoir at full pool elevation.

T 36 S, R 5 E.,
Secs. 11-13, (410109-870 B) Fourmile 

Creek.
T 35 S, R 6 E.,

Secs. 1 ,2 ,11 -14 , 23-26, 35, 36 (410109- 
725 B, 410109-750 B, 410109-875 B and 
410109-900 B).

T 34 S, R 6 E.,
Secs. 1 ,2 ,11 -14 , 24-26, 35, 36 (410109- 

725 B and 410109-750 B).
T 34 S, R 7Vfe E.,

Secs. 1 -4 ,6 , 9 -14 ,18-36  (410109-750 B 
and 410109-745 B); including only those 
portions of sec. 9 found to the east of the 
Wood River.

T 35 S, R 71A E.,
Secs. 2-10,16-21, 24-30, 33, 34 (410109- 

745 B, 410109-750 B, 410109-885 B, and 
410109-900 B).

T 35 S, R 7 E.,
Secs. 6, 7 ,1 8 ,1 9  (410109-745 B and 

410109-885 B); or lying within Upper 
Klamath Lake reservoir at full pool 
elevation.

T 34 S, R 7 E.,
Secs. 18 and 31, (410109-745 B) Agency 

Creek.
T 33 S, R 7 1/2 E.,

Secs. 3 ,10 ,15 , 22, 23, 26, 27, 34-36, 
including those portions of secs. 3,10,
15, 22, 27 and 34 (410109-600 B and 
410109-735 B); Fort Creek and Crooked 
Creek. ' >

BILLING CODE 4310-55-P

BILUNG CODE 4310-35-C

(5) Williamson/Sprague, Klamath County, 
Oregon (Willamette Meridian). Within the 
following sections, all portions lying within 
the 100-year floodplain as depicted by the 
Federal Emergency Management Agency 
(FEMA) 100-year floodplain Zone A

59, No. 230 / Thursday, December 1

identified on Flood Insurance Rate Map
(FIRM) Community Panels, effective date
December 18,1984. The specific panel map
number is shown in parentheses.
T 36 S, R 7 1/2 E.,

Secs. 1. 2 ,1 1 ,1 2  (410109-885 B and 
410109-900 B). .

T 3 5 S .R 7  1/2 E .,.
Sec. 36 (410109-900 B).

T35S.R7E. ,
Secs. 2—4, 9 -11 ,15 ,16 ,19 -21 , 29-31 

(410109-745 B and 410109-885 B); and 
all portions of Agency Lake.

T 34 S. R 7E .,
Secs. 25, 35, 36 (410109-745 B).

T 34 S, R 8 E.,
Secs. 14-16,19-30, 34-36 (410109-745 B, 

410109-755 B, and 410109-765 B).
T 35 S .R S E .,

Secs. 1 ,2 ,1 2  (410109-765 B and 410109- 
770 B).

T 34 S, R 9 E j
S«*cs. 17,19, 2 0 , 29-32 (410109-760 B, 

410109-765 B, and 410109-770 B).
T 35 S, R 9 E.,

Secs. 4-11,14, 23, 25, 26, 35, 36 (410109- 
765 B, 410109-770 B, and 410109-925 
B).

T 3 5 S , R 10E .,
Secs. 19, 29-33 (410109-925 B and 

410109-930 B).
T 36 S, R 9 E.,

Secs. 1 and 12 (410109-925 B).
T 3 6 S .R 1 0  E.,

Secs. 3-14,19, 24 (410109-925 B, 410109- 
930 B, and 410109-940 B).

T 3 6 S .R 1 1  E.,
Secs. 1, 7-18, 23-25, 36 (410109-930 B, 

410109-935 B, 410109-940 B, and 
410109-945 B).

T3 7S .RUE . ,
Se$ 1 (410109-945 B and 410109-1100 B).

T 37 S, R 12 E.,
Secs. 5 and 6 (410109-945 B, 410109-975 

B, and 410109-1100 B).
T  36 S, R 12 E.,

Secs. 1-19, 23, 24, 26, 30-33, 35 (410109- 
935 B, 410109-945 B, and 410109-975 
B).

X 35 S .R 1 2 E .,
Secs. ,33 and 34 (410109-975 B).

BILLING CODE 4310-55-P

BILLING CODE 4310-5S-C

(6) Gerber Reservoir and Watershed, 
Klamath County, Oregon (Willamette

, 1994 / Proposed Rules

Meridian). Within the following sections, all 
portions lying within the 100-year floodplain 
as depicted by the Federal Emergency 
Management Agency (FEMA) 100-year 
floodplain Zone A identified on Flood 
Insurance Rate Map (FIRM) Community 
Panels, effective date May 17,1982, or 
December 18,1984, whichever is applicable; 
or, in the absence of an applicable FIRM 
panel, within 300 feet of said body of water, 
The specific panel map number is shown in 
parentheses.
T 4 0 S , R 15E .,

Sec. 6 (410109-1300 B).
T 3 9 S .R 1 5 E .,

Secs. 7, 20, 21, 29-31, (410109-1300 B) 
Long Branch Creek, Barnes Valley Creek, 
or Pitchlog Creek.

T 39 S, R 14 E.,
Secs. 5 -8 ,1 2 ,1 3 ,1 6 -2 5 , 27, 28, 30, 33, 34, 

36, lying within Gerber Reservoir at hill 
pool elevation; Long Branch Creek, 
Wildhorse Creek, or Pitchlog Greek. 

T 3 9 S . R 1 3 E . ,
Secs. 1, 2 ,12 ,13 , lying within Gerber 

Reservoir at full pool elevation; Ben Hall 
Creek.

T 3 8 S . R 1 3 E . ,  .
Secs. 33-36, lying'within Gerber Reservoir 

at full pool elevation; Ben Hall Creek.
T  38 S, R 14 E.,

Secs. 17; 19, 20, 30-32 (410109-1125 B, 
and 410109-1275 B), lying within Gerber 
Reservoir at full pool elevation; Barnes 
Creek.

BILLING CODE 4310-65-P

BILLING CODE 4310-65-C

(7) Known constituent elements include 
the physical and biological features that 
support spawning, foraging, cover, refugia 
and corridors between these areas, and 
growth and dispersal are essentia) to the 
conservation of these species. The primary 
constituent elements are a sufficient quantity 
of water of suitable quality (i.e., temperature, 
dissolved oxygen, flow rate, pH, nutrients, 
lack of contaminants, turbidity, etc.) to 
provide conditions required for the particular’ 
life stage for each species; physical habitat 
for use as refugia from stressful water quality 
conditions or predation, or for use as in 
spawning, nursery, feeding, or rearing areas, 
or as corridors between these areas; and a 
biological environment that provides a food 
supply and a natural scheme of predation,
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parasitism, and competition in the biological 
environment.

Dated: October 28,1994.
George T. Frampton,
Assistant Secretary fo r  Fish and Wildlife and  
Parks.
(FR Doc. 94-29406 Filed 11-30-94; 8:45 am] 
BILLING CODE 4310-55-P
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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

Notice of Availability—Compatibility 
Lawsuit Settlement Documents
AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Notice.

SUMMARY: Pursuant to the settlement 
agreement of October 20,1993, in the 
matter of National Audubon Society, et 
al. v. Bruce Babbitt, et al., in the United 
States District Court for the Western 
District of Washington, Civil No. C92- 
1641, the defendants have provided to 
the plaintiffs compatibility 
determinations, documents pursuant to 
the National Environmental Policy Act, 
and funding analyses, as appropriate, 
for certain secondary uses within the 
National Wildlife Refuge System, as 
administered by the U.S. Fish and 
Wildlife Service (Service). These 
documents are available for review and 
copying at the address listed below 
under the heading ADDRESSES. 
ADDRESSES: All documents submitted 
are available for review and copies may" 
be made at The Department of the 
Interior Library, 1849 C Street, NW, 
Washington, DC 20240, during the 
hours of 7:45 a.m. through 5:00 p.m. 
Monday-Friday; Telephone (202) 208- 
5815. Refuge-specific documents are 
retained, also, at the field level and are 
available for inspection at those 
locations. To make arrangements to 
review these documents, you may 
obtain the refuge-specifip phone 
numbers by contacting the U.S. Fish and 
Wildlife Service Regional Offices at the 
addresses listed below:

Region 1—California, Hawaii, Idaho, 
Nevada, Oregon, and Washington. 
Assistant Regional Director—Refuges 
and Wildlife, U.S. Fish and Wildlife 
Service, Eastside Federal Complex, T

Suite 1692, 911 N.E. 11th Avenue, 
Portland, Oregon 97232-4181; 
Telephone (503) 231-6214.

Region 2—Arizona, New Mexico, 
Oklahoma and Texas. Assistant 
Regional Director—Refuges and 
Wildlife. U.S. Fish and Wildlife Service, 
Box 1306, Albuquerque, New Mexico 
87103; Telephone (505) 766-1829.

Region 3—Illinois, Indiana, Iowa, 
Michigan, Minnesota, Missouri, Ohio 
and Wisconsin. Assistant Regional 
Director—Refuges and Wildlife, U.S. 
Fish and Wildlife Service, Federal 
Building, Fort Snelling, Twin Cities, 
Minnesota 55111; Telephone (612) 725- 
3507.

Region 4—Alabama, Arkansas,
Florida, Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina, Tennessee, 
South Carolina, Puerto Rico and the 
Virgin Islands. Assistant Regional 
Director—Refuges and Wildlife, U.S. 
Fish and Wildlife Service, 1875 Century 
Boulevard, Room 324, Atlanta, Georgia 
30345; Telephone (404) 679-7152.

Region 5—Connecticut, Delaware, 
District of Columbia, Maine, Maryland, 
Massachusetts, New Hampshire, New 
Jersey, New York, Pennsylvania, Rhode 
Island, Vermont, Virginia and West 
Virginia. Assistant Regional Director- 
Refuges and Wildlife, U.S. Fish and 
Wildlife Service, 300 Westgate Center 
Drive, Hadley, Massachusetts 01935*; 
Telephone (413) 253-8550.

Region 6—Colorado, Kansas,
Montana, Nebraska, North Dakota,
South Dakota, Utah and Wyoming. 
Assistant Regional Director—Refuges 
and Wildlife, U.S. Fish and Wildlife 
Service, Box 25486, Denver Federal 
Center, Denver, Colorado 80225; 
Telephone (303) 236-8145.

Region 7—Alaska. Assistant Regional 
Director—Refuges and Wildlife, U.S.
Fish and Wildlife Service, 1011 E.
Tudor Road, Anchorage, Alaska 99503; 
Telephone (907) 786-3545.

FOR FURTHER INFORMATION CONTACT: Rob 
Shallenberger, U.S. Fish and Wildlife 
Service, 1849 C Street, NW, MS 670 
ARLSQ, Washington, D.C. 20240; 
Telephone (703) 358-1744.
SUPPLEMENTARY INFORMATION: The 
Department of the Interior and the U.S. 
Fish and Wildlife Service (Service), 
specifically, were sued by the Audubon 
Society, the Wilderness Society, ' 
Defenders of Wildlife and other 
conservation interests on October 22, 
1992, for alleged violations of the 
National Wildlife Refuge System 
Administration Act, the Refuge 
Recreation Act and the National 
Environmental Policy Act (NEPA). The 
suit was settled out of court on October 
20,1993. In brief, the settlement 
required that the Service conduct a 
review of all allowed uses on national 
wildlife refuges, determine authority to 
control certain military activities, make 
compatibility determinations where 
necessary, ensure compliance with the 
Refuge Recreation Act, ensure NEPA 
compliance, terminate incompatible 
uses or modify them to make such uses 
compatible, and make a final report to 
the plaintiffs regarding the success of 
these actions. The Service has 
completed the initial collection of 
documents pursuant to this settlement 
agreement. This document serves as 
notice to all interested parties that the 
settlement compliance documents are 
available for review and copying. There 
are approximately 70,000 pages of 
material contained in the submissions 
from the regional offices of the Service. 
Documents may be reviewed and/or 
copied at the addresses listed above 
under the heading ADDRESSES.

Dated: November 4,1994.
Mollie H. Beattie,
Director, U.S. Fish and Wildlife Service.
[FR Doc. 94-29289 Filed 11-30-94; 8:45 am] 
BILLING CODE 4310-55-P
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25 CFR Part 36 

RIN 1076-AC32

Minimum Academic Standards for the 
Basic Education of Indian Children and 
National Criteria for Dormitory 
Situations

AGENCY: Bureau of Indian Affairs, 
Interior.
ACTION: Final rule.

SUMMARY: This rule establishes 
requirements for children enrolled in 
Bureau-funded schools, provides for the 
inclusion of Native language and culture 
into the curriculum, provides schools 
the opportunity to develop mission and 
philosophy statements, offers students 
alternative programs for high school 
completion, provides for new testing 
requirements, and authorizes tribal 
governing bodies or local school boards 
to waive or revise dormitory standards 
and to establish a new timeline for 
submission of waivers.
EFFECTIVE DATE: December 1,1994.
FOR FURTHER INFORMATION CONTACT:
Bette Haskins, (202) 219-3817, Office of 
Indian Education Programs, 1849 C St. 
NW, MS 3512—MIB, Washington, DC 
2Q240.
SUPPLEMENTARY INFORMATION: The BIA is 
modifying and making additions to 
existing regulations to incorporate 
various tribal recommendations, 
statutory requirements, and innovative 
changes.

The BIA Office of Indian Education 
Programs (OEEP) held tribal consultation 
meetings, as required by 25 U.S.C. 
2010(b)(1), to provide Indian tribes, 
school boards, parents, Indian 
organizations, and other interested 
parties an opportunity to comment on 
potential changes or issues being 
considered by the BIA regarding Indian 
education programs. These meetings 
were held during January 1991, July 
1991, January 1992, and July 1992 in 
Anchorage, AK; Phoenix, AZ; 
Sacramento, CA; Minneapolis, MN; 
Billings, MT; Albuquerque, NM; Gallup, 
NM; Oklahoma City, OK; Portland, OR; 
Aberdeen, SD; and Nashville, TN. The 
results of these hearings were used in 
developing the proposed rule.

The President’s Goals 2000 school 
reform plan calls for local decision
making regarding the means for 
improving educational achievement. 
Comments made during these 
consultation meetings hilly supported 
allowing BIA-funded schools to develop

their own unique mission and 
philosophy statements.

Public Law 98-511, section 502, 
requires that standards established 
under Section 1121 of Public Law 95- 
561 include a requirement for 
immunization against childhood 
diseases. Comments made during the 
consultation meetings regarding 
immunization of all students enrolled in 
BIA-funded schools indicated support 
of the requirement with the following 
concerns: (1) The need to include 
language that the Indian Health Service 
would immunize all students enrolled 
in BIA-funded schools; and (2) the need 
to reconsider imposing state standards 
on sovereign tribal entities.

Title I of Public Law 101-477, the 
Native American Languages Act, states, 
“It is the policy of the United States to 
preserve, protect, and promote the rights 
and freedom of Native Americans to 
use, practice, and develop Native 
American Languages.” The President’s 
Goals 2000 plan recognizes the need for 
students to be competent in more than 
one language.

The final audit report by the Office of 
the Inspector General, “Implementation 
of the Education Amendments of 1978, 
Bureau of Indian Affairs,” dated July 5, 
1991, asserts that the Amendments 
require the BIA to establish standards 
for the basic education of Indian 
children that would account for factors 
such as academic needs, local cultural 
differences, type and level of language 
skills, and geographical isolation.

Tribal comments fully supported the 
inclusion of native language and culture 
in the curriculum, but underlined the 
need for funding to implement the 
requirement and sought clarification of 
the requirement. Only two tribal 
comments opposed the requirement, 
stating that: (1) It was not the function 
of the local school and (2) it would be 
difficult to implement the requirement 
due to the languages differing from 
village to village.

The President’s Goals 2000 plan also 
calls for “breaking the mold,” radically 
altering the customary modes of 
teaching and learning and redesigning 
human relationships and organizational 
structure of schools to produce student 
learning. Tribal comments regarding 
alternative programs supported the 
requirement, but also underlined the 
need for funding and clarification of the 
requirement.

A report of the National Commission 
on Testing and Public Policy states,
“The fundamental recommendation of 
the Commission is that current testing 
policies and practices be substantially 
restructured to help people develop 
their talents and become constructive

citizens and to help institutions become 
more productive, accountable and just.” 
The President’s Goals 2000 plan calls 
for the establishment of national 
standards to measure student 
performance, which will foster good 
teaching and learning as well as monitor 
student progress. The majority of the 
comments from the tribal meetings were 
in support of new testing requirements 
that are more in line with the 
recommendation of the National 
Commission on Testing and Public 
Policy and the President’s Goals 2000 
plan. The major concerns regarding the 
new testing requirements were related 
to training of staff, funding, and the 
benefits to the students of testing in 
general. Those commenters opposing 
the requirements were in opposition to 
any testing in general.

Public Law 100-297, section 5105, 
provides authority to waive dormitory 
criteria (standards) established under 
section 1122 of Public Law 95—561 in 
the same manner that academic 
standards may be waived. In regard to 
waivers of dormitory criteria, tribal 
comments indicated support for the 
regulatory change. There was, however, 
concern that the regulations would 
make it more difficult for boards to 
secure a waiver of standards.
Previously, there has been no provision 
for securing a waiver of dormitory 
standards. The regulation allows for 
waivers of dormitory standards in the 
same manner that academic standards 
may be waived. Commenters favored a 
change to a November 15 deadline 
rather than the existing deadline of 75 
days prior to the beginning of the school 
year.

On March 31,1994, the BIA 
published proposed rules in the Federal 
Register to amend 25 CFR Part 36 
(Number 59 FR page number 15294). A 
total of eleven comments were received 
and have been considered as described 
below.
General Comments

Two commenters agreed with 
incorporating the language of Goals 
2000 into the amendments.

Eight comments supported the 
incorporation of language and culture 
into the curriculum.
Specific Comments

Comment. Philosophy and goals, 
Section 36.10(a). One commenter 
recommended the following language be 
added at the end of that section:
“Mission statements shall meet local 
tribal approval.”

Response. No addition was made. 
Philosophy and goals are developed by 
schools in unison with the community
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Comment. Administrative 
requirements, § 36.11(d). Two 
commenters suggested that 
immunization standards for Indian 
children should follow guidelines of the 
Advisory Committee on Immunization 
Practices and the American Academy of 
Pediatrics endorsed by Indian Health 
Service.

Response. The sentence concerning 
immunizations has been amended to 
include the phrase “or standards of the 
Indian Health Service.”

Comment. Minimum academic 
programs/school calendar, § 36.20(d). 
One commenter suggested that the 
terminology be changed from diagnose 
to assess to reflect the language of Goals 
2000.

Response. The terminology was 
changed to read assess instead of 
diagnose to better reflect the language of 
Goals 2000.

Comment. Counseling services,
§ 36.42. One commenter was concerned 
that the schopl-wide assessment 
program was included under counseling 
services.

Response. Section 36.42(a)(5) states 
that each school’s instructional program 
shall establish an ongoing student 
academic assessment program.

The Department of the Interior has 
determined that this rule is not a 
significant regulatory action under 
Executive Order 12866, and therefore 
will not be reviewed by the Office of 
Management and Budget.

This rule will not have a significant 
economic impact on a substantial 
number of small entities under the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.).

The Department of the Interior has 
determined that this document does not 
require the preparation of a Takings 
Implication Assessment under 
Executive Order 12630, as it does not 
affect the use or value of private 
property.

The Department has determined that 
this rule does not have significant 
federalism effects.

The Department of the Interior has 
determined that this document is in 
compliance with Executive Order 
12778, Civil Justice Reform, Sections 
2(a) and 2(b)(2).

The Department of the Interior has 
determined that this proposed rule does 
not constitute a major Federal action 
significantly affecting the quality of the 
human environment and that no 
detailed statement is required pursuant 
to the National Environmental Policy 
Act of 1969. '

There are no information collection 
requirements in this proposed rule that 
require the approval of the Office of

Management and Budget under 44 
U.S.C. 3501 et seq.

The primary author of this document 
is Bette Haskins, Planning, Oversight 
and Evaluation Staff, Office of Indian 
Education Programs, (202) 219-3817.
List of Subjects in 25 CFR Part 36

Elementary and secondary education 
programs, Childhood diseases,
Dormitory criteria, Immunization, 
Indians—education, Schools.

For the reasons set out in the 
preamble, Title 25, Chapter I,
Subchapter E, Part 36 of the Code of 
Federal Regulations is amended as set 
forth below

PART 36—MINIMUM ACADEMIC 
STANDARDS FOR THE BASIC 
EDUCATION OF INDIAN CHILDREN 
AND NATIONAL CRITERIA FOR 
DORMITORY SITUATIONS

1. The authority citation for 25 CFR 
Part 36 is revised to read as follows:

Authority: Section 502, 25 U.S.C. 2001; 
section 5101, 25 U.S.C. 2001; Section 1101,
25 U.S.C. 2002; 5 U.S.C. 301; 25 U.S.C. 2 and 
9; 25 U.S.C. 2901, Title I of P.L. 101-477.

2. Section 36.3, Definitions, is 
amended by removing the paragraph 
designations, rearranging the existing 
regulations in alphabetical order, and 
adding in alphabetical order the 
definitions of “Authentic assessment” 
and “Higher order thinking skills,” as 
follows:

§ 36.3 Definitions.
* * * * *

Authentic assessment means the 
testing of higher order thinking skills by 
monitoring performance of tasks 
requiring analysis, creativity, and 
application skills in real life situations.
★  * * * *

Higher order thinking skills (or 
advanced skills) means skills such as 
reading comprehension, written 
composition, and mathematical 
reasoning. They differ from basic or 
discrete skills such as phonetic 
decoding and arithmetic operations.
* *. * * *

3. Section 36.10, Standard I— 
Philosophy and goals is amended by 
revising paragraph (a) to read as follows:

§36.10 Standard I—Philosophy and goals.
(a) Each school shall develop a 

written mission statement and 
philosophy of education that addresses 
the accumulation of knowledge and 
development of skills, interests, 
appreciations, ideals, afid attitudes 
within the school’s total educational 
program. A statement of expected 
outcomes shall outline what the school

is attempting to do to meet the needs 
and interests of its students and 
community in accordance with the 
school’s mission statement and 
philosophy,
* * * * *

4. Section 36.11, Standard II— 
Administrative requirements is 
amended by adding a paragraph (d) as 
follows:
§36.11 Standard II—Administrative 
requirements.
* * * * *

(d) Immunization. School children 
shall be immunized in accordance with 
the regulations and requirements of the 
state in which they attend school or 
standards of the Indian Health Service.

5. Section 36.20, Standard V— 
Minimum academ ic programs/school 
calendar is amended by adding 
paragraphs (d) (1), (2), (3) and (4) as 
follows:
§ 36.20 Standard V—Minimum academic 
programs/school calendar. 
* * * * *

(d)* * *
(1) The school’s language arts program 

shall assess the English and native 
language abilities of its students and 
provide instruction that teaches and/or 
maintains both the English and the 
primary native language of the school 
population. Programs shall meet local 
tribal approval.

(2) The school program shall include 
aspects of the native culture in all 
curriculum areas. Content shall meet 
local tribal approval.

(3) The school program shall assess 
the learning styles of its students and 
provide instruction based upon that 
assessment. The method for assessing 
learning styles shall be determined at 
the local level.

(4) The school program shall provide 
for at least one field trip per child per 
year to broaden social and academic 
experiences.
* * * * *

6. Section 36.24, Standard IX— 
Secondary instructional program  is 
amended by adding a paragraph (g) as 
follows:

§ 36.24 Standard IX—Secondary 
instructional program.
* * * * ' *

(g) Schools are encouraged to provide 
alternative programs that lead to high 
school completion for secondary 
students who do not function 
successfully in the regular academic 
setting. ,v

7. Section 36.42, Standard XV— v~ 
Counseling services is amended by 
revising the introductory text and 
paragraph (a) as follows:
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§36.42 Standard XV—Counseling 
services.

Each school shall offer student 
counseling services concerned with 
physical, social, emotional, intellectual, 
and vocational growth for each 
individual. Counseling services shall be 
included in a school-wide assessment 
program.

(a) Each Agency and Area, as 
appropriate, shall institute and 
supervise an assessment program for its 
schools in order to provide for the 
objective assessment of student 
academic performance. Required formal 
tests shall be administered annually to 
all regular program students in grades 4, 
8, and 12. (The testing of special 
education and gifted/talented students 
shairbe in accordance with respective 
regulations.) If required by state 
certification standards, schools may use 
the state mandated academic 
achievement tests and accompanying 
requirements. These formal tests and 
their subtest contents» as well as the 
test-related procedures, shall include, 
but not be limited to, the following:

(1) Each Spring, schools shall conduct 
testing for grades 4,8,  and 12 using a 
current version of a standardized 
academic achievement test based upon 
the national assessment standards 
designed to assess higher order thinking 
skills. All schools shall keep a current 
record, with the Office of Indian 
Education Programs, of the test the 
school administers each Spring and the 
testing dates.

(2) Schools shall use some form of 
performance-based or authentic 
assessment in addition to standardized 
achievement testing.

(3) Each school shall report the 
summative results of its assessment 
program to its respective Agency or 
Area, as appropriate, and its school 
board.

(4) Parents/guardians shall be 
informed of their children’s assessment 
results and provided with an 
explanation and interpretation to ensure 
adequate understanding of the results.

(5) Each school’s instructional 
program shall establish an ongoing 
student academic assessment program 
to ensure that defined assessment 
procedures are in place. The program 
shall include regular training in basic 
assessment procedures and routines for 
all teachers and other staff involved in

^student assessment.
(6) Each Agency and Area, as 

appropriate, shall report the results of 
each school’s formal Spring tests to the 
Office of Indian Education Programs by 
August 1 of each year. Summative 
information from performance-based 
and authentic assessments shall be 
reported at the same time.
★  * * * *

8. Section 36.61, Waivers and  
revisions is amended by revising a 
paragraph (a)(1) as follows:

§ 36.61 Waivers and revisions.
(a) * * *
(1) Waivers and revisions shall be 

submitted by November 15 each school 
year to accompany the school’s annual 
standards compliance report as required 
by 36.60(b).
*  - ' * * , *  *

9. Subpart H—-National Dormitory 
Criteria is amended by adding a § 36.77 
as follows:

§36.77 Waivers and revisions.
(a) The tribal governing body (tribe), 

or the local school board (LSB), if so 
designated by the tribe, shall have the 
local authority to waive or revise in part 
or in whole, the standard(s) established 
in this part if the standard(s) are 
determined to be inappropriate or if 
they fail to take into account specific 
needs of the tribe’s children. This 
jprovision includes both tribal and 
Bureau-operated schools. When the 
tribe or LSB, if designated by the tribe, 
waives or revises a standard, it shall 
submit the waiyer or revision to the 
Assistant Secretary for approval within 
60 days. Until this approval is obtained, 
the standard of this part or minimum 
state standards shall apply to the 
affected sehool(s).

(b) All revised standards shall be 
submitted to the Assistant Secretary in 
writing in accordance with the 
following procedure:

(1) Waivers and revisions shall be 
submitted by November 15 each school 
year to accompany the dormitory’s 
annual standards compliance report.

(2) The section or part to be waived 
shall be specified, and the extent to 
which it is to be deviated from shall be 
described.

(3) A justification explaining why the 
alternative standard is determined 
necessary shall be included with the 
revised standard.

(4) Measurable objectives and the 
method of achieving the alternative 
standard along with the estimated cost 
of implementation shall be stated.

(c) The Assistant Secretary shall 
respond in writing within 45 days of 
receipt of the waiver or revision. The 
waiver shall be granted or the revision 
shall be accepted by the Assistant 
Secretary unless specifically rejected for 
good cause and in writing. The written 
rejection shall be sent to the affected 
tribe(s) and LSB. This rejection shall be 
final. The waiver is granted or revision 
is established automatically on the 46th 
day of receipt if no written response is 
provided by the Assistant Secretary.

(d) The Assistant Secretary shall assist 
the school board of an Indian-controlled 
contract school in the implementation 
of the standards established in this part 
if the school board requests that these 
standards, in part or in whole, be 
implemented. At the request of an 
Indian-controlled contract school board, 
the Assistant Secretary shall provide 
alternative or modified standards to 
those established in this part to take into 
account the needs of the Indian children 
and Indian-controlled contract school.

Dated: September 21,1994.
Ada E. Deer,
Assistant Secretary—Indian Affairs.
[FR Doc. 94-29330 Filed 11-30-94; 8;45 amj 
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